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bail-piece,  on  the  ground  that  the  plaintiff  hod  recovered 
on  the  special  count  for  not  delivering  tlie  bill. 

Marryat  shewed  cause,  and  contended,  first,  that  there 
was  sufficient  evidence  to  entitle  the  plaintiff  to  recover 
on  the  count  for  goods  sold  and  delivered,  (a)  They  were 
made  to  the  defendant's  order,  and  he  took  away  some 
of  the  articles ;  and  the  rest  remained  in  the  plaintiff's 
shop,  at  the  request  of  the  defendant  The  plaintiff 
had  put  it  inthe  vendee's  power  to  take  away  the  goods, 
and  that,  according  to  the  opinion  of  Holroyd  J.  in 
Smith  V.  Chance  (£),  was  sufficient  to  maintain  the  action. 


But  tlie  Court  were  clearly  of  opinion,  that  there  was 
no  actual  acceptance  of  these  goods  by  the  buyer  within 
the  17th  section  of  the  statute  of  frauds,  and  that  tlie 
plaintiff  was  not  entitled  to  recover  on  the  count  for  goods 
sold  and  defivefed,'  and  the  rule  was  made  absolute. 


Rule  absolute. 


(a)  Ifc  was  agreed,  that  Uic  question  should  be  considered  on  this  motion, 
in  order  to  laTe  the  expence  of  a  cross  motion  for  a  new  trial. 
(h)  2B.^A.  755, 


Sahtrday, 
Jtfflul9tb. 


Stoddaut  against  Palmer. 


Where  in  an       ACTION    against  the  defendant,  as  late  sheriff  of 

action  Ibr  a         JL  x. 

false  return  to  SurtVf  for  a  false  return  of  nulla  bona  to  a  writ  of 

m.  fieri  #W/na«, 

the  declaration  fieri  fiu;ias.  The  declaration  stated  that  the  plaintiff,  in 
plaintiff^  in  T.    Trinity  term,  in  the  second  year  of  our  lord  the  now 

teraif  S  G*  4«f 

by  the  judgment  recovered,  &c  **  as  appears  by  the  record,"  and  the  proof  was  of  a  judg- 
ment in  Easter  term,  3  G.  4. :  Held  that  this  was  no  Tariance :  for  that  the  aTerment,  "  as 
appears  by  the  record/*  was  surplusage,  and  m^t  be  rejected,  inasmndi  as  the  judgment 
was  not  the  foundation  of,  but  mere  inducement  to  the  action. 

king. 
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1824.       as  surplusage,  fi>r  the  distinction  is,  as  laid  ddwn  id 

^^roniiAMT  ^^*  ^^*  ^^^*>  ^"^  recognised  and  acted  upon  in  Wate 
p^^  V.  Briggs  {a)f  ^^  that  when  the  record  is  the  ground  of 
the  plaintiff's  action,  he  ought  to  conclude  prput  patet 
per  recordum ;  but  where  it  b  matter  of  induioement 
only,  that  is  unnecessary."  That  was  an  action  of  debt 
^  for  an  escape.  The  commitment  was  held  to  be  mere 
inducement,  and  the  prout  patet  per  reourdum  to  be 
unnecessary.  So  in  this  case  the  judgment  is  mere 
inducement,  the  foundation  of  the  action  being  the  fidse 
return.  The  all^ation,  therefore,  was  unnecessary.  It 
may  be  rejected  altogether,  and  the  plaintiff  will  still 
have^a  sufficient  cause  of  action  diisclosed  in  his  declajr- 
ation.  That  being  so,  it  was  not  necessary  for  him  to 
give  evidence  of  a  judgment,  in  all  its  circumstances 
precisely  the  same  as  that  set  out  in  the  declaration. 

Abbott  C.  J.     We  are  all  of  opinion  that  this  rule 
ought  tx>  be  made  absolute.     Whatever  may  have  been 
the  rule  npon  this  subject  in  ancient  times,  a  distinction 
is  now  established  between  allegations  of  matter  of  sub<- 
•     iitance  and  allegations  qf  matter  of  description.     The 
former  require  to  be  substantially  proved ;  the  latter 
must  be  literally  proved.     That  distbiction  Was  laid 
down  by  the  Court  in  Purcell  v.Macnamaraj  and  haa 
jsince  been  acted  upon  in  the  case  of  Phillips  v.  Sham* 
,If,  therefore,  the  allegation  that  the  plaintiff  by  judg- 
ment recovered,  &c«,  be  an  allegation  of  substance  only, 
it  was  sufficient  to  prove  any  judgment  to  warrant  the 
writ     If,  on  the  other  hand,  it  be  an  allegation  of  de- 
•icription,  it  was  necessary  to  prove  a  judgment,  corre- 

I  (a)  \lALB^^m.5S.     9  Sdlk,  565. 
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^ 


Satmnlay^  SkINNER  agCUUSt  BUCKEE. 

June  ]9tli.  ^ 

By  8Uiui€        nPHIS  was  a  penal  action,  founded  on  the  55  G.  3. 

55  6.5.  c.  137.    JL  ^ 

«.  6.  no  church-  c.  137.  5.6.     The  first  count  of  the  declaration 

warden  ororer* 

Mer  of  the  charged,  that  the  defendant,  on,  &c.,  was  overseer  of  the 
hUownnauuT  poor  of  the  liberty  of  St^ron^hittj  Hatton^garden^  and 
ofanycKh*^*  JEZ^r^n/5,  in  the  county  o(  Middlesex,  duly  appointed  in 
SlSSyV^  «f  **^  behalf,  to  wit,  at,  &c.,  and  that  during  the  tkne  he 
ownprufii  any    retained  such  appointment  as  aforesaid,  to  wit,  on,  &c, 

goooMf  maten- 

ait,  or  prori-  did,  in  his  own  name,  provide,  furnish,  and  supply  cer- 
use  of  any  tain  goods,  to  wit,  coals  for  the  use  of  a  workhouse  be- 
otherwise  for  loiiging  to  the  said  liberty  for  which  he  was  appointed,' 
maimraance^of  ^  ^'^U  ^t,  &c..  Contrary  to  the  form  of  the  statute,  by 
pliic?foV which  ''cason  whereof,  &c.  Another  count  stated,  that  the  de- 
he shall  heap-   fgndaut  did,  in  the  name  of  a  certain  other  person, 

pointed  OTer-  '  tr  7 

seer,  during  the  provide,  fumish,  and  supply,  for  his,  defendant's,  own 

time  he  shall       *'  '  '  ffjy  y  ^ 

retain  such  ai>-  profit,  coals  for  tlic  use  of  a  Certain  workhouse,  &c. 

pointment,  nor    --.,-,,  i      1         1  ^    .    ^ 

shall  be  con.  The  third  count  stated,  that  be  was  concerned  mdi« 
or  iodirectlT  in  Tectly  in  supplying,  for  his  own  profit,  coals,  &&•  The 
samefw  fa  My  ^^iTth  Stated,  that  he  was  concerned  directly  in  supply- 
ti^^S^Sir""  ^B  coals,  for  the  use  of  the  workhouse,  (omitting  the 
iheieto,  under    words,  "  for  his  own  profit.")     The  fifth  count  was,  that 

the  penalty  <» 

100;.:  Held,     he  was   concerned  indirectly  in   supplying  coals  for 

that  an  orer- 

secr  who  sup.    the  usc  of  the  workhouse.    The  sixth  count,  that  he 

plied  coals  in-  .   .  .  1     •  « 

directly  for  the  was  concemeu  in  a  certain  contract  relating  to  the  pro- 
WM  not  liable''  viding,  furnishing,  and  suppljring  goods,  materials,  and 
wil^  h^°did^'  provisions  for  the  use  of  the  workhouse.  At  the  ti-ial 
it  with  a  view     before  Abbott  C.  J.,   at   the  sittings   after   Michaelmas 

to  his  own  ° 

proGL  term,  it  appeared  that  the  defendant  was  a  coal-mer- 

chant, and  that  he  was  duly  appointed  overseer  of  the 

16  liberty 
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1824.       person,   and  that  must  be  for  his  own  profit.     The 
'  second  oflfence  is  the  being  concerned  directly  or  indi- 

H^iinu  rectly  in  supplying  provisions,  or  in  any  contract  retat* 
iiig  thereto,  and  there  the  words,  ^  his  own  prq/ltf  are 
omitted.  A  party  who,  in  his  own  name,  or  even  in 
diat  of  another  persMi>  supplied  the  provrsions  openly, 
■m^ht  do  so^  provided  it  were  not  done  f<^  his  own 
profit;  but  the  being  concerned  secretly  in  supplying 
the  same,  or  in  any  contract  relating  thereto,  is  a  sus- 
pidous  circumstance^  and  the  legislature  may  inten- 
tionally have  made  that  an  offence^  although  ic  were  not 
done  with  a  view  to  profit 

Abbott  C.  J.  We  are  all  of  opinion  that  this  rule 
tnust  be  discharged.  The  question,  in  this  case,  arises 
upon  the  construction  of  the  55  G.  3.  c.  1S7.  s.  6. ;  the 
words  are,  that  *^  no  churchwarden  or  overseer  of  the 
poor,  either  in  his  own  name,  or  in  the  name  of  any 
other  person  or  persons,  shall  provide^  furnish,  or  sup- 
ply, Jbr  his  or  their  own  pr^j  any  goods,  materials,  or 
provisions,  for  the  use  of  any  workhouse,  or  otherwise^ 
ionL  the  suf^rt  or  maintenance  of  the  poor  in  any 
Itilrish'  or  place  for  which  he  shall  be  aj^inted  such 
overseer,  during  the  titne  which  he  shall  retain  such 
appbintment,  nor  shall  be  ocmcerned  directly  or  indi- 
fecdy  in,  ftiraidiing  or  si^^ying  the  same^  or  in  any 
contract  or  ccmtracts  rdating  thereto,  under  the  penalty 
Toi  lOOlJ*  Now,  if  the  overseer  lumself,  in  tins  caae^  bad 
aiqppUed  all  the  provisions  required  for  the  support  of 
the  poor,  at  prime  cost,  and  not  with  a  view  to  his  own 
profit,  it  is  quite  clear  that  he  would  not  have  com- 
mitted any  cffeace  withm  the  words  of  this  part  of  the 
act  of  parliament :  that  was  laid  down  by  GibisC.  J.  in 

Pope 
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Stamwat 

agakui 

HssLor. 


change  the  yentte,  the  action  being  on  an  award,  but  in 
Greemoay  v.  CarringUm  (a)  Wood  B.  expressed  consider- 
able doubt  of  that,  as  a  general  proposition,  and  it  has 
never  been  held  in  this  court  that  the  venue  may  not 
be  changed  in  such  an  action. 


Abbott  C.  J.  There  is  not  any  case  deciding  that 
the  venue  may  be  changed  in  an  action  on  an  award, 
and  as  the  contrary  has  been  held  in  the  Court  of  Com- 
mon Pleas,  we  think  it  best  that  the  practice  of  this 
court  should  be  conformable  to  that  decision. 

Rule  absolute.  (&) 


(o)  *1Pfvx,56\. 


{b)  See  Ilwtce  ▼.  Hvny^  7  TaunL  SOd. 


Aisumpsit  for 
soodt  fold  and 
ddiYeredy  and 
on  Uie  money 
counts.  ^  Pleai, 
general  issue, 
and  the  statute 
of  limitations. 
Defendant  paid 
monejinto 
court  general- 
ly :  Ueld»  that 
such  payment 
did  not  take  the 
caaft  out  of  the 
statute. 


Long  against  Greville. 

iiSSUMPSIT  for.  goods  sold  and  delivered,  and  on 
the  common  money  counts.  Pleas,  non  assumpsit, 
and  the  statute  of  limitations.  At  the  trial  before  Ab- 
bott C.  J.,  at  the  Westminster  sittings  after  last  Michael- 
mas  term,  the  plaintiff's  witnesses  swore,  that  in  1813 
the  defendant  dined  several  times  at  plaintiff's  hotel, 
together  with  other  persons;  that  each  person  was  to 
pay  for  his  own  share  of  the  dinners;  that  the  bill  for 
that  and  for  small  sums  expended  on  account  of  the 
defendant  amounted  to  13^  In  1822  a  bill  was  deli- 
vered to  the  defendant,  who  refused  to  pay  it,  saying, 
that  he  had  never  dined  at  plaintiff's  hotel  unless  in- 
vited. He  afterwards  paid  2/.  125.  6d.  into  court  gene- 
rally.     The  Lord  Chief  Justice  thought  that  the  case 

was 


IS  CASES  IN  TRINITY  TERM.     . 

1 8240  B^aiiv^y.  imiily  an  affirmative.  Ths  plaintifl^  therefore^ 
wiAiae^sed;  to  ihd  rett  of  his  ddouuid,  was  in  precisely 
Ibe  same  situalion  as  if  that  snjki  bad  not  been  paid  in» 
and  Ibb  rule  for  a  tMMisiMt  most  be.made  absoluiie. 

Rule  absolute. 


Su>AWAY  agaimt  VLax. 

A  debt  con-  T^E^BT  &r  goods  jold  and  delivered,  with  the  oommon 
wty's ti^  money  counts.     Pleaa^  first,^  nil  debet;  seoood,  the 

^'^^^}^,^u  statute  of  limitations.;  third,  actio  mm ;  beesxise  defend* 
^urcf^  ^  ant  before  and  on  January.  Ist^  1814,  ^d  thence  coik- 
A  MqaMMbn   tiliuaUy  uBtQ  the  stonestration  of  the  estate^  heritable 

iaued  in  con- 

fomiiQr  to  the  and  moveable^  real  and  personal,  of  defendant  theranr 
in  Kke  roiniDer'  after  mentioned,  was  a  merchant  and  trader  in  gross  and 
ftmcted In&of •  ^V  ^tail,  tD  wlt^  an  ironmonger,  residing  and  carrying 
'"^  on  his  said  trade  at  Edihbw^h^  in  that  part  of  the  United 

Kingdom  called  Scaitandi  and  durmg  all  that  time 
sought  his  living  by  buying  and  sdUng;  and  that  de^ 
finidant  on  die  day  and  year  aforesaid  became  indebted 
t»  C.  and  Co.  in  the  sum  of  1861. 15s.  2d.  for  a  just  and 
true  debt,  and  was  also  inddited  to  divers  other  persons 
jl|  divers  largot  suma  af  money ;  and  beii:^  so  indebted, 
^md  being  insolvent  and  undbAe  to  pay  the  said  debt  due 
to' Ci  and  Go-^rndthttsmd  other  .debtBb  afterwards,  on, 
&C.9  at  JEdttibur^  afonesatd,  became  and  wa&  under 
kgal  ^Ugence  by.  honnng  and  caption  against  him  for 
die  debt  due  to  C%  and  Ca ;  and  having  fled  for  his  per- 
sonal safeQr  fixnn  sudi  dUigenoe^  did  afterwazds,  and 
within  four  months  of  the  last  step  of  the  said  diligence, 
with  concurrence  of  the  said  Ct  and  Co.  to  whom  he 

"18  was 


Hat. 
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1824>.       snid  sequestration.    Issue  on  the  first  two  pleas  and  to 
SioIwAT      ^^®  third,   replication,   that  the  said  causes  of  action 
«w»»jw<        accrued  to  the  plaintiff  in  England.     Demurrer  and 
joinder. 

Scarlett  in  support  of  the  demurrer.  The  claim  of 
the  plaintiff  was  barred  by  the  discharge  under  the 
sequestration,  although  the  debt  was  contracted  in  Eng- 
land. The  proceedings  under  the  sequestration  are 
calculated  to  give  notice  to  creditors  wherever  they  are 
resident;  and  the  54<  6.  S.  c.  137.  5.61.9  which  gives 
the  discharge  to  the  bankrupt,  is  general  in  its  terms, 
and  makes  no  distinction  between  debts  contracted  in 
Scotland  and  in  other  places.  But  the  question  does  not 
depend  upon  the  statute  alone ;  for  in  The  Bayal  Bank 
of  Scotland  v.  Cuthbert  and  Others  (a),  it  was  decided  by 
ih^ScoUh  court,  that  a  certificate  obtained  under  an 
English  bankruptcy  discharged  Scotch  debts  contracted 
before  the  date  of  the  commission.  The  jus  domicilii  is 
to  govern  the  dbtribution  of  the  estate,  and  the  princi- 
ple is  known  to  our  law,  that  a  discharge  in  a  foreign 
country  is  a  discharge  here. 

Campbell  contriL  If  the  54  6.  3.  c.  137.  had  been  an 
act  of  the  Scotch  parliament,  it  is  clear  that  it  could  not 
have  operated  as  a  discharge  of  this  debt.  If  the  debt 
had  been  contracted  in  Scotland^  a  discharge  there  would 
have  been  a  discharge  every  where  (6) ;  but  it  b  otherwise 
when  the  d^  is  contracted  in  a  foreign  country.   It  has 


(a)  llU$e^4€a. 

(b)  Sae  BaOam^fne    t.  GMmg,   O.  .filgrf.  Laws,  464.      Pedder  v. 
MtMuier,  ST.R.  909.    FtUer  t.  Bnwm,  SEaa,  124. 

frequently 
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1624>*       sequestration  coalci  hot  sue  in  Efigland  for  a  debt  due 
"T  bere.    Jeff}^  v.  M^Taggafi.{a)     The  creditor^  tjiere-^ 

<^|«>*^  fi>re,  proving  ki  Seotlandy  would  not  have  the  same  ad- 
vantage as  under  an  English  commission  of  bankruptcy. 
The  same  difibrenoe  arises  as  to  die  real  property.  If 
the  ScoicA  sequestration  bars  aa  English  oommissioiiy  th^ 
English  real  property  cannot  be  touched.  Sdkrig  v.  Davis* 
In  the  &Ce  of  these  difficulties  the  Court  will  not  hokl 
that  the  clebt  is  barred  by  the  sequestration,  unless  the 
intention  of  the  legislature  that  it  should  be  so  is  plainly 
expressed.  In  the  case  of  the  Bank  qfScoUand  v.  Ctdh* 
bert  an  opinion  was  thrown  out,  that  a  certificate  utider 
the  5  G.  2.  c.  so;  barted  a  debt  in  Scotland  ^  but  that  was 
not  the  point  decided*  IBaylejfJ*  It  appears  to  me^ 
that  some  of  tbe  difficulties  which  you  mention  apply 
equally  t6  English  commissions  and  Scolch  sequestraticmsi 
Is  there  any  clauae  in  the  49  G.  S.  c.  121.  whidh  trans- 
fers the  bankrupt's  real  propei^y  in&o^&tiM^  and  Ireland?'} 
The  only  ease  whidh  <an  be  cited  in  &vor  of  the  defied* 
mnt  is  Odwiny.  Folries  (6),  where  a  stiit  in  IMherorayfdA 
held  to  be  barred  by  a  cettificate  tindet  am  English  comr 
mission:  but  there  the  debt  arose  in  England:  for  al- 
though the  goods  were  shiiq)ed  from  Demerara^  yet  the 
order  was  given,  the  goods  ^ere  delivered,  and  the  bills 
fi>r  the  price  wetre  accepted  in  England,  That  it  was  to 
be  considered  as  a^  debt  luising  iii  Efigbmd  is  therefore 
plain,  fipom  Lewis  v.  Oaoen  {c)i  which  is  ^iab  itnportanjt 
in  anoth^  pcnnt  of  view ;  fot  there  the  Court  said^  that  a 
certificate  under  a  commission  of  bionkruptcy  in  Ireland^ 
since  tl^  uaion  with  that  country,  could  have  no  greater 
operation  than  a  certificate  under  a  Scotch  sequestration, 

<«}  K.  B.  .JTil.  57  Q.9.  (I)  I  JBwsk.  S9,        (c)  4  J^.  ^Ji.  6S4. 

which 
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1824*.  The  action  is  for  goods  sold  and  delivered  and  on  the 

•        common  money  counts,  the  venue  being  laid  in  Lotidon* 

£lOAWAT 

agahut  The  defendant  has  pleaded  the  general  issue  and  the  sta- 
tute of  limitations  upon  which  no  question  arises.  He  has 
also  pleaded,  that  before  and  at  the  time  of  the  accruing 
of  the  several  causes'  of  action  in  the  declaration  men- 
tioned, and  also  before  and  on  the  first  of  January  1816 
and  from  thence  continually  until  the  sequestration  of 
his  estate  in  the  plea  after  mentioned,  be  was  a  merchant . 
and  trader  in  gross  and  by  retail,  residing  and  carrying 
on  his  trade  at  Edinburgh^  in  Scotland  ;  and  then  has  pro^ 
ceeded  to  allege,  with  all  due  formalties,  a  sequestration 
and  a  decree  of  the  lords  of  council  and  session,  dis-* 
charging  him  from  all  debts  contracted  before  the  21st  of 
May  1816,  being  the  date  of  the  application  for  se« 
questration,  and  has  averred  that  the  plaintiff's  several 
causes  of  action  accrued  before  that  day,  and  were  prove* 
able  under  the  sequestration.  To  this  plea  the  plaintifT 
has  replied,  that  the  several  causes  of  action  accrued  in 
England.  The  defendant  has  demurred  to  the  repli*^ 
cation,  and  the  plaintiff  has  joined  in  demurrer. 

The  plea  is  framed  upon  the  statute  54*  G.  3.  r.  137,  of 
which  statute  the  sixty-first  section  gives  the  discharge. 
The  statute  is  entitled  '^  an  act  for  rendering  the  payment 
of  creditors  more  equal  and  expeditious  in  Scotland.** 
And  the  question  is  whether  a  trader  residing  in  Scotland^ 
and  during  such  residence  contracting  a  debt  in  England^ 
can  be  discharged  firom  it  under  a  sequestration  issued 
in  Scotland  in  conformity  to  that  statute,  in  like  manner 
as  from  a  debt  contracted  m  Scotland.  The  statute  is 
an  act  of  the  parliament  of  the  United  Kingdom,  com^ 
petent  to  legislate  for  every  part  of  the  kingdom,  and  to 
bind  the  rights   of  all   persons   residing   in  England^ 

equally 


20  CASES  IN  TRINITY  TERM 

lB24f.        the  title  deeds  and  instructions  of  his  estate;  and  the 

bankrupt  must,  if  required,  grant  powers  of  attorney,  or 

^ffifut        other  deeds  necessary  or  proper  for  the  recovery  of  his 

Hat* 

estate  and  effects  situate  in  foreign  parts. 

By  sect.  25.  The  bankrupt  is  required  to  exhibit  a 
state  of  hiB  affairs,  specifying  the  whole  estate  and 
effects,  heritable  and  moveable,  real  and  personal, 
wherever  situate. 

By  sect.  29.  When  the  nomination  of  a  trustee  has 
been  approved,  the  court  shall  ordain  the  bankrupt  to 
execute  proper  deeds  of  conveyance,  making  over  to  the 
trustee  his  whole  estate  and  effects,  heritable  and  move- 
able, real  and  personal,  wherever  situate,  with  full  powers 
of  recovery  and  sale  for  behoof  of  the  creditors,  and  on 
refusal  to  do  so,  may  be  punished  by  imprisonment ; 
and  whether  such  deeds  be  executed  or  not,  the  whole 
estate  and  effects,  of  whatever  kind,  and  wherever  situate, 
(in  so  far  as  may  be  consistent  with  the  laws  of  other 
countries  when  the  effects  are  out  of  Scotland,)  shall  be 
deemed  to  be  vested  in  the  trustee  for  behoof  of  the 
creditors. 

By  sect  33.  The  bankrupt  is  to  make  oath,  that  the 
state  of  his  a£&irs  contains  a  full  and  true  account  of 
all  his  estate  and  effects,  heritable  and  moveable,  real 
and  personal. 

t  By  sect.  4?!.  The  trustee  is  to  proceed  to  recover  and 
convert  into  money  the  whole  estate  under  his  manage- 
ment or  power,  whether  at  home  or  in  foreign  parts. 

By  sect.  43.  Oaths  of  verity  upon  debts  may  be 
taken  before  any  judge  ordinary  or  justice  of  the  peace : 
and  where  any  creditor  is  out  of  the  kingdom  of  Greai 
Britain  and  Ireland^  an  oath  of  credulity  by  his  agent, 
taken  in  the  same  manner,  shall  be  sufficient. 

Upou 
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1824.       benefit  of  the  secpiestradon;  and  then,  it  being  clear  that 

the  bankrupt  is  deprived  of  all  his  property  for  the  be* 

agf^nsi        nefit  of  all  his  creditors  who  choose  to  partake  of  the 

Hat,  / 

distribution  of  it^  by  an  act  of  a  legislature  having 
authority  over  all  parts  of  the  United  Kingdom,  justice 
seems  manifestly  to  require  that  no  one  who  may  par* 
take  of  the  benefit,  should  be  allowed  to  sue  the  debtor^ 
whose  all  has  been  thus  given  up,  if  by  accident  he  may 
happen  to  meet  with  him  in  England*  And,  therefore^ 
we  think  we  ought  not  to  narrow  the  effect  of  the  lan-» 
guage  of  the  sixty-first  section,  but  to  give  to  the  phrasCf 
^  all  his  debts,"  the  meaning  usually  and  ordinarily  be* 
longing  to  those  words. 

Several  cases  were  quoted  in  the  argument  at  the 
bar,  which  I  will  now  proceed  to  notice.  The  cases 
of  Smtlh  V.  Buchanan  {a)  and  Potter  v.  Brcmn  {b)  arose 
Hpon  discharges  under  the  authority  of  American 
states,  that  is,  of  legislatures  not  competent  to  bind 
the  subjects  of  this  country.  Pedda-^.  M^  Master  {c) 
arose  on  a  discharge  at  Hamburgh,  and  came  before 
the  court  on  an  application  to  discharge  the  bail  and 
enter  an  exoneretur  on  the  bail-piece,  which  of  course 
would  not  be  done  if  the  effect  of  the  discharge  was  doubt- 
fiil.  Quin  V.  Keefe  {d)  came  before  the  court  first  in 
the  same  way,  and  afterwards  upon  a  plea  which  was 
badly  pleaded,  and  there  was  no  decision  on  the  merits. 
It  was  the  case  of  an  Irish  certificate,  and  of  a  debt  con- 
tracted  in  England  while  the  defendant  was  residing 
here.  The  case  dljeffery  v.  M^Taggart^  which  was  be-^ 
fore  this  Court  in  February  1817,  on  a  motion  for  a  new 
trial,  arose,  indeed,  upon  this  act  of  the  54?  G.  3.  c.  137., 

(a)  1  East,  6,  {b)  5  East,  124. 

{c)  B  T,R,  609.  {ft)  2  l/.  Bi.  555, 

biU 
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1824. 


McGregor  against  Thwaites  and  Another. 

DecUuration  for  "T^ECLARATION  charged,  that  the  defendant  pub* 

« libel  purport-    J^  ...  . 

iog  to  contain  lished  the  following  libel  in  the  Morning  Herald 

an  account  of  .fin  «  . 

a  proceeding  newspaper,  m  the  shape  of  a  report  of  certain  pro- 
taken  place  be-  ceedings  in  the  city  of  Londofu  "  Mansion-house.  Yes- 
trote^imlaing  terday  Mr.  Prince^  a  common  councilman,  with  Cap- 
whid^  was  ^*"  Antrim,  of  the  ship  Lioyd\  waited  upon  the 
merdr  asked     \q^  mayor  elect   (who   sat  for  the  lord   mayor)    to 

for  adTioe,  and 

not  called  upon  request   his   lordship's   advice    as  to    the  disposal   of 

to  act  in  his 

magisterial  ca-  three  orphan  children  who  had  been  brought  on  shore 

libel  itoelfal-  Under  the  following  melancholy  circumstances.     Cap- 

modi  CD.  ^^  Join  Antrim  stated,  that  on  the  3 1st  of  July  last 

ier  cbar^to"  he   sailed  from  Honduras.     Before   he  departed  from 

the  magi8tt»te,  ^^^  sotUement  he  consented  to  receive  on  board  one  of 

A  great  part  of 

which  was         thg  families  of  the  unfortunate  Poyaii  settlers,  the  rem- 

not  action-  ^ 

able  when         nant  of  whom  had  sought  the  protection  of  the  British 

•poken,  but  be- 
came so  when    authorities  at  Hondurasy  and  had  received  all  the  sue- 

written.     Plea, 
that  A,  B.  and 

C.  D.  did  go  before  the  magistrate  and  make  the  statement  set  forth  in  the  libel>  and  that 
It  contained  a  correct  account  of  the  proceedings  before  the  magistrate,  and  that  the  facts 
charged  in  it  were  true.  The  jury  found  that  the  matters  contained  in  the  libel  were  not 
true,  but  that  it  contained  a  correct  aceonnt  of  die  proceedings  which  had  taken  place  before 
the  magistrate :  Held,  first,  that,  as  the  matter  brought  before  the  magistrate  was  not 
brought  before  him  in  his  judicial  character,  or  in  the  discharge  of  his  magisterial  functions, 
the  defendant  could  not  justify  the  publication  on  the  ground  of  its  being  a  correct  report 
of  the  proceedings  which  had  taken  place  before  the  magistrate. 

Held,  secondly,  that  it  was  no  justification  that  the  defendants,  when  they  published  the 
libel,  mentioned  the  names  of  the  parties  who  stated  the  matter  of  the  libel  to  the  magis- 
trate, because  as  to  part  of  the  slanderous  matter  no  action  would  lie  against  the  party  wha 
stated  it  to  the  magistrate ;  it  had  become  actionable  merely  from  its  haying  been  published 
by  the  defendants  m  print^  and  therefore,  by  stating  the  names  of  *the  persons  from  whom 
they  heard  it,  they  gave  the  plaintiff  no  right  of  action  against  them. 

Held,  thirdly,  tiiat,  in  order  to  justify  the  repeating  of  slander,  it  was  necessary  that  the 
party  repeating  it  should,  at  the  time  of  repeating  it,  offer  himself  as.  a  witness  to  prove  the 
vttering  of  the  slander,  and  therefore  that,  as  the  defendants  did  not  state  that  they  thero- 
seWes  beard  the  slander  uttered  by  A,  B»  and  C.  />.»  but  merely  stated  that  /I,  B.nnd  C%  D. 
ftad  said  so  and  so,  the  pica  was  bad. 

cour 
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1824.       the  places   that  a  fine  theatre  had  been  establUhed, 
-  and  other  establishments  fiirmed*  indicative  not  merely 

agadnu  of  civilization  and  xomfort,  but  of  luxury.  Captain 
Antrim  mentioned  a  charge  which  the  poor  creatures 
had  preferred  to  him  against  McGregor.  Most  of  those 
who  sailed  from  Leith  were  poor  people,  who  had  by 
dieir  frugality  saved  small  sums  of  money  of  from 
\6L  to  SOL  M^Gr^or  learned  the  property  which 
the  setders  had  with  them,  and  telling  them  that  Scotch 
money  would  not  pass  at  the  setdement,  persuaded 
them  to  give  it  all  up  to  him,  and  take  his  draughts  for 
the  amount  upon  his  bankers  at  Poyais.  The  savings 
were  all  given  up  to  him,  and  it  is  perhaps  unnecessary 
to  add,  that  the  settlers  on  their  arrival  at  the  houseless 
wilds  ot^Pqyais  found  that  no  such  thing  as  a  banking- 
house  was  in  existence^  Captain  Antrim  regretted  that  he 
had  not  arrived  sooner,  as  another  ship  had  sailed,  with 
settlers  for  the  same  place  just  before  his  arrival,  who  he 
feared  would  also  fall  a  sacrifice.  He  had  thought  it  his 
duty  to  make  the  statement  publicly,  that  the  poor  might 
be  put  on  their  guard."  The  second  count  stated,  as 
inducement,  that  certain  persons  had  emigrated  from 
Great  Britain  to  Poyais^  on  the  Mosquito  Share  in 
America^  with  the  intention  of  forming  a  settlement  there, 
and  on  their  arrival  at  Poyais,  the  emigrants  had  under- 
gone great  sufferings  from  sickness,  disease,  and  other 
accidents,  whereof  some  of  the  emigrants  had  died,  4ind 
many  others  had  been  thereby  compelled  to  remove  to 
Honduras^  and  from  thence  had  returned  to  Great  Bri" 
tain;  and  that  shortly  before  the  committing  of  the 
grievances  by  the  defendants,  in  that  and  the  following 
count  mentioned,  an  application  was  made  to  the  lord 
mayor  elect  of  the  city  of  Lofulon^  at  the  Mansion'/iousc^ 

0  ill 
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1824»  likewise  true ;  and  the  said  report  contains  no  &Ue  or 
■""""  untrue  statement  or  allegation  whatever,  wherefore  the 
againti  defeudwt  published,  &c.  Third  plea,  that  the  report, 
or  account  in  the  said  newspaper,  of  the  said  proceed- 
ings at  the  said  Mansion-house^  whereof  the  said  sup- 
posed libels  in  tlie  declaration  mentioned  were  and  are 
composed,  was  and  is  a  true,  fair,  and  correct  report  and 
account  of  the  said  proceedings,  and  which  proceedings 
did  actually  take  place  at  the  said  Mansion-house^  as  is 
stated  in  the  said  supposed  libels,  to  wit,  at,  &c.  Fourth 
plea,  that  the  several  matters  and  things  in  the  libels 
contained  were  and  are  true  in  fact.  There  then  fol- 
lowed pleas  similar  to  the  two  last,  pleaded  separately, 
to  the  first  and  second  counts  of  the  declaration ;  and 
replication,  &c*  de  injuria  suL 

At  the  trial  before  Abbott  C*  J.,  at  the  London  sittings 
after  last  Michaelfnas  term,  the  jury  found  that  the  libel 
did  contain  a  true,  fair,  and  correct  report  of  the  proceed- 
ings which  had  taken  place  before  the  lord  mayor  elect, 
but  that  the  facts  stated  in  the  libels  were  not  true.  In 
last  Hilary  term  the  plaintiff  had  obtained  a  rule  nisi  for 
liber^  to  enter  up  judgment,  notwithsttmding  the  ver- 
dict found  for  the  defendant  upon  those  pleas,  which  al- 
leged that  the  libel  contained  a  true  account  of  the  pro-, 
ceedings  before  the  lord  mayor. 

Scarlet  and  J5.  Lowes  now  shewed  cause  against  the 
rule.  The  circumstance  disclosed  in  the  plea  found 
for  the  defendants,  Uiat  the  publication  was  a  correct 
account  of  proceedings  which  took  place  before  a  ma- 
gistrate, is  an  answer  to  the  action.  It  rebuts  the  pre- 
sumption of  malice,  which,  in  ordinary  cases,  arises 
from  tlie  publication  of  any  matter  injurious  to  the 
reputation  of  another,  and,  upon  that  ground  it  has  been 

held 
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1824.  part  which  charges  the  plaintiff  with  havmg  deluded  the 
■■""^  .  persons  who  emigrated,  no  action  would,  lie  against  the 
mgainM  person  who  merely  uttered  it;  but  it  became  actionable 
when  reduced  into  writing  or  print,  and  that  was  the  act 
of  the  defendants.  It  may  even  be  questionable,  whether 
any  action  would  be  maintainable  against  the  original  utr 
terer  of  the  other  words,  which  charges  the  plaintiff  with 
having,  by  false  pretences,  got  possession  of  the  money 
of  the  emigrants ;  for  unless  they  import  that  the  iraud 
was  committed  in  this  country  they  do  not  charge  an  of- 
fence within  the  statute  SO  G.  2,  c.  24*  It  is  quite  clear, 
however,  that  as  to  the  other  part  of  the  slander  no 
action  would  be  maiptainable  against  the  parties  who 
uttered  it.  Now,  in  Lord  NorthamptorCs  case,  the 
naming  of  the  original  audior  of  the  slander  is  con- 
sidered a  justification  for  the  person  who  repeats  it, 
because  the  party  repeating  it  thereby  ^ves  the  party 
slandered  a  right  of  action  against  another  person* 
That  reason  does  not  apply  here,  and  therefore  this 
case  does  not  fall  within  that  rule :  besides,  it  is  quite 
clear  that  an  action  is  maintainable  against  a  person 
who  maliciously  repeats  slander,  although  he  names  his 
author  at  the  time.  Maitland  v.  Goldnei/,  [a)  The  jury, 
by  their  verdict,  have  found  that  tlie  defendants  pub- 
lished maliciously.  Besides,  here  the  libel  does  not  pro- 
fess ^to  give  the  evidence  verbatim,  but  a  mere  summary 
of  tlie  case.  That  is  not  a  justifiable  publication.  Lewia 
V.  WaUer.  {b.) 

.    Abbott  C.  J.     I  am  of  opinion,  that  the  rule  for  en- 
tering the  judgment  for  the  plaintiff,  notwithstanding 

(a)  2  East,  426.  (*)  4  5.  ^  A,  COB. 

the 
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1824.       repeat  it,  and  that  this  case  falls  within  the  rule  laid 

-JT  down  in  Lord  Northampton's  case.    Now  it  is  to  be  ob- 

agairut       served  that  that  was  a  case  of  oral  slander :  this  is  the  case 

.Thwaitks. 

of  slander  reduced  into  writing  or  print  by  the  act  of  the 
defendants.  It  is  thereby  rendered  more  injurious,  and 
part  of  it  has  thereby  become  actionable,  which  before  was 
not  so*  There  may,  therefore,  be  a  material  distinction  in 
this  respect  between  merely  repeating  slander  and  pub- 
lishing it  in  writing  or  print.  I  (jo  not  mean,  however,  to 
pronounce  any  decided  opinion  upon  that  point,  because, 
admitting  the  law  to  be  correct,  as  laid  down  in  Lord 
Nort/iampton's  case,  in  its  fullest  extent,  and  assuming 
that  it  applies  to  written  as  well  as  to  oral  slander,  I  think 
that  this  case  does  not  fall  within  it.  The  rule  there 
stated  is  this :  ^^  If  /•  S.  publish  that  he  hath  heard 
J.  N.  say  that  /•  6.  was  a  traitor  or  thief,  in  an  action 
on  the  case,  if  the  truth  be  so,  he  may  justify.  But  if 
«7*  S.  publish  that  he  hath  heard  generally,  without  a 
certain  author,  that  J.  G.  was  a  traitor  or  thief,  there 
an  action  on  the  case  lieth  against  J.  jS.,  for  this,  that  he 
hath  not  given  to  the  party  aggrieved  any  cause  of 
action  against  any  btU  against  himself  who  published  the 
Wfrds^'  Now,  this  case  falls  short  of  the  rule  there  laid 
down  in  two  particulars ;  the  first  is,  that  with  respect 
to  a  considerable  part  of  the  matter  published  no  action 
would  be  maintainable  against  the  party  who  uttered  it. 
I  allude  to  that  part  which  charges  the  plaintiff  with 
having,  by  false  representations,  induced  the  persons 
alluded  to  to  emigrate.  .  It  is  perfectly  clear,  that  if  the 
words  published  by  the  defendants  had  only  been  spoken 
no  action  would  be  maintainable  in  respect  of  them, 
unless  the  plaintiff  could  shew  that  he  had  thereby  sus- 
tained a  special  damage.  The  other  particular  in  which 
this  case  fells  short  of  the  rule  laid  down  in  Lord  North- 
ampton's 
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1824*       chiargedy  if  merely  spoken,  would  give  no  cause  of  ac^. 
^JZ  tion  to  the  plaintiff;   and  it  may  be  questionable  whe- 

agamst  ther  any  action  could  be  maintainable  even  in  respect 
of  that  part  which  charges  the  plaintiff  with  having  ob«. 
toined  the  money  of  the  emigrants,  under  false  pre* 
tences,  for  unless  they  were  defrauded  of  the  money  in 
this  kingdom  it  would  not  be  a  case  within  the  statute 
of  the  SO  G.  2.  c.  24. ;  and  there  being  no  false  token, 
it  would  not  be  an  offence  at  common  law.  This,  there- 
fore, may  be  considered  as  a  case  where  either  wholly 
or  in  part  the  matter  charged  became  actionable,  from 
the  circumstance  of  its  having  been  written  or  printed 
by  the  act  of  the  defendants,  and,  therefore,  if  the  plain- 
tiff cannot  maintain  this  action  against  the  defendants 
he  has  no  remedy  whatever.  According  to  the  rule 
laid  down  in  Lord  NorthamptorCs  case  the  party  is  ex- 
cused, because,  by  naming  the  person  from  whom  he 
heard  the  slander,  he  gives  the  party  slandered  an  ac- 
tion against  another ;  but  here  the  defendants  gave  the 
plaintiff  no  action  against  any  other  person.  The  rea- 
son of  the  rule  does  not  apply  to  the  present  case.  This 
being  a  case^  therefore,  where  the  matter  published  by 
the  defendants  is  actionable,  and  no  action  can  be  main- 
tatned  in  respect  of  a  part,  if  not  in  respect  of  the  whole, 
against  any  other  person,  it  fellows  that  it  must  be 
maintainable  against  the  defendants,  or  otherwise  die 
plaintiff  would  be  without  any  remedy. 

HoLROYD  J.  I  am  also  of  opbiion  that  the  plaintiff 
is  entitled  to  judgment,  notwithstanding  the  verdict 
found  for  the  defendant  on  some  of  the  Issues,  for 
that  finding  does  not  afford  any  answer  to  the  action. 
The  count  alleges  that  die  defendants,  maliciously  in-^ 

21  tending 
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ttading  to  injure  the  character  of  the  plaintiff^  pub*        1624. 

Itthed  the  libel.    The  pleas  state,  that  that  libel  con-       

taios  a  true  account  of  some  proceedings  which  took  jngainu 
plaee  fae&Mre  the  lord  mayor  elect.  But  it  appears  by 
tiw  Ubct,  that  those  proceedings  were  not  in  any  way 
connected  with  the  judicial  or  magisterial  character  of 
the  locd  mayor  elect.  The  jury  have  found  by  their 
▼erdict  on  the  other  issues,  that  the  facts  stated  in  the 
libel  were  untrue.  The  question  therefore  is,  whether  a 
peraoD  fidsely  and  maliciously  puUishing  matter,  (for  after 
verdict  it  must  be  taken  to  have  been  done  maliciously,) 
is  justified  in  so  doing  because  it  is  a  correct  account  of 
wkat  WHS  said  by  others*  I  am  of  opinion  that  such  a  plea 
is  DO  answer  to  the  action.  It  gives  no  ground  of  action 
against  any  odier  person.  It  does  not  state  who  heard  the 
slaoder  repeated*.  It  therefore  gives  the  plaintiff  no  means 
of  establishing  by  evidence  his  right  of  action  against 
another.  Part  of  the  matter  alleged  would  not  be  action- 
able at  all  if  the  words  were  only  spoken,  unless  there  were 
special  damage.  It  comes  to  this,  if  Mr.  Prince  and 
C^aptain  Antrim  had,  themselves,  caused  the  matter  to  be 
printed^  an  action  might  be  maintained  against  them ;  but 
they  oidy  made  an  oral  statement  before  the  lord  mayor, 
and  that  is  not  actionable.  But  it  has  been  printed  by 
another,  and  he  says,  that  he  is  not  liable  to  an  action, 
because  at  the  time  that  he  printed  it  he  disclosed  in  the 
publication  itself  the  name  of  the  person  from  whom  he 
heard  it ;  but  if  the  action  be  not  maintainable  against 
him,  the  par^  of  wljiom  the  slander  has  been  published 
in  a  manner  which  the  law  consideis  injurious,  will 
have  no  remedy  against  any  person.  In  Maitland  v. 
Qoldnaf^  the  dedaratioo  contained  a  charge  against  the 
defendants,  that  they  published  Uie  slander  with  the* 

D  2  knowledge 
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1824»       knowledge  that  the  person  who  had  originally  uttered  k' 

^  T~^       was  satisfied  that  it  was  untrue*     The  defendants  losti'* 
M'Grkook  ;  ^ 

againa  fied,  by  shewing  that  they  had  named  the  original 
author  at  the  time  when  they  published  the  slander ;  and 
Lord  EUenbcrough  said,  **  that  the  fact  of  such  previous 
uttering  was  merely  used  by  the  defendants  as  a  pretence 
for  publishing  the  same  slander ;  thdt  shews  malice  in 
the  defendants,  and  an  injury  to  the  plaintiffi.''  The 
opinion  of  that  learned  Judge  was,  that  an  action  would 
lie  agamst  a  person  who  maliciously  repeated  slander^ 
even  though  he  named  his  author  at  the  time.  Now,  in 
this  case  the  jury  by  their  verdict  found  that  the  de- 
fendants published  the  slander  maliciously ;  and,  there- 
fore, our  decision  in  this  case  accords  with  the  opinion 
of  Lord  EUenborougk.  For  these  reasons,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  recover  in  this 
action. 

LiTTLEDALE  J.  I  am  of  the  same  opinion*  I  think 
that  the  lord  mayor  elect  had  no  legal  authority  to  in- 
quire into  the  matter  brought  before  him  by  Captain 
Antrim ;  that  he  was  not  then  exercising  his  oflSce  of  a 
magistrate;  and  that  this  case  is  to  be  considered  in 
the  same  light  as  if  the  communication  had  been  made 
to  him  in  his  private  room.  It  is  unnecessary,  there- 
fore, to  decide  in  this  case,  whether  the  defendants 
would  have  been  justified  in  publishing  this  matter 
in  a  newspaper^  if  it  had  contained  a  correct  report 
of  a  proceeding  which  had  taken  place  before  a  ma- 
gistrate acting  in  a  judicial  capacity.  But  the  question 
is,  whether  a  person  hearing  slanderous  matter  uttered 
in  private  company,  may  cause  that  matter  to  be  written, 
printed,  and  published,  provided  that  he,  at  the  same 

time. 


38  CASES  IK  TRINITY  TERM 

.1824. 


j^^ii.        Dyer  and  Another  against  Pearson,  Price,  and 

Clay. 


yt.  employed  H^RO  VER  for  ten  bags  of  wool.  Plea,  not  guilty.  At 
to  import  goodfl  the  trial  before  Abbott  C*  J.,  at  the  London  sittings 
countoy.  Upon  aft^^  I^st  Michoelmas  term,  the  following  appeared  to  be 
the  goodi  A,  ^^  ^^^^  ^^  ^^  ^^*^®  •  '^®  plamtiflPs  resided  at  WoottOn 
l^^^t  ttm/^r  Edge,  QUmcestershire.  The  defendants^  Pearson 
°^i"**  ^'^•»     and  Price,  were  warehouse-keepers,  and  th6  defendant 

who  resided  m  '  r      ' 

the  country,  the  Clouwas  B,  woollen  draper,  and  all  the  defendtots  resided 

Inroice*  but  de-  . 

livered  the  bill    tn  London.    In  November  1 82S,  the  plaintiffi  directed  dti6 

<if  lading  to  a  ,  .  ^       ^ 

warehouse-  Smithy  who  also  resided  in  London,  to  import  for  them 

to^the  goods  from  Qermany,  thirty  bags  of  wool.    iR////A  oldfeired  the 

vwUouMd.  '^"^^  f*"*^*^  ^^^  Smissen  and  Co.  merchants  in  that  country, 

hou^k^r's  ^^°  required,  that  before  the  bills  of  lading  should  be  de^ 

books  Uiey  were  Uvered  to  Smith,  bills  drawn  by  them  for  the  atttouttt  of  this 

described  as  Uie  '' 

property  of  J9.    wools  should  be  accepted  by  a  banker  in  London.    In 

BythebUlof  i  . 

lading  the  consequence  of  this  the  plainti£&  procuted  Esdaile  and 

be^iivered to  Co.,  bankers  in  London,  to  accept  bills  for  the  amount, 

shipper  or  his  1"^^  thirty  bags  of  wool   arrived   in  Decefnber  1823^ 

was^oraed'^  accompanied  with  a  letter  of  advice,  covering  the  bill  of 

•*^w*k*'^j»^  lading  and  invoice.     Smith  transmitted  the  invoice  to 

had  no  autho-  the  plaintiffs.     By  the  bill  of  lading,  the  wool  was  made 

Titf  from  A.  to 

tell  Uie  goods,    deliverable  to  order  or  assigns,  and  it  was  indorsed  by 

but  after  they  i   ^       .      •  r 

had  been  stand-  Van  Smissen  and  Co.  in  blank.  Smith  delivered  it  to 
in  the  ware-       the  defendants,  Pearson  and  Price,  to  enable  them  to 

house-keeper's 

books  nearly  five  months,  B,  sold  them :  Held,  in  an  action  of  trover  brought  by  A*  against 
the  purchasers,  that  upon  these  facts  the  jury  ought  to  have  been  directed  that  A,  was  en- 
titled to  recover,  inasmuch  as  B.  had  no  authority  to  sell,  or  at  least  that  it  ought  to  have 
been  submitted  as  a  question  of  fact  to  tlic  jury,  whether  A.  had  by  his  conduct  enabled  B. 
to  hold  himself  out  to  the  world,  as  having  the  property  as  well  as  the  possession  of  the  goods. 

enter 
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1824.  authority  ta  sell.  If  they  thought  that  he  had  purchased 
"^^  under  such  drcumstances,  they  wefe  to  find  for  the 
o^fj^L  I^aintiffi ;  if  otherwise,  for  the  defendants.  A  verdict 
having  been  found  the  defendants,  in  Hilary  term  last 
the  present  Attorney-General  (then  Solicitor-General) 
obtained  a  rule  nisi  for  a  new  trial.  He  contended  that 
the  true  question  which  ought  to  have  been  submitted  to 
the  jury  ivas,  whether  the  purchaser  was  led  by  any  negli- 
gence on  the  part  of  the  plaintifis  to  suppose  that  Smith 
was  the  real  owner  of  the  goods ;  for  the  general  principle 
was,  that  an  agent  could  not  bind  his  principal  beyond  the 
scope  of  his  authority,  and  for  that  reason,  a  &ctor  having 
authority  to  sell,  could  not  bind  his  principal  by  a 
pledge.  Therefore,  the  true  question  in  this  case  was, 
whether  Smith  had  any  authority,  express  or  implied,  to 
sell.  It  was  clear  that  he  had  no  express  authority, 
and  then  the  only  question  was,  whether  the  Plaintifi* 
had  left  the  property  in  the  possession  of  Smithy  under 
circumstances  from  which  the  law  would  imply  that  he 
had  authourity  to  sell.  Thus  in  Pickering  v.  Busk  (a), 
the  law  did  imply  such  authority.  There  the  purchaser 
of  hemp,  lying  at  wharfs  in  London,  had,  at  the  time  of 
his  purchase,  the  hemp  transferred  in  the  wharfinger's 
books  in  the  name  of  the  broker  who  efiected  the  pur- 
chase for  him,  and  whose  ordinary  business  was  to  buy 
and  seU  hemp :  and  this  was  held  to  give  the  broker  an 
implied  authority  to  sell  it  Here,  there  were  no  circiun- 
stances  firom  which  such  an  authority  could  be  implied ; 
the  original  invoice  was  in  the  hands  of  the  plaintifis. 
There  was  no  evidence  that  Smith  was  in  the  habit  of  buy- 
ing and  selling  wool,  and  all  the  circumstances  were  con- 

{a}   15iin«/,  3S. 

sL>leiit . 
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1624i  The  AUomey^Generalt  contra,  was  stopped  by  tlie 

Court 


Dyir 

FlAlllOll* 


Abboit  C*  J.  We  all  think  there  ought  to  be  a  new 
trial  in  this  case*  The  question  which  I  left  to  the  con- 
lidderation  of  the  jury  does  not  ap(>ear  to  me  to  have  em* 
braced  the  whole  case.  The  general  rule  of  the  law  of 
Engfand  is^  that  a  man  y^ho  btts  no  authority  to  sel)^ 
t^Dot)  by  mtkiug  a  sale^  transfer  the  property  to  aur 
othen  There  is  one  exception  to  that  rule^  viz*  the 
case  of  sales  in  market  overt*  This  was  not  a  sale 
in  market  overly  and  therefore  does  not  fall  within 
ch^  exception.  Now  this  being  the  mk  of  law^  I 
oMg^  eithtf  to  have  told  the  jury,  that  even  if  there 
wai'  an  unsuspicious  purchase  by  the  defendants^  yet 
aa  SmitA  bad  no  authority  to  sell,  they  *thould  find 
theiir  verJto(  for  the  plaintifis;  or  I  should  have  left  it  to 
the  jury  to  say,  whether  the  plaintiffs  had  by  their  own 
oonduct  enabled  Smith  to  hold  himself  forth  to  the  world 
AS  having  not  the  possession  only,  but  the  property; 
for  if  the  real  owner  of  goods  sufifer  another  to  have 
possession  of  his  property,  and  of  those  documents 
which  are  the  indicia  of  property^  then  perhaps  a  sale 
by  such  a  person  would  bind  the  true  owner.  That 
would  be  the  most  favorable  way  of  putting  the  case  for 
the  defendant;  and  that  question,  if  it  arises  upon  tlie 
evklence^  ought  to  have  been  submitted  to  the  jury.  It 
is  unnecessary  to  consider  what  would  be  the  effect  of 
die  evidence  upon  that  question.  The  rule  for  a  new 
trial  must  be  made  absolute. 

Rule  absolute^' 


44  CASES  IN  TRINITY  TERM 

1824.       the  defendant  to  move  to  enter  a  nonsuit.    A  rule  nisi 
BoawooD      ^^^  ^^^  purpose  having  been  obtained  by  Marryat  in 
^1^       last  Hilary  term, 

Archbold  now  shewed  cause,  and  OHitended,  that  as 
the  assignee  had  money  in  his  hands,  applicable  to  the 
payment  of  the  debt  due,  he  was  responsible  in  the  pre- 
sent action.  The  petitioning  creditor  was  liable,  at  all 
events,  to  pay  the  messenger;  but  if  he  were  to  ab- 
scond, surely  the  messenger  might  recover  against  the 
assignee  who  has  in  his  hands  the  funds  applicable  to 
the  payment  of  the  debt.  Here,  too,  the  defendant, 
after  his  appointment  as  assignee,  continued  to  employ 
the  plaintiff  and  therefore  he  is  personally  liable  for  the 
work  done.    Tarn  v.  Heys.  {a) 

Abbott  C.  J.  I  am  of  opinion  that  the  rule  for  a 
nonsuit  ought  to  be  made  absolute.  By  the  stat.  5  G.  2. 
c.  SO.  5.  25.  it  is  enacted,  **  that  the  creditor  who  shall 
petition  for  and  obtain  any  commission  of  bankrupt,  shall 
be  and  is  hereby  obliged,  at  his  own  costs  and  expences, 
to  sue  forth  and  prosecute  the  same,  until  an  assignee 
shall  be  chosen  of  such  bankrupt's  effects,"  and  then 
the  commissioners  are  directed,  at  the  meeting  for  the 
choice  of  the  assignees,  to  ascertain  the  costs,  and  to 
order  the  assignees  to  pay  the  petitioning  creditor  such 
costs  out  of  the  bankrupt's  estate.  It  is  clear,  there- 
fore, that  an  assignee  is  not  liable  by  law  to  the  messeii- 
ger,  in  respect  of  fees  due  to  him  antecedent  to  the 
choice  of  the  assignee.  But  the  petitioning  creditor  is 
personally  liable  for  such  fees,  aud  the  statute  pointb 

(fl)   J  SUrkie,  21K 
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1894.  that  Messrs.  Aga^z  and  Cq.  were  npt  the  owners  of  the 
"""""^  bond  at  the  time  when  they  deposited  it  in  their  hands. 
agtiitut       The  jury  having  found  a  verdict  for  the  defendants,  a 

rule  nisi  for  a  new  trial  was  obtained  in  last  Hilary  term, 

and  now 

Scarlett  J  Matryat^  Guniei/y  and  F.  Pollock  shewed  cause, 
and  contended,  that  a  bond  of  this  description  being 
payable  to  bearer,  and  the  subject  of  sale  like  exchequer 
bills,  the  property  in  it  passed  by  delivery,  and  therefore, 
like  bank  notes  or  bills  of  exchange  indorsed  in  blank, 
might  be  pledged  by  any  person  holding  it  in  character 
of  agent ;  and  they  cited  Miller  v.  Race  (a),  Grant  v. 
Vatighan  (A),  Peacock  v.  Rhodes  {c),  Collins  v.  Martin  (d), 
Woohey  v.  Pole,  (e) 

The  Attoimey^Geiieral  and  D.  F.  Jones^  contra.  This 
case  falls  rather  within  Glyn  v.  Baker  {f\  in  which  it 
was  held,  that  the  property  in  an  India  bond  did  not 
pass  by  delivery.  The  principal  ground  upon  which 
bank  notes,  bills  of  exchange  indorsed  in  blank,  and 
exchequer  bills  have  been  held  to  pass  by  delivery,  is, 
that  such  instruments  constitute  a  part  of  the  circulat- 
ing medium  of  the  country,  which  would  be  materially 
impeded  if  they  could  be  followed.  That  reason  does 
not  apply  to  a  security  of  a  foreign  state. 

Abbott  C.  J.  I  think  that  this  rule  must  be  dis- 
charged. This  instrument,  in  its  form,  is  an  acknow- 
ledgment by  the  King  of  Prussia,  that  the  sum  men^ 

(a)  1  2?Mrr.  452.  {b)  o  JDurr.  1516. 

(c)  Dovg.  633.  (d)  1  Bos.  «J  PuL  648. 

(«}  4  JTtam.  jf  ^  1.  (/)  13  £aUf  509. 
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1 824.  ^e  judgment  of  the  Court  was  deliyered  in  the  coufstf 

T^n^a  <>f  this  term  by 
'^SS^  o£  Abbott  C.  J.  This  was  an  application  for  a  pro- 
PsTBa-  hibition  to  stay  the  proceedings  on  a  monition  issued  by 
tne  bishop  to  the  Rev.  Mr^  WethereU^  the  rector  of  By-^ 
Jieldj  for  payment  of  his  curate's  salary.  The  case  has 
beeii  very  elaborately  argued  on  the  construction  of  the 
statute  57  G.  S.  c.  99.  The  facts  upon  which  the  question 
has  arisen  are  shortly  these :  Mr.  Wetheretl  being  gene- 
rally resident  on  his  benefice  and  discharging  his  duties, 
but  desirous  of  having  some  assistance,  and  particularly 
with  reference  to  a  school  estabKshed  by  himself,  and; 
with  a  view  to  occasional  absence,  engaged  Mr.  Paris 
to  become  his  curate  at  a  yearly  stipend  of  100/.,  with 
po^ra*  to  either  party  to  put  an  end  to  the  contract  on 
three  months'  notice,  and  haying  so  done,  applied  to  the 
bishop  oi  Peterborough  to  license  Mr.  Paris.  The  bishop 
approved  of  the  person  nominated,  but  thought  he  could 
not,  under  the  statute,  allow  a  less  salary  than  120/.  a 
year ;  and  he  communicated  this  to  Mr.  Wetherell  who 
remonstrated  against  the  salary,  and  insisted  that  the 
bishop  might  allow  less  than  120/.  A  licence,  however, 
issued  fixing  the  salary  at  1202.,  but  Mr.  Wetherell  as- 
serts, that  Mr.  Paris  declared  to  him  that  he  should  not 
demand  more  than  100/.,  but  this  fact  does  not  appear 
to  hove  been  communicated  to  the  bishop ;  and  if  the 
salary  of  1202.  was  well  assigned,  an  agreement  to 
receive  less  would  be  void  by  the  statute.  Differences 
arose  between  Mr.  Wetherell  and  the  curate,  who  refused 
to  quit  the  curacy,  and  claimed  his  salary  aJt  the  rate  of 
1202.  a  year.  The  curate  then  applied  to  thebishc^, 
who,  at  his  instance,  issued  a  monition  for  payment  of 
the  curate's  salary,  but  without  specifying  the  amount. 
Sooii  jifler  this  Mr.  Wetherell  received  from  the  church- 
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1824*       ment  thereof,  or  of  the  arrears  thereof,  the  bishop,  on 

_  oomplamt  to  him  made,  may  and  shall  summarily  hear 

agabui       and  determine  the  same;  and  in  case  of  wilful  neglect 

The  Bniiop  of 

Pfem-  or  refusal  to  pay  such  stipend,  salary,  or  allowance,  or 
the  arrears  thereof^  he  is  empowered  to  proceed  by  ses 
qoestration  or  mcmition."  We  think  this  section  relatea 
only  to  ficences  granted,  and  salaries  assigned  in  some 
way  in  oonformity  to  the  act ;  and  we  are,  therefore,  to 
enqnire,  whether  the  salary  in  question  has  been  so  as- 
signed. It  has  been  assigned  to  the  curate  of  a  resident 
incombent,  and  to  an  amount  to  which  the  incumbent 
did  not  consent ;  and  this  proceeding  by  monition  cannot 
be  within  the  act,  unless  in  erery  case  of  a  rendent  incumo 
bent  desirous  of  the  assistance  of  a  licensed  curate,  the 
bishop  has  authority  to  assign  a  salary  of  greater  amount 
than  the  incumbent  is  willing  to  pay.  Upon  a  careiul 
veriew  of  this  act,  and  of^  the  several  statutes  that 
preceded  it,  we  are  of  opinion  thai  the  bishop  has  not 
such  a  power.  The  authority  of  the  bishop  to  refuse  a 
licence^  if  he  considers  the  proposed  stipend  to  be  in- 
adequate, is  very  different  from  an  authority  to  increase 
the  proposed  stipend  according  to  his  discretion,  limited 
only  by  reference  to  the  statutable  allowance  in  other 
cases.  In  the  argument  at  the  bar  reference  was  made 
to  the  preceding  statutes. 

The  £rst  statute  upon  this  subject  is  the  act  of  the 
12  Anne,  stat  2.  r.  12.  This  statute  gires  a  summary 
remedy  to  the  curate  for  his  stipend,  but  it  is  evi- 
dently confined  to  a  curate  nominated  by  a  rector  or 
vicar  to  the  bishop,  to  serve  the  cure  in  the  absence 
of  the  rector  or  vicar.  The  maximum  of  the  stipend 
to  be  appointed  by  the  bishop  under  this  act  is  50/. 
a  year.. 

The 
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1824.       as  well  in  the  case  of  a  licence  to  a  curate  not  nomi- 
1~7"       nated,  as  in  the  revocation  of  a  licence  Granted  to  a 

The  King  '  ...  . 

agoinsi       curatc.     ConstruiniT    this   section  of  the  statute,  with 

The  Bishop  of  ®  .  .  ,  jx 

Pmt-  reference  to  the  first  section,  which  (as  before  observed) 
has  introduced  the  word  **  employed,"  it  appears  that 
this  section  also  respects  only  the  curates  of  non-resident 
incumbents ;  and  even  if  it  extends  to  others,  it  contains 
nothing  as  to  the  allowance  of  stipend.  The  next 
statute  is  the  53  G.  3.  c.  149.  This  begins  by  a  recital 
of  the  titles,  but  not  the  enactments  of  the  two  preced- 
ing statutes,  a  recital  of  one  of  the  canons  of  1603, 
(which  contains  nothing  as  to  the  assignment  of  stipend 
to  a  curate,)  and  of  the  insufficiency  of  the  provisions  of 
those  statutes  and  canon,  and  of  the  laws  in  force  re- 
specting curates,  and  of  the  necessity  of  making  a  more 
effectual  provision  to  secure  a  competent  maintenance 
to  curates,  in  order  to  ensure  the  due  performance  of 
the  service  of  the  church,  in  parishes  where  incumbents 
do  not  reside.  It  then  enacts,  that  an  incumbent  not 
duly  residing  (unless  he  shall  do  the  duty  of  the  church, 
having  an  exemption  from  or  licence  for  non-residence) 
and  who  shall,  for  six  months  afler  the  passing  of  the 
act,  or  after  his  appointment,  or  afler  the  death  or  re- 
moval of  a  former  curate,  neglect  to  nominate  a  curate, 
to  be  licensed  by  the  bishop  to  serve  his  church,  or  who 
shall,  for  three  months  afler  the  death  or  resignation  of 
any  curate  who  has  served  his  church,  neglect  to  notify 
the  death  or  resignation  to  the  bishop,  shall  forfeit  all 
benefit  of  dispensation  or  exemption  firom  residence,  or 
licence  for  non-residence ;  and  in  every  case  in  which 
no  curate  shall  be  nominated  to  the  bishop,  for  the  pur- 
pose of  being  licensed  within  such  period  as  aforesaid, 
the  bishop  may  appoint  and  license  a  proper  curate, 

with 
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.1824.      ,of  the  benefice;  and  dier^re  the  eighth  section  enacl9 
'        that  in  such  cases  the  salary  shall  be  sulnect  to  ibe  legal 

•  Tli«  Kiiro  , 

agairut       charifes  on  the  benefice.     The  ninth  section  relates  to 

Tfae  Bidiop  of 

the  case  of  an  incumbent  of  one  parish  serving  the  cure 

pf  one  or  two  adjoining  parishes,  and  in  those  cases  the 
salary  is  regulated  by  a  diminution  firom  the  salary 
which,  in  the  several  cases  before  mentioned^  the  bishop 
is  required  to  appoint;  the  cases  before  mentioned  are 
those  of  non-resident  incumbents  only,  and  this  section 
can  only  apply  to  cases  of  that  description. 

The  tenth  section  introduces,  for  the  first  time,  the 
case  of  an  incumbent  who  may  be  resident,  but  thia 
is  done  incidentally  rather  than  directly ;  for  it  provides 
and  enacts,  that  in  case  it  shall  be  made  appear  to  the 
satisfaction  of  the  bishop  that  the  incumbent  of  a  bene- 
fice is  or  has  become  non-reaident,.  or  incapable  qfper^ 
Jifrming  the  duties  thereof,  from  a^,  sickness,  or  othor 
unavoidable  cause,  and  that  from  those  or  other  special 
circumstances  great  hardship  would  arise  if  the  full 
amount  of  the  salary  specified  in  the  act  should  be 
allowed  to  the  curate,  the  bishop  may  assign  to  the 
icurate  a  salary  less  than  such  full  amount.  This  pnv 
.vision  is  very  suitable  to  the  case  of  non-resident  incum-' 
bents,  for  whose  curates  the  act  had  previously  fixed 
ihe  amount  of  salary,  leaving  nothing  to  the  diser^on 
€>f  the  bishop ;  but  it  is  wholly  unnecessaiy  and  inope- 
rative in  the  case  of  resident  incumbents  disabled  from 
^e  performance  of  their  duties,  because  as  to  their 
curates  no  amount  of  salary  had  been  previously  speci- 
fied in  the  act.  And  it  is  obvious  that  the  incapadfy 
of  performing  the  duties  must  have  been  introduced  into 
this .  section  by  way  of  caution,  and  without  that  strict 

attention 
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1^24*  A  clause  so  framed  cannot,  according  to  any  rule  of 

aiieKiiio  construction,  be  deemed  to  give  any  power  to  a  bishop ; 

i^l^ijtf  neither  can  any  inference  be  reasonably  drawn  from  it, 

"Pmv  that  a  bishop  possessed  any  antecedent  authority  to  fix 

BOIOVOB* 

the  salary  of  the  curate  of  a  resident  incumbent,  because 
in  .the  two. other  instances  mentioned  in  this  section  this 
statute  Jbad  given  no  power  to  the  bbhop  which  he  did 
not  possess  i)efore  this  act  was  passed,  as  will  appear  by 
a  reference  to  the  seventh  and  first  sections  of  this  act. 
And  this  clause  also  seems  to  have  been  introduced 
only  by  way  of  caution,  and  like  many  other  clauses  of 
the  same  character,  is  introduced.where  caution  .was 
^ot  required.  ) 

The  seventeenth  section  provides  for  the  salary  of  the 
curate  of  an  incumbent,  having  two  or  more  benefices, 
and  residing  part  of  the  year  on  one,  and  part  on  an* 
other».  and  employing  a  curate,  from  time  to  time,,  upon 
such  of  the  same  firom  which  he  shall  be  absent  during 
his  residence  on  the  other;  which  is,  in  effect,  a  provi- 
sion for  the  curate  of  a  non»i*esident  incumbent. 

The. eighteenth  section  relates  to  the  particulars  to 
be.  stated,  by  an  incumbent  applying  for  a  licence  for 
non-residence,  and. requires  him  to  state  the  salary  he 
proposes  to  give  to.  his  curate;  and  the  nineteenth  re- 
quires the  same  particulars  to.be  stated,  on  an  appli- 
cation for  a  curate  by  an  incumbent  exempt  from  re- 
sidence. 

Upon  this  view  of  these  statutes  it  is  plain  that  they 
do  not  authorise  the  bishop  to  fix  the  salary  of  a  curate 
of  a  resident  incumb^it,  without  the  consent  of  such 
incumbent. 

These  statutes  were  all  repealed  by  the  57  G.  3.  c.  99. 
for  the  purpose  of  explaining  some  of  .their  provisions, 

and 


.IIWW* 


58  _  CASES  IN  TRINITY  TERM 

1824*  .th^J^gpuslature.  has  not  hitherto  thought  it  expedient  to 
-^  jj^^  give  the  power:  whether  from  an  a[^rehenston  that  re- 
ThJ'^hL  ^  ^®^^  incumb«it8  might  be  thereby  deterred  fix)m  tak- 
ing.an  assbtant  to  the  performance  of  their  duties,  or 
ibr  what  other  cause,  it  is  not  our  business  to  inquire. 
Our  judgment  on  the  present  case  is  given  with  refer- 
ence to  its  own  peculiar  circumstances,  viz.  the  assign- 
ment of  a  salary  to  the  curate  of  a  resident  incumbent^ 
.greater  in  amount  than  the  incumbent  had  pn^xised  or 
43Ciisented  to.  Our  judgment,  therefore^  is  not  a  deci- 
jsion  upon  the  general  question  as  to  the  effect  of  a 
salary  assigned  to  a  curate  of  a  resident  incumbent  in 
conformity  to  his  own  proposal^  nor  upon  the  authority 
of  the  Ushqp  toentertain,  in  any  case^  a  suit  for  a  cu- 
vate's  salary  in  a  fcmnal  manner,  according  to  the  course 
jyod  usage  <^the  ecclesiastical  law;  but  I  cannot  abstain 
fpCfOL  temarking,  that  the  power  to  proceed  by  monition 
in  any  case  regarding  the  stipend  of  the  curate  oia  re- 
j»ident  incumbent  is  so  questionable^  that  it  may  be  a  fit 
«ibject  for  the  consideration  of  the  legislature.  One  of 
the  oj^ects  of  these  statutes  appears  to  be  the  mainte- 
mmce  and  protection  of  curates.  We  cannot  doubt 
that  the  reverend,  prdate  against  whom  this  application 
ivBs  made  thought  that  he  was  acting  in  pursuance  of 
ibis  object,,  and  disdiargtng  a  duty  according  to  the 
^provisicHis  of  the  statute;  but  we  think  he  has  been 
mistaken  in  the  application  of  the  statute  to  this  parti- 
xular  case^  and.are,  therefore,  of  c^inion  that  the  rule  for 
a  prohibition  must  be  made  absolute. 

Rule  absolatei 
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1824*       $een  qf  the  poor  cf  the  parish  o{  Newark-upon-Trentf  or 
^   „         to  any  of  tbem.  of  the  intention  to  bind  out  such  ap- 

The  Knro  . 

ogpinMi  ^  prentice^  nor  did  they  or  any  of  them  attend  before  the 
ante  of  justioes  who  signed  the  order  and  allowed  the  indenture, 
Taixt.  nor  was  any  such  notice  alleged  or  attempted  to  be 
proved  to  have  been  given,  but  the  sfdd  justices  allowed 
the  said  indenture  without  any  such  proof  of  service  or 
admission  of  notice.  Nevoark  is  a  borough  situatein  the 
oounty  ofNa^nghantf  having  justices  who  Imve  exclu- 
sive jurisdiction  therein.  The  pauper  resided  under  this 
indenture  in  Newark'tgHm^TretU  more  than  forty  days. 
This  case  wasargued  in  last  l^rm  by  Chitfy  in  support 
of  the  order  of  sessions,  and  Scarlett  and  Balgut/  contr^. 
The  argnments  are  so  fully  conmiented  on  by  the  learned 
judges,  that  it  is  unnecessary  to  state  them  here.  There 
being  a  difference  of  opinion  on  die  bench,  the  Court 
now  delivered  their  judgments  seriatim. 

LiTTLEDALE  J.  I  am  6f  opinion  the  indenture  of 
apprenticeship  is  invalid,  because  no  notice  was  given  to 
the  overseers  of  ^(Stnor^-ffpoii-Tr^n/,  and  that  no  settle- 
ment was  gained  under  it.  The  questiooi  depends  en- 
tirely on  die  construction  of  the  statute  56  G.  S.  c.  139., 
which  recites  that  inconveniences  had  been  felt  from 
binding  popr  children  apprentices  to  improper  persons, 
and  to  persons  residing  at  a  distance  from  the  parishes 
to  which  such  children  belong. 

Sect  1.  directs,  that  before  any  child  shall  be  bound 
apprentice  by  the  overseers  of  the  poor  of  any  parish, 
&C.,  such  child  shall  be  carried  before  two  justices  of 
the  county,  &c.  in  which  such  parish  shall  be  situate, 
who  shall  enquire  into  the  proprie^  of  binding  such 
child  iqsprentice  to  the  person  proposed;  and  such  jus- 
tices shall  particularly  enquire  whether  the  person  pro- 
posed 
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1824.       district  within  which  the  place  by  the  officers  of  which 

j^  j^^     sudi  child  shall  be  bound  shall  be  situated,  as  by  ta>o 

,^ijj»*^   justices  of  ike  peace  far  the  county  or  district  within 

9m»Mvi.       which  the  place  shall  be  situated  wherein  such  child  shall 
NcvjMiHORMr- 

Taam       be  intended  to  serv^. 

Provided  always,  that  no  indenture  shall  be  allowed 
by  any  justice  of  the  peace  for  the  county  into  which 
such  child  shall  be  bound,  who  shall  be  engaged  in  the 
same  business,  mployment,  or  manufacture  in  which 
the  person  t6  whom  such  child  shall  be  bound  is  en- 
gaged. '  And  notice  shall  be  given  to  the  overseers  of 
the  poor  of  die  parish  or  place  in  which  such  child  shall 
be  intefaded  to  serve  an  apprenticeship,  before  any  justice 
of  the  peace  for  the  county  or  distirict  within  whidi  such 
parish  or  place  shall  be  shall  allow  sudi  indenture,  and 
such  notice  shall  be  proved  befafe  sddi  justice  shall  sign 
such  ind^iture,  unless  one  of  such  dverseers  shall  attend 
such  justice  anid  admit  such  notice. 

Sect.  8.  Provided  that  the  allowance  of  two  justices  of 
the  peace  for  the  county  within  which  the  place  in  which 
such  child  shall  be  intended  to  serve  an  apprenticeship 
shall  be  situated  shall  be  valid  arid  effectual,  although 
such  place  may  be  situate  within  a  town  or  liberty 
within  which  any  other  justices  of  the  peace  may  in 
other  respects  have  an  exclusive  jurisdiction.  Sect.  5. 
No  setdement  shall  be  gained  by  any  child  who  shall  be 
bound  by  the  officers  of  any  parish,  &c.  by  reason  of 
such  apprenticeship,  unless  such  order  shall  be  mode, 
and' such  allowance  of  such  indenture  of  apprenticeship 
shall  be  signed  as  hereinbefore  directed. 

In  the  present  case  I  think  it  is  not  necessary  to  con- 
sider whether  notice  must,  in  all  cases,  be  given  to  the 
overseers  of  the  parish  into  which  the  child  is  to  be 

9  bound 
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boond,  whetho"  such  parish  be  in  the  county  to  which  1824>. 
the  child  shall  belcmg^  or  in  the  district  into  which  it  is  •x^Tkua 
to  be  bound,  or  whether  the  necessity  of  the  notice  to  _.  ^^p^^ 
the  overseers  is  to  be  confined  to  the  cases  where  the  antsof 
diild  is  to  be  bound  into  a  di£Perent  jurisdiction  from  Xiur. 
diat  to  which  it  belonged.  There  seems  to  be  <me  reap- 
8on  why  notice  should  not  be  necessary  in  the  same 
ooontj,  because  the  justices  have  more  power  and  better 
means  ctf  information  as  to  the  points  to  which  they  are 
to  direct  their  inquiries  before  binding  an  apprentice^ 
and,  therefore^  there  is  not  the  same  necessity  for  notice 
to  die  overseers  that  there  is  in  a  foreign  county,  in 
whidi  the  justices  are  less  acquainted,  where  they  have 
not  the  sam^  communication  with  the  overseers,  nor  the 
same  means  rf  inquiry  that  they  have  in  their  own 
eoonty;  and,  therefore,  it  may  appear  reasonable  that 
notice  should  be  given  to  the  overseers  of  a  parish  in  a 
foreign  coantj  into  which  the  child  shall  be  bound,  so  that 
between  the  justices  of  the  county  where  the  binding  pa^ 
ridi  is,  and  the  overseers  of  the  parish  into  which  the 
chOd  is  to  be  bound,  a  fiill  investigation  maybe  made  as 
to  those  points  on  which  the  statute  directs  inquiries  to  be 
made.  Another  reason  may  be  given  why  notice  should 
not  be  required,  viz.  that  the  second  section  of  the  act 
in  which  this  enactment  is  contained  begins  with  mak- 
ing provi»ons  in  cases  where  the  binding  is  to  be  into  a 
difierent  county,  and  that,  therefore,  all  the  provisions 
in  that  section  ought  to  be  so  confined ;  this  last  reason, 
however,  does  not  appear  sufficient,  because  the  divi« 
sion  of  an  act  of  parliament  into  sections  is  a  mere  arbi- 
trary thing,  forming  no  part  of  the  act,  and  ought  not 
to  fiimish  any  rule  for  interpreting  any  clause.  The 
only  proper  way  to  interpret  any  sentence  is  to  look 

at 
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1824.       at  the  laDguage  of  the  sentence  itself  and  the  connection 
_    ^  it  has  with  the  other  enactments,  without  any  reference 

The  KiHO  ^  '  \ 

ogamtt        to  a  division  into  sections.     Much  may  be  said  on  both 

The  InlMbtU      .  ,.,.,, 

•at!  of  sides  of  the  question  arising  out  of  the  way  in  which  the 
Tbbmt.  different  sections  are  worded*  There  is  nothing  about 
notice  in  the  first  section,  it  only  comes  in  the  second 
section.  Many  comments  may  be  made  on  the  phrase- 
ology of  that  clause,  as  with  reference  to  difierent  parts 
of  the  same  clause,  and  also  with  reference  to  the;  lan- 
guage of  the  first  secdon.  But,  without  considering 
that  point,  it  is  quite  clear  that  in  a  binding  into  b,  foreign 
district,  which  this  is,  notice  is  requisite  in  general, 
mdess  it  can  be  said. 

First,  that  the  clause  as  to  the  notice  to  the  overseers 
is  merely  directory :  or,  secondly,  that  the  clause  in 
section  S.,  that  the  allowance  of  two  justices  of  the  peace 
for  the  county  within  which  the  place  in  which  such 
child  shall  be  intended  to  serve  an  apprenticeship  shall 
be  situated  shall  be  valid  and  effectual,  although  such 
place  may  be  situated  within  a  town  or  liberty  within 
whicli  any  other  justices  of  the  peace  may,  in  other  re- 
spects, have  an  exclusive  jurisdiction,  supersedes  the 
necessity  of  giving  notice,  where  the  power  so  given  to 
the  county  justices  is  exercised  by  them. 

I  think  the  clause  of  notice  to  the  overseers  is  not 
merely  directory. 

The  object  of  the  clause  seems  to  be,  that  the  over- 
seers of  the  parish,  in  the  foreign  county,  shall  assist  the 
justices  of  the  binding  county  with  such  information  as 
they  can,  as  to  the  points  which  the  act  has  directed  to 
be  investigated,  and,  therefore,  the  notice  to  these  over- 
seers seems  an  essential  thing  to  be  attended  to,  in  order 
to  get  at  all  the  preliminary  information ;  it  must,  how- 

21  ever, 
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ever,  be  observed,  that  in  the  fifth  clause,  which  says,  1824. 
that  no  settlement  shall  be  gained  unless  certain  things  ^  . 
are  done,  there  is  no  mention  of  notice  to  the  overseers.         agnnft 
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The  clause  is,  ^^  that  no  settlement  shall  be  gained  by  anu  of 
any  child  who  shall  be  bound  by  the  officers  of  any  Tesr. 
parish,  &c.,  by  reason  of  such  apprenticeship,  unless  such 
order  shall  be  made,  and  such  allowance  of  such  inden- 
ture of  apprenticeship  shall  be  signed,  as  hereinbefore  is 
directed  ;"  and  therefore  it  appears  to  be  tantamount  to 
saying,  that  if  the  order  be  made,  and  such  allowance 
signed,  the  binding  shall  be  effectual,  though  no  notice 
be  given ;  but  inasipuch  as  the  latter  part  of  the  second 
section  directs,  that  the  justices  of  a  foreign  district  are 
not  to  allow  the  indenture  till  the  notice  be  given  to  the 
overseers,  and  that,  therefore,  the  notice  to  the  over- 
seers must  precede  the  allowance  by  the  foreign  justices.: 
the  clause  in  section  5.,  which  requires  the  allowance 
of  two  justices,  means  an  allowance  after  notice  to  the 
overseers,  and  embodies  that  as  part  of  the  allowance. 

Then  comes  the  question,  whether,  if  justices  of  the 
county  exercise  the  powers  given  by  the  third  section, 
the  notice  to  the  overseers  is  dispensed  with?  The 
third  section  does  not,  in  terms,  dispense  with  it,  and 
one  cannot  see  any  ground  for  dispensing  with  it,  merely 
because  the  county  justices  put  themselves  in  the  place 
of  the  foreign  district  justices.  They  can  have  no  more 
power  tlian  the  foreign  district  justices  have  ;  but  by  the 
second  section  the  foreign  district  justices  are  not  to  sign 
the  allowance  till  notice  has  been  given  to  the  overseers, 
and,  therefore,  if  the  county  justices  are  to  represent  the 
foreign  district  justices,  they  should  do  so  in  every  tiling, 
and  therefore  only  have  a  conditional  power  to  allow  the 
indenture;  that  is,  after  notice  to  the  overseers. 

Vol.  III.  F  It 
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1824.  It  may  be  contended,  that  by  this  third  section  the 

"""""^       separate  jurisdictions  are  all  swallowed  up  and  made 
agairut       to  form  part  of  the  county,  for  the  purposes  of  this 
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ants  of  act,  and  that  the  powers  given  to  the  county  justices 
tMMMT,  '  pi^t  the'm  exactly  in  die  same  situation  as  if  the  parti- 
cular district  was  part  of  their  own  jurisdiction,  and 
that  they  may  act  as  if  it  originally  was  so :  and  if  that 
were  so  it  would  become  necessary  to  consider  whether 
the  act  requires  notice  in  all  cases,  including  those  of 
binding  into  the  same  county. 

But  the  act  has  not,  in  express  terms,  given  the 
county  justices  any  such  power,  and  it  does  not  appear 
likely  it  should  be  meant ;  for  if  the  reason  of  notice  to 
the  overseers  be,  that  the  justices  in  the  county  where 
the  binding  parish  is  have  not  the  same  means  of  com- 
munication, and  the  same  facility  of  getting  information 
in  a  foreign  county  or  district  that  they  have  in  their 
own,  they  may,  by  these  means,  bind  the  child  into  a 
county  or  district  where  they  have  not  full  means  of 
getting  information. 

The  third  section  is  not  compulsory  on  the  county 
justices,  but  the  foreign  district  justices  may  st'dl  allow  the 
indenture,  but  they  can  only  do  it  after  notice  to  the  over- 
seers, and  therefore,  there  may  be  two  children  bound 
from  the  same  parish  into  the  same  foreign  district  by 
difierent  means,  viz.  one  by  county  justices  only  (I  do 
not  speak  of  the  binding  overseers)  and  the  other  by 
county  jusdces,  followed  up  by  notice  to  the  overseers,  and 
by  the  allowance  of  the  foreign  district  justices,  and  which 
last  would  probably  be  after  a  fuller  inquiry  as  to  the  cir- 
cumstances directed  to  be  inquired  about,  than  the  first, 
and  therefore  the  two  bindings  would  be  accompanied 
by  different  degrees  of  information  as  to  the  propriety 
of  the  binding.     It  may  be  said  there  will  be  a  want 

of 


IN  THE  Fifth  Year  op  GEORGE  IV.  67 

of  full  inquiry  if  the  county  justices  fdlow  the  inden-        1824. 

tare,  where  the  binding  is  into  a  foreign  district,  and 

yet  the  act  expressly  permits  ic    But  there  will  be  very       agamtt 
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Deariy  the  same  information  as  if  the  district  justices  ants  of 
allow  the  indenture,  because  if  notice  be  given  to  the  Tuxv. 
overseers  diey  will  collect  all  the  information  they  can, 
wluch  they  mil  communicate  to  the  county  justices 
befi>re  the  latter  allow  the  indenture.  Upon  the  whole, 
I  think  the  want  of  notice  to  the  overseers  invalidates 
the  indenture;  and  as  I  thmk  the  indenture  is  inva- 
lidated, it  follows,  if  I  am  right,  that  no  settlement  was 
guned. 

HoLROTD  J.  This  is  a  case  arising  upon  the  bind- 
ing of  a  parish  apprentice,  and  the  question  is,  whether 
it  is  a  valid  binding  pursuant  to  the  statute  56  G.  8. 
r«  139.,  so  as  to  enable  the  apprentice  by  service  and 
residence  under  the  same,  to  gain  a  setdement  in  the 
parish  a£  Neaoark'Upon-jyent,  the  parish  into  which  the 
apprentice  was  bound. 

'  Jt  is  a  binding  by  the  churchwardens  and  overseers 
of  the  poor  of  a  parish  within  the  county  of  Nottingham^ 
raJEide  under  the  order  and  allowance  of  two  jusdces  of 
the  peace  for  that  county,  to  a  master  resident  in  the 
parish  and  borough  of  Newark'-fgHm^Trentf  which  is  a 
borough  and  parish  within  the  same  county  ofNotting" 
iamf  but  frfierein  other  persons  have  an  exclusive  juris- 
&tioa  as  justices  of  the  peace.  But  by  section  S.  of 
the  statute  it  is  provided,  that  the  allowance  of  two  jus- 
tices of  the  peace  for  the  county  within  which  the  place 
in  which  snch  child  shall  be  intended  to  serve  an  ap- 
prendcesfaq)  shall  be  situated,  shall  be  valid  and  effectual, 
aldiough  rach  place  shall  be  situated  in  a  town  or 
liberty  within  which  any  other  justices  of  the  peace  may 

F  2  in 
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1824.       in  other  respects  have  an  exclusive  jurisdiction.     The 
"""""^       objection  however  is,  that  notice  was  not  given  to  the 

The  Kixa 

apninst  ovcrseers  of  the  poor  of  the  parish  of  Newark^upon^ 
rats  of  Trenti  the  parish  in  which  the  child  was  intended  to 
TnzirT.  serve  the  apprenticeship,  nor  was  any  such  notice  proved 
or  admitted  before  the  above  magistrates,  pursuant  to 
the  proviso,  which  is  printed  as  part  of  sect.  2.  of  the 
statute.  And  the  question  then  is,  whether  this  case, 
which  is  the  case  of  a  binding  by  one  parish  in  a  parti- 
cular county  into  another  parish  within  the  same  county, 
but  in  a  town  where  other  justices  of  the  peace  have  in 
other  respects  an  exclusive  jurisdiction,  is  within  that 
branch  of  the  proviso  which  requires  such  notice  or 
proof  or  admission  thereof,  before  the  allowance  of  the 
indenture,  or  whether  that  would  only  have  been  requi- 
site in  case  this  binding  had  been  into  a  different  county. 
I  am  of  opinion,  that  this  case  is  witliin  that  branch  of 
the  proviso ;  and  if  so,  then  I  think,  that  for  want  of 
such  notice  and  proof,  or  admission  thereof,  before  the 
justices  allowed  the  indenture,  the  binding  was  so  in- 
valid as  to  prevent  the  apprentice  from  gaining  a  settle* 
ment  under  it  in  the  parish  oi  Netoark'tipon^Trent. 

The  proviso  as  to  notice,  or  the  proof  or  admission 
thereof,  in  cases  where  the  same  is  required,  appears  to 
me  not  to  be  directory  merely,  but  the  want  thereof,  I 
think,  goes  to  affect  the  settlement  itself.  The  fifth 
section  of  the  statute,  enacts  that  no  settlement  shall 
be  gained  by  any  child  who  shall  be  bound  by  the  offi* 
cers  of  any  parish  by  reason  of  such  apprenticeship,  un- 
less such  order  shall  be  made  and  such  allowance  of  such 
indenture  of  apprenticeship  shall  be  signed  as  directed 
by  the  statute.  It  is  true,  the  statute  does  not  also  say 
'^  the  settlement  shall  not  be  gained  unless  such  notice 

be 
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•b^giveD,**  bat  (in  cases  where  by  the  statute  that  no-        1824. 

.tioe  was  reqoired),  unless  the  notice  had  been  previously 

ffiven,  the  allowance  would  not  have  been  such  as  the        against 
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Statute  directed.     The  allowance  itself,  in  such  a  case,        ants  of 
would  therefore  be  null  and  void  for  want  of  the  notice ;        Tasin. 
for  where  a  special  authority  is  given  to  magistrates  or 
others  by  statute,  their  acts  are  null  and  void,  unless 
th^  proceed  in  the  manner  and  under  the  restrictions 
wUch  the  statute  itself  imposes. 

In  requiring  the  notice  the  legislature  may  be  con-  < 
ndered  as  having  in  view  two  objects,  the  benefit  and 
welfitfe  of  the  apprentice  and  the  protection  of  the 
parish  into  wtuch  it  is  intended  he  should  be  bound. 
For  botli  purposes  the  notice  to  and  attendance  of  an 
overseer  fix)m  that  parish  may  be  useful  bdbre  the  bind- 
ing has  become  conclusive,  both  with  regard  to  the  in- 
formatioa  he  may  be  able  to  give  the  magistrates  of 
(tiie  character,  circumstances,  conduct,  and  habits  of  the 
intended  master,  and  of  the  state  in  that  parish  of  the 
particular  trade,  and  the  number  of  apprentices  to  it, 
and  to  the  probability  of  the  child's  being  able  in  future 
to  nuuntain  himself  by  his  trade  there,  after  the  expir- 
ation of  his  apprenticeship,  or  instead  thereof  of  his 
becoming  a  burden  upon  the  parish.  This  seems  to  be 
eqtiaUy  important,  whether  the  binding  be  into  a  parish 
in  the  same  or  in  a  different  county ;  and  the  parish, 
whether  in  the  one  case  or  in  the  other,  may  become 
equally  aggrieved  by  the  binding,  and  equally  aggrieved, 
far  want  of  previous  notice  of  the  intended  binding,  fi'om 
such  parish  losing  thereby  their  right  of  appeal,  which 
by  the  seventeenth  section  is  given  (but  it  can  be  ex- 
emsed  within  a  limited  time  only)  to  any  person  or 

F  3  persons 
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1824.        persons  who  shall  be  dissatisfied  with  any  act  done  by 

any  justice  of  the  peace  in  the  execution  of  the  statotie. 

agnimi  In  order   to  remedy  the  imevances  recited  in  the 
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ants  of  preamble,  which  recites,  amcMigst  others,  that  many 
TuMt.  gnevances  had  arisen  from  the  bmding  of  poor  children 
as  apprentices  by  parish  officers  to  improper  persons^ 
and  to  carry  into  efiect  the  objects  of  the  statute, 
the  first  section,  (which  applies  to  parish  bindings  whe- 
ther into  a  parish  within  the  same  or  within  a  difierent 
county,)  enacts,  that  before  any  child  shall  be  bound 
apprentice  by  the  overseers  of  the  poor  of  any  parish, 
such  child  shall  be  carried  before  two  justices  of  the 
peace  of  the  county,  &c.  wherein  such  parish  shall  be 
situate,  who  shall  make  certain  enquiries  there  specified ; 
those  enquiries  particularly  regard  the  fitness,  circum- 
stances, and  character  of  the  intended  master,  and  ap-> 
piear  to  be  equally  material  to  be  enquired  into,  bodi 
with  a  view  to  the  well  doing  of  the  apprentice  and  to 
the  considerations  of  justice  that  are  due  to  the  parish  into 
which  he  is  to  be  bound,  whether  the  intended  binding 
be  into  a  parish  in  the  same  county,  or  into  a  parish  in 
a  different  county,  and  with  a  view  to  that  enquiry,  as 
well  as  with  a  view  that  the  parish  into  which  he  is  to 
be  bonnd  may  obtain  justice  by  an  appeal,  in  case  the 
diOd  ought  not  to  be  so  bound ;  and  in  case  such  bind- 
ing will  probably  be  injurious  to  such  parish,  the  notice 
to  the  overseers  of  that  parish  appears  to  be  equally  im- 
portant, whether  the  binding  is  to  be  into  the  same  or  a 
different  county.  And  if  the  binding  is  to  be  into  the  sakne 
county,  those  justices  are  the  only  justices  who  are  to 
make  those  enquiries,  and  to  sign  the  allowance ;  but  by 
sect  2.  there  is  also  to  be^  vihsxe  the  binding  is  into 
a  different  county  or  jurisdiction  of  the  peace,  a  further 

allowance 
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allowanoe  by  two  justices  also  of  the  county  or  district        1824. 
fridiiii  which  the  place  shall  be  situated  wherein  such      ^    „ 
diild  shall  be  intended  to  serve.  agamu ' 

Tben  follows  the  proviso  upon  which  the  present  aotsof 
questMO  arises,  and  which  is  printed  as  part  of  the  second  Tuiiraw  ' 
section ;  but  whether  it  be  printed  as  part  of  the  second 
section,  or  had  been  separated  from  it  by  the  printer, 
and  mftde  into  a  third  section,  can  make  no  difference  in 
the  constmction  of  the  statute ;  for  in  the  constru.ctipn 
of  a  statute  the  question  whether  a  proviso  in  the.  whole 
or  in  part  rdates  to^  and  qualifies,  restrains,  or  operates 
upon  the  immediately  preceding  provisions  only  of  the 
statute,  or  whether  it  must  be  taken  to  extend  in  the 
whole  or  in  part  to  all  the  preceding  matters  contained 
in  the  statute,  must  depend,  I  think,  upon  its  words 
and  in^rt,  and  not  upon  the  divisions  into  sections 
that  may  be  made,  for  convenience  of  reference  in  the 
printed  copies  of  the  statute.  The  same  constructioi^ 
must  prevail,  I  apprehend,  in  this  case,  as  if  the  proviso, 
which  has  been  printed  as  if  incorporated  in  the  second 
section,  had  been,  as  I  think  it  might  with  as  much  or 
more  propriety  have  been,  separated  therefrom  and  made 
into  a  difierent  section. 

The  proviso  in  question  is  as  follows :  ^'  Provided 
always,  that  no  indenture  shall  be  allowed  by  any  jus-" 
tice  of  the  peace  for  the  county  into  which  such  child  shaU 
be  bound,  who  shall  be  engaged  in  the  same  business, 
employment,  or  manufacture,  in  which  the  person  to 
whom  such  child  shall  be  bound  is  engaged."  This 
part  of  the  proviso,  I  think,  is  confined  to  an  allowance 
by  a  magistrate  of  the  second  county,  and  to  cases  where 
there  is  a  binding  from  one  county  into  another,  and 
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1824.       the  expression  appears  to  me  to  be  most  correct  and 

_.    J.  apt  to  mark  it  to  be  the  intent  of  the  legislature  that 

agahui        the  Construction  should  here  be  so  confined ;  the  ex- 

ants  of        pression,    ^^  the  county  into  which  such  child  shall  be 
Njcwamc*upox- 

TasvT.  bound,^  appearing  to  me  to  imply  another  county  out  of 
which  he  is  bound.  The  same  proviso  then  immedi- 
ately further  proceeds  thus :  '^  and  notice  shall  be  given 
to  the  overseers  of  the  poor  of  the  parish  or  place  in 
which  such  child  shall  be  intended  to  serve  an  apprentice- 
ship, before  any  justice  of  the  peace  Jbr  the  county  or 
district  within  which  such  parish  or  place  shall  be,  shall 
allow  such  indenture,  and  such  notice  shall  be  proved 
before  such  justice  shall  sign  such  indenture,  unless  one 
of  such  overseers  shall  attend  such  -justice  and  admit 
such  notice."  Here  the  expression  "  justice  of  the 
peace  for  the  county  into  which  such  child  sliall  be 
bound,"  which  immediately  before,  as  I  conceive,  con- 
fined the  first  part  of  the  proviso  to  a  binding  into  a  dif- 
ferent county,  is  changed  into  expressions,  both  as  to 
overseers  and  justices,  which  let  in  both  descriptions  of 
bindings,  in  requiring  notice  to  be  given,  not  to  the  over- 
seers of  **  the  parish  or  place  in  the  county  into  which 
such  child  shall  be  bound,"  but  ^'  to  the  overseers  of 
the  poor  of  the  parish  or  place  in  which  such  child 
shall  be  intended  to  serve  an  apprenticeship,  before  any 
justice  of  the  peace  for  the  county  or  district  within 
which  such  parish  or  place"  (that  is,  the  parish  or  place 
in  which  he  is  intended  to  serve,  whether  it  be  in  the 
same  or  a  different  county,)  <^  shall  be,  shall  allow  such 
indenture."  The  legislature,  as  it  intends,  as  I  think, 
to  restrain  the  first  part  of  the  pi'oviso  to  cases  of  bind- 
ings into  a  different  county,  adopts  the  correct  expression 

for 
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for  that  very  purpose ;  and  again,  where  it  has  not,  as  I  1824* 

think,  such  intent  of  restraint,  it  abandons  that  restrain-  «.    j, 

ing  expression  which  it  had  just  adopted,  and  uses  the  --J^fTJjL 

more  enlarged  expression,  which  here  will  embrace  the  anta  of 

NiWAii«-irKW- 

whole  object  and  subject  matter  of  the  l^slature  s  care 

and  regulations,  namely,  parish  apprentices  and  parish 

bindings  in  general,  and  not  merely  parish  apprentices 

bound  into  a  different  county.  ,  These  circumstances 

shew  that  the  legislature  in  this  very  part  of  the  statute, 

where  it  plainly,  as  I  think,  intends  restraint,  uses  a 

cam»pondii>g   restraining  expression,  when  such  re: 

Straining  expression  is  either  necessary  or  useful  for  that 

purpose^  and  it  recurs  again  to  the  more  enlarged  one, 

when  the  expression  can,  according  to  the  legislature's 

intent,  be  more  extensively  applied.    This  proviso  in 

sect.  2.  is  immediately  followed  by  the  proviso,  printed 

as  sect  S.    ^  Provided  always  and  it  is  hereby  dedared^ 

that  the  allowance  of  two  justices  of  the  peace  for  die 

county  within  to&fcA  the  place  in  which  such  chUd  shall  be 

intended  to  teree  an  apprenticeship  shall  be  situated^  shall 

be  valid  and  effectual,  although  such  place  may  be  situ^ 

ated  in  a  town  or  liberty  within  which  any  other  justices 

of  the  peace  may  in  other  rerpects  have  an  exclusive 

jurisdiction.''  lliis  section,  it  is  not  only  admitted,  (but 

which,  in  order  to  gain  a  settiement  in  Newarknipan' 

Trentj  «must  be  contended  and  established,}  does  extend 

to  and  embrace  parish  apprentices  in  general  and  parish 

bindings,  whether  into  a  different  county  or  not,  and 

yet  the  expression  in  this  section  is  the  same  as  those  in 

^pestion  which   are  contained   in  the  proviso  in  the 

second  section.     For  unless  this  third  section  extends  to 

parish  apprentices  bound  to  serve  in  a  parbh  in  the 

same 
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1824.  mme  countyy  die  want  of  an  aUowanoe  of  the  indenture 
.^^  _  by  two  justice  of  the  exduaive  to?m  or  liberty  of  NeuH 
ti^  ark-mai^Tren^  would  be  fiital  to  the  daim  of  the  ap- 
salt  of  prentioe'a  settlement  being  established  there.  And  if 
*  this  section  does  so  eactend,  then^  I  ask,  upon  what 
principle  of  construction  is  it  that  ^  different  interpret- 
ation is  to  be  giyen  to  the  same  expression  in  the  proviso 
in  the  second  section  from  that  which  is  to  be  given  to 
it  in  the  third  section  ?  And^  if  the  same  interpretation 
be  to  be  given  to  both,  then  no  settlement  is  gained  in 
NetMork  whether  that  interpretation  be  according  to  the 
restrained  or  according  to  the  extoided  o(»stnK^ion. 
In  eiljber  case  the  indenture  is  ine&ctu4  for  that  piu*'* 
pose;  in  the  form^  case  for  want  of  an  allowance  of 
the  indenture  by  two  magistrates  of  NetK)mrkf  and  in  the 
latter  case  for  want*  of  notice  to  the  overseers  of  the 
palish  oiNewtrL  The  expressiont  ^^  such  child,"  in 
the  proviso  in  the  seocmd  section,  indudess  I  think, 
parish  apprentices  in  general,  and  is  not  confined  to 
^'  parish  apprentices  bound  into  a  different  county." 
•And  the  relative  expresaiiCNis,  ^^  such  parish  or  places" 
and  ^<  sqch  indenture,"  and  ^  such  justice"  in  that  sec- 
tion, and  <<  such  plai^"  in  the  third  section,  must,  I 
think,  be  tak^  to  mean  (according  to  their  grammatical 
Gimstruction  witii  reference  to  the  context)  the  parish  or 
place  in  which  the  child  is  intended  to  serve,  and  the 
indenture  by  whidi  he  is  so  bound,  whether  it  be  into 
a  parish  in  the  same  or  a  different  county.  Thb,  I 
tliink,  will  more  distinctly  appear  by  having,  in  the  con- 
struction of  the  first  expression  <^  such  child,"  regard  to 
the  first  section  as  well  as  to  the  second  section,  and  by 
considering  Ihat  a  diffisrent  and  more  restrained  con- 
struction 
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strocdon  cannot  be  given  to  the  expressions  in  the       1824. 
BceoiBd  section,  without  getting  into  this  dilemmat  other 
of  giving  a  diflerent  interpretation  to  the  like  ezprcst 


TlieKnrc 


The  Inhabit- 

sions  in  the  proviso  in  the  third  section,  or  else,  by  nar-        aati  oT 
leir  construction,  of  invalidating  the  apprentice's       Tinnr. 


settlement  in  the  parish  of  Neaoarkj  by  reason  that  a 
Imiding  into  a  parish  in  the  same  county  would  not  in 
thai  ease  come  within  the  third  section. 

In  the  present  case^  the  overseers  of  die  poor  of  the 

paorish  of  Newark  are  the  overseers  of  the  poor  of  the 

pansb  within  which  the  child  was  intended  to  serve  the 

apprenticeship;  and,  therefore,  vrithin  the  descripticm 

(rftke  perscms  entitled  to  notice^  or  {htoo^  or  admission 

thereof  within  the  words  of  this  proviso,  though  theit 

parish  is  within  the  same  county  with  the  binding  parish. 

No  soch  notice,  or  proof,  or  admission  thereof  has  been 

g^en  or  made.    As  they  are  within  the  wn-ds  of  the 

proviso,  tliey  must,  I  think,  be  construed  to  be  within 

its  operation,  inore  especially  as  such  notice  mi^t  be 

of  importance  to  the  protection  both  of  die  apprentice 

and  of  themselves,  unless  a  difierent  intent  can  clearly 

be  collected  from  the  context,  or  from  the  so^  and 

objects  of  die  statute.     No  such  different  intent  can,  as 

it  appears  to  me,  be  so  collected;  but  ia  my  opinion,  an 

inference  to  the  contrary  of  such  a  different  intent  is  to 

be  drawn,  die  intent  being,  as  far  as  I  can  collect  it, 

that  notice  ^ould  be  given  to  the  overseers  of  the  parish 

in  which  it  b  intended  die  child  should  serve,  in  all 

esses,  whether  the  binding  be  into  the  same  or  into  a 

diSerent  county. 

I  have  considered  this  case  in  a  great  measure  wtthoint 
i^^aid  to  the  circumstance  of  the  binding  being  into  a 

different 
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1924*       diflSsrent  exclusive  jurisdicdoDy  treadng  it  only  as  a 

JT"^       binding  into  the  same  county,  and  as  if  the  third  section 

oigmtt       had  the  efiect  of  rendering  that  circumstance  of  another 

Hie  Inhabit  ^ 

•«ti  of  .  local  exclusive  jurisdiction  immaterial,  though  it  may  be 
7mm^  questioned  whether  the  third  section  by  its  making  a 
biziding  by  the  county  magistrates  valid,  so  as  to  dis« 
pense  with  the  allowance  of  the  local  magistrates,  would 
have  the  effect  also  of  dispensing  with  notice  to  the 
overseers  in  sudi  a  case  if  such  notice  would  otherwise 
be  requisite.  But  in  the  view  I  have  taken  of  the  case, 
it  has  become  unnecessary  for  me  to  consider  that  point 
'  For  jthe  above  reasons,  I  think  that  a  settlement  in 
this  case  has  not  been  gained  in  the  parish  of  Newark 
upon  Trent. 

*        ■ 

Baylet  J.  I  agree  in  opinion  with  my  two  learned 
Brothers.  It  is  unnecessary  for  me  to  discuss  the 
question  at  any  length  after' the  judgments  delivered  by 
diem*  Hie  first  section  of  the  statute  applies  generally 
to  all  cases,  and  directs  the  duties  the  justices  are  in  all 
cases  to  perform.  It  imposes  no  qualification  as  to  the 
justices,  and  contains  no  restrictions  except  as  to  the 
distance  of  the  master's  residence  or  business.  The 
second  section  introduces  two  provisions,  one  to  exclude 
justices  who  may  be  interested,  the  other  to  require  a 
notice  to  the  overseers  of  the  parish  in  which  the  service 
is  to  be,  but  whether  these  provisions,  or  either  of  them, 
are  general,  applicable  to  all  cases,  or  confined  to  par- 
ticular cases  contemplated  by  the  earlier  part  of  the 
section,  admits  of  doubt.  The  nature  of  the  provisions 
.has  a  tendency  to  shew  that  they  are  general,  their 
position  in  the  act  the  contrary.    But  whether  they  are 

general 
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general  :ir  not,  if  this  case  is  within  the  earlier  part  of  \^^^ 
the  second  section,  and  not  taken  out  of  it  by  the  third  xbTKnia 
section,  they  apply  to  this  case.  The  earlier  part  of  the  >n^^^^^ 
second  section  contemplates  two  cases,  first,  where  tiie  anttof 
master's  residence  or  business  is  in  a  different  cautify  or  Tukt. 
jurisdiction  from  that  of  tiie  binding  parish ;  and, 
secondly,  otiier  cases  where  the  justices  for  the  district 
or  place  in  which  die  binding  parish  is,  shall  not  have 
jurisdiction;  and  in  either  of  those  cases  it  provides, 
that  the  indenture  shall  be  allowed  as  wdl  by  two 
justices  for  the  counfy  or  district  in  which  the  binding 
parish  iS)  as  by  two  justices  erf*  the  cocmfy  or  du/nc/  witiiin 
whidi  sudi  child  shall  be  intended  to  senre.  The  bind- 
ing parish  here  is  in  the  county  of  Nottingham ;  the  parish 
in  which  the  service  is  to  be  in  the  town  of  Newarkj 
where  the  county  magbtrates  have  no  jurisdiction.  The 
master^s  business,  therefore,  is  in  a  difierent  jurisdiction 
from  that  of  the  binding  parish,  so  as  to  bring  this  case 
in  words  within  the  first  class  of  cases  mentioned  in  the 
second  section,  and  the  justices  of  the  place  in  which 
the  lunding  parish  is,  have  not  jurisdiction,  so  as  to 
bring  it  also  in  words  within  the  second  class  of  cases  in 
the  second  section.  And  there  is  nothing,  as  far  as  I 
can  judlge,  in  principle  or  in  the  otiier  provisions  of  this 
act  to  exclude  it.  The  provisions  to  exclude  interested 
magistrates,  and  to  obtain  tiie  information  which  the 
overseers  may  be  enabled  to  give,  are  calculated  to  pro- 
mote the  object  of  the  act  to  secure  proper,  disin- 
terested, and  unexceptionable  bindings,  and  to  place 
magistrates  in  the  placfe  of  the  parent,  and  to  put  them 
in  possession  of  whatever  knowledge  may  be  desirable 
to  inflnaice  tiieir  discretion ;  and  the  greater  tiie  number 

of 
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1834.       of  cases  to  which  these  provisions  are  extended5  the 
more  the  object  of  the  act  will  be  advanced.     Is  there 

The  KtvQ  .   . 

against       any  thing  then,  upon  principle,  which  should  exclude 

^Hio  InhilHt- 

•nti  of  diis  case  from  the  protection  of  the  second  section,  or 
Tebmt.  '  ^1^  there  any  words  in  that  clause  which  shew  with 
such  certainty  as  to  fiimish  a  ground  for  judicial  de- 
dsions,  it  was  not  intended  to  include  it?  As  the  object 
of  the  whole  act  is  to  give  protection  to  the  helpless, 
and  to  introduce  guards  to  prevent  abuse,  such  a  con- 
struction should,  upon  principle,  be  given  to  the  act  as 
will  extend  that  protection  to  every  object  to  which  the 
words  would  extend  it,  and  to  introduce  those  guards 
as  extensively  as  the  words  will  allow,  and  the  exclusion 
of  interested  judges ;  and  the  chance  of  obtaining  useful 
information  should  be  applied  to  every  case  to  which 
the  words  of  the  provision  will  Warrant  its  application. 
Are  there  any  words  then  in  this  clause  which  will 
justify  us  in  saying,  it  was  not  intended  to  include  this 
case  ?  The  only  ground  upon  which,  as  it  seems  to  m^ 
any  question  con  be  raised  upon  this  point,  is  this :  the 
variation  of  phrase  with  regard  to  the  justices :  section  1 ., 
speaking  of  justices  of  peace  for  the  *^  county,  riding, 
division,  or  place;''  and  section  2.,  in  one  instance,  of  jus- 
tices of  the  **  district  or  place,"  in  others,  of  the  justices 
of  the  '^  county  or  district,"  and  in  one,  of  justices  of  the 
^* county"  only;  but  whether  this  %*ariation  is  intentional 
or  accidental  I  cannot  discover,  and  the  language  appears 
to  me  to  be  too  loose  to  be  a  foundation  upon  which  a 
court  of  justice  can  act.  I  therefore  conclude,  that  this 
case  will  fall  within  the  second  section,  unless  it  is  taken 
out  of  it  by  the  third  section.  That  section  provides, 
that  an  allowance  of  two  justices  for  the  ^^county,"  drop- 

9  ,  ping 
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1824.  Abbott  C.  J.     I  have^the  misfortane  to  differ  from 

The  Kivo  ™y  learned  Brothers  on  the  present  occasion ;  and  not- 
llielahiibiu  ^*^8tanding  my  great  and  unfeigned  reverence  for  their 
ants  of  opinions,  I  still  think  that  a  settlement  was  grained  in 
Tnin*  Newark  under  the  circumstances  of  this  case.  It  is  not 
necessary  to  repeat  the  &cts.  The  case  arises  upon  tlie 
statute  56  G.  S.  c.  IS9.  It  is  enacted  by  the  fifth  section 
of  that  statute,  that  no  settlement  shall  be  gained  by  the 
apprentice  unless  such  order  shall  be  made  and  such 
allowances  of  the  indenture  signed  as  are  directed  by  the 
statute*.  As  to  some  of  the  'directions,  the  statute  is 
introductive  of  a  new  law :  and  as  a  non-compliance 
with  its  directions  will  prevent  the  gaining  of  a  settle- 
ment, I  apprehend  tliat,  according  to  general  principles, 
the  construction  of  the  statute  must  not  be  carried  be- 
yond the  plain  and  obvious  meaning  of  the  language  of 
the  directions,  upon  any  supposition  that  a  case,  not 
within  such  meaning,  may  be  within  the  mischief  in- 
tended to  be  remedied,  or  within  the  reason  upon  which 
the  direction  may  be  supposed  to  have  been  enacted. 
Those  directions  may,  in  my  opinion,  properly  be  cour 
sidered  as  divided  into  two  classes ;  those  of  the  first 
class  applying  to  every  case  of  the  binding  of  a  parish 
apprentice ;  and  those  of  the  second  class  confined  to 
certain  particular  bindings,  with  reference  to  the  local 
authority  of  the  justices  of  the  peace.  I  consider  all  the 
directions  of  the  first  class  to  be  placea  together  in 
order,  and  printed  as  the  first  section  of  the  statute ; 
aud  those  of  the  second  class  to  be  in  like  manner  placed 
together  in  order,  and  printed  as  the  second  section  of 
the  statute.  And  I  consider  the  third  section  as  ex- 
planatory only  of  the  jurisdiction  of  the  justices. 

21  The 
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The  diredioiui  of  the  first  clas0  are  tbree-fold ;  firstt       1824, 
Ae  daty  of  tb^  justice!  to  enquire  into  the  particulars  of 
distance  and  other  matters  wherein  the  interest  of  the       ogam$t 

Tbo  Inhabii:- 

apprendoe  ia  concerned;  secondly,  if  the  justices  upon       aniior 
coquiiy  approve  of  the  binding  proposed  by  the  parish       Tint, 
offioer^f  (o  make  an  oitler  autfaoiising  the  officers  to 
bbd  the  apprentice  aa  proposed :  this  order  is»  by  the 
statote^  made  the  warftmt  to  the  officers  for  the  binding, 

• 

and  it  must  be  referred  to  in  the  indenture  by  its  date 

and  the  names  of  the  justices ;  thirdly,  the  signature  of 

the  aUowaooe  of  the  indenture  by  the  justices  after  the 

Older  madfl^  and  before  the  execution  of  the  indenture 

by  any  of  the  other  parties  thereto.    These  directions 

9ppfy  to  every  case  of  every  binding,  without  regard  to 

the  jmrisdictioa  within  which  the  master^l  parish  may 

be  situate ;  and  they  are  followed  by  a  proviso  applicable 

to  tfaemt  not  containing  any  general  reguladon  as  to  the 

binding  of  an  epprentice  to  be  employed  in  another 

comity ;  bot  prohibiting  a  binding  for  employment  in 

another  co«uity  at  a  greater  distance  than  (ofiy  miles 

from  tne  pariah  to  which  the  i^prentice  belongs,  unless 

soch  parish  be  more  than  forty  miles  from  London,'  in 

whidi  latter  -case  the  justices,  on  a  binding  to  a  distance 

eKceeding  forty  miles,  are  to  make  a  special  Order 

spacifying  the  grounds  on  which  they  think  fit  to  allow 

a  binding  to  die  greater  distance.    Thus  fiir,  all  the 

enactments  regard  only  the  justices  of  the  county  to 

aUch  the  apprentice  bdongs ;  and  whether  we  attend  to 

the  comprising  of  the  whole  in  one  numbered  section, 

or  dittegard  that  circumstance  and  attend  only  to  the 

Older  and  dbposition  of  the  sentences,  which  is  the  more 

<orract  mode  of  reading  an  act  of  parliament,  the  effect 

wiU  be  the  same. 

Voi^  III.  G  I  come 
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)824*.      ^     I  come  now  to  the  second  class,  which,  as  before 

rpjjj^.^     observed,  I  consider  to  be  placed  together  and  printed 

«^'fl/n.t/        jjg  ^i^Q  second  section  of  the  act.     By  this  section  it  is 

The  Inhabit-  "^ 

Mits  of  further  enacted,  "  that  in  all  cases  where  the  residence 
TutNT.  or  establishment  of  business  of  the  person  to  whom  any 
child  shall  be  bound,  shall  be  within  a  different  county 
or  jurisdiction  of  the  peace  from  that  within  which  the 
place  by  the  officers  whereof  such  child  shall  be  bound, 
shall  be  situate;  and  in  all  other  cases,  where  the 
justices  of  the  peace  for  the  district  or  place  within  which 
the  place,  by  the  officers  whereof  such  child  shall  be 
bound,  shall  be  situate,  and  who  shall  sign  the  allowance 
of  the  indenture  by  which  such  child  shall  be* bound, 
shall  not  have  jurisdiction,  every  indenture  by  which 
such  child  shall  be  bound,  at  any  time  after  the  said 
first  day  of  October^  shall  be  allowed  as  well  by  two 
justices  of  the  peace  for  the  county  or  district  within 
which  the  place,  by  the  officers  of  which  such  child  shall 
be  bound,  shall  be  situate,  as:  by  two  justices  of  the 
peace  for  the  county  or  district  within  which  the  place 
shall  be  situate  wherein  such  child  shall  be  intended  to 
serve.''  This  is  an  enactment,  the  sentence  that  im* 
mediately  follows  begins  with  the.  word  '^provided,''  a 
word  properly  applicable  to  qualify  some  antecedent 
matter.  I  think  the  enactment  plainly  requires  a  two^ 
fold  allowance,  and  by  two  distinct  authorities.  The 
words,  *^  who  shall  sign  the  allowance  of  the  indenture 
by  which  such  child  shall  be  bound,"  considering  the 
place  in  which  they  are  here  introduced,  convince  my 
mind  that  the  things  required  by  this  enactment  are  to 
be  done  after  the  allowance  required,  in  the  first  instance, 
for  the  binding,  and  by  different  persons.  The  enact- 
ment applies  to  the  binding  into  a  ^^  different  county  or 
■  jurisdiction 


Ik 
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jurisdiction  of  the  peace ;"  it  seems  to  have  been  thought,        1824. 
that  if  those  words  had  stood  alone,  a  doubt  miirht  be       •—— 

®  ri:o  KiKo 

raised  whether  the  word  "jurisdiction"  would  apply  to        affainsi 

1  to  11.-  Thelnhabit- 

a  town  or  place,  parcel  of  a  county,  but  whose  justices  ante  of 
have  a  jurisdiction,  excluding  the  authority  of  the  ^"^Tm^kkt^  " 
justice  of  the  county  wherein  it  is  situate ;  and  to  pre- 
vent this,  there  is  mention,  as  it  were,  of  another  class  of 
cases,  viz*  those  wherein  the  justices  who  shall  sign  the 
allowance  shall  not  have  jurisdiction.  It  is  to  be  ob- 
served, that  bindings  under  this  act  are  not  of  that  class 
which  is  compulsory  upon  the  master,  so  that,  as  far  as 
regards  him  and  his  place  of  residence,  the  allowance  of 
the  binding  in  the  first  instance  by  the  justices  is  not 
properiy  the  exercise  of  a  local  authority.  By  this 
enactment,  if  it  be  not  afterwards  controlled,  a  two-fold 
allowance  will  be  requisite  whensoever  the  master's 
parish  and  the  parish  of  the  apprentice  happen  to  be 
under  the  general  jurisdiction  of  difierent  justices ;  and 
the  second  allowance  must  be  by  the  justices  of  the  local 
district  within .  which  the  master's  parish  is  situate, 
whether  that  parish  be  in  the  same  county  as  the  parish 
of  the  apprentice,  or  in  a  different  county:  if  the  two 
parishes  happen  to  be  in  the  same  county,  and  the  parish 
of  the  apprentice  is  in  a  local  district,  and  that  of  the 
master  in  the  county  at  large,  the  second  allowance  must 
be  by  the  justices  of  the  county.  It  is  clear,  however, 
that  some  qualification  is  introduced  as  to  this  matter 
bjr  the  third  section;  but  before  I  notice  that  more 
particularly,  it  is  fit  to  advert  again  to  the  second  section. 
The  part  of  that  section  following  the  enactment  before 
detailed,  begins,  as  I  have  observed,  with  the  word 
^'  provided."  It  runs  thus,  "  Provided  always  that  no 
indenture  shall  be  allowed  by  any  justice  of  the  peace 

G  2  for 
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1824.       for  the  county  into  which  such  child  shall  te  bound; 
who  shall  be  engaged  in  the^same  business,  employment, 

The  Knro  .         i  .  *       . 

agMna  or  manufacture,  m  which  the  person  to  whom  such 
■nti  of  '  child  shall  be  bound,  shall  be  employed."  This  pro- 
TmNT.  '  v^  appears  to  me  to  relate  only  to  those  cases  which 
form  the  subject  of  the  enactment  immediately  preceding, 
as  well  by  reason  of  its  position  in  the  statute,  as  of  the 
expression,  *^  into  which  such  child  shall  be  bound," 
which  I  consider  to  denote  plainly  a  county  different 
from  that  to  which  the  child  belongs,  and  in  which  the 
binding  by  the  discretion  of  the  justices  is  made«  The 
following  words  are  introduced  by  the  conjunction 
**  and,"  which  ia  properly  applicable  to  connect  them 
with  the  preceding  words,  and  so  connecting  to  confine 
them  to  the  cases  mentioned  immediately  before:  the 
following  words  are,  ^*  And  notice  shall  be  giyen  to  the 
overseers  of  the  poor  of  the  parish  or  place  in  which 
such  child  shaU  be  intended  to  serve  an  apprendceship, 
before  any  justice  of  the  peace  for  the  county  or  district 
within  which  such  parish  or  place  shall  be,  shall  allow 
such  indenture ;  and  such  notice  shall  be  proved  before 
such  justice  shall  s^  such  indenture,  unless  one  of  such 
overseers  shall  attend  such  justice  and  admit  such  notice.'' 
If  the  act  had  nothing  further  on  the  subject  ct  the 
jurisdiction  of  justices,  I  cannot  satisfy  my  mind  that  it 
would  have  been  ever  thought  that  the  whole  matter  of 
this  second  section  of  the  act  was  not  confined  to  those 
cases  in  which  an  allowance  of  die  indenture  by  justices 
of  two  distinct  jurisdictions  was  required*  And  it  seems 
to  me,  that  the  doubt  has  arisen  from  the  matter  con- 
tained in  the  third  section  of  the  act.  This  section  be- 
gins also  with  the  word  <'  provided,"  and  it  appears  to 
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me  a  ocmtinuation  of  the  second  section,  and  a  further  182'li« 

qualification  of  those  cases  and  those  alone,  which  form  •j^^TxT 

the  first  part  of  the  section,  viz.  the  cases  of  different  _  «^tiuf 

«                                        '  The  Inhabtt- 


jurisdictioos  of  justices.     It  is  in  these  words,  ^^  Pro*        ante  of 

NiwAaK-uffOtf- 

vided  always,  aind  it  b  hereby  declared,  that  the  allow-  Jasin. 
anoe  of  two  justices  of  the  peace  for  the  county  within 
wfaidi  the  place  in  wkM  such  child  shall  be  intended 
to  serre  an  apprenticeship  shall  be  situate,  shall  be  valid 
and  effectual,  although  such  place  may  be  situate  in  a 
town  or  liberty  within  which  any  other  justices  of  the 
peace  may,  in  other  respects,  have  an  exclusive  juris- 
diction.'* I  consider  this  section  to  give  the  jurisdiction 
to  the  amnty  justices,  whether  the  town  or  liberty  be 
widiin  the  ooonty  to  which  the  master  alone  bel<»igs» 
or  the  oounQr  to  whidi  both  the  master  and  the  ap- 
prenttoe  beloog^  but  to  give  it  only  as  it  regards  the 
niaslet^B  paridi ;  so  that  if  a  child  bdonging  to  a  town 
or  liberty  is  tp  be  bound  to  a  master  residing  out  o(  die 
town  or  liberty,  the  inquiry  in  the  first  instance  as  to 
die  fitness  of  the  proposed  master  and  the  order  for  the 
binding,  and  the  first  allowance  of  the  indenture,  must 
be  by  the  justices  of  the  town  or  liberty :  and  applying 
this  ttection  to  the  case  now  before  the  Court,  I  think 
the  qfoestion  is  the  same  as  it  would  be  if  the  town  of 
Kewart  had  no  local  justices.  And  then  the  question 
will  be,  whedier  upon  a  binding  to  a  master  residing  in 
the  conn^  to  which  the  child  belongs,  notice  of  the 
binding  must  be  given  to  the  overseers  of  the  master's 


I  have  already  observed  upon  the  order  in  which  this 
clause  requiring  notice  stands  in  the  act,  and  its  con- 
nection by  the  copulative  "  and''  with  the  sentence 
next  befinre  it,  and  have  said,  that  I  consider  that  sen^ 
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1 824.        tence,  also,  as  relating  only  to  the  justices  of  what  I  may 
•■""■^       call  the  second  jurisdiction.     If  it  had  been  intended 

Tlic  Kino  /.  i  . 

af:nifist  that  notice  should  be  given  to  the  overseers  of  the  master  s 
ants  of  parish  in  all  cases,  I  cannot  forbear  thinking,  that  this 
Trbkt.  '  would  have  been  effected  by  some  distinct  enactment, 
and  not  by  words  immediately  following  and  connected 
in  language  with  an  enactment  regarding  certain  cases 
only.  I  cannot  say  that  I  have  found  any  reason  for 
thus  expressly  requiring  the  notice  to  the  parish  officers, 
where  the  binding  is  into  another  county,  which  may 
not  be  urged  with  almost  equal  force  to  a  binding  in 
th6  same  county.  But  it  is  to  be  observed,  that  the  le* 
gislature  has,  in  the  first  section,  expressly  directed  the 
justices  of  the  apprentice's  county  to  enquire  into  the 
fitness  of  the  proposed  master  and  the  distance  of  his 
residence ;  and  I  presume  it  was  thought,  that  where 
the  discharge  of  this  prescribed  duty  should  appear  to 
the  justices  to  require  a  notice  to  the  officers  of  the 
master's  parish,  they  would  require  such  notice  to  be 
given,  whereas  no  special  duty  is  imposed  by  the  act  on  the 
justices  of  the  master's  county ;  and,  as  I  construe  the  act, 
there  is  a  special  qualification  respecting  those  justices  in 
regard  to  their  business  or  manufacture ;  and  the  notice 
may  therefore  have  been  required  in  this  case,  as  well  for 
the  purpose  of  supplying  the  place  of  that  enquiry  which 
is  enjoined  in  the  other,  as  for  security  against  the  allow- 
ance, of  the  indenture  by  any  justice  of  the  same  business 
as  the  master.  I  tliink,  also,  that  if  such  an  intention 
had  been  entertained  by  the  legislature,  the  sentence  re- 
quiring notice  would  have  contained  some  words  denot- 
ing that  the  notice  was  to  be  given,  whedier  the  master's 
parish  was  in  the  same  county  as  the  apprentice's,  or  in 
a  different  county  ;  and  if  the  master's  parLJi  was  in  the 

same 
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county,  then  that  the  notice  should  be  given  be-        1824; 
fore  making  the  order  for .  the  binding,  which  is  the 
important  act,  and  not  merely  before  the  allowance  of       agaiAU 

.  .    .        .  ,  The  InkabU. 

the  mqaiture,  which  is  only  a  ministerial  act,  as  it  re-  ants  of 
spects  the  justices  who  have  made  the  order ;  for  I  think  TaiNr. 
it  cannot  have  been  intended  that  the  same  justices 
should  make  an  enquiry  and  then  an  order  for  the  bind- 
ings and  afterwards  give  an  opportunity  for  the  officers 
of  another  parish  to  attend  before  them,  who  might  in- 
duce them  to  rescind  their  order.  If  notice  to  such 
oflb^ers  and  proof  thereof  were  to  be  required,  I  think 
they  ought  to  be  required  in  the  first  instance,  and  be- 
fore making  the  order.  If  the  notice  is  confined  to  the 
allowanoe  of  the  indenture  by  the  justices  of  another 
county,  it  is  required  before  any  act  is  to  be  done  by 
them.  The  notice  is  certainly  required  only  with  re- 
fierence  to  an  allowance  of  the  indenture  by  the  justices 
of  the  master's  county.  If  it  is  required  where  that 
county  happens  to  be  the  same  as  the  county  of  the  ap- 
prentice,  then,  as  I  have  before  observed,  it  will  be  re- 
quired before  an  allowance  by  the  binding  jastices  in 
some  cases  and  not  in  others,  and  this  will  not  be  dis- 
tinctly shewn  by  the  statute ;  whereas,  according  to  my 
construction  of  the  statute,  the  several  matters  required 
of  the  justices  of  the  two  distinct  jurisdictions  will  be 
detailed  in  a  plain  and  intelligible  order,  without  any 
confusion  of  arrangement  or  perplexity  of  language. 
For  these  reasons,  I  am  of  opinion  that  the  notice  is 
not  required  where  the  apprentice  and  his  master  re- 
aide  in  the  same  county.  The  statute  upon  which  the 
qnestion  has  arisen  is  certainly  not  free  from  ambiguity. 
I  have  already  noticed,  that  if  its  requisitions  are  not 
complied  with,   a  settlement  cannot  be  gained,  under 

G  4-  circuni« 
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1B24.       eircumstanoes  in  which  it  might  have  been  gained  befiiro 

.      the  passing  of  the  act;    and  I  have  thought  myself 

aganut        bound  to  decide  upon  that  which  I  deem  to  be  the  tme 

Th«  Inhibii-  . 

ants  of  sense  and  meaning  of  the  words  of  the  statate»  regard 
Tmvv.  being  had  to  the  order  and  arrangement  of  its  matter ; 
and  I  have  the  satisfaction  of  knowing,  that  if  my  con-» 
'  struction  be  erroneous,  the  error  is  of  no  practical  im- 
portance, because  the  opinion  of  my  learned*  Brothers 
must  prevail,  and  the  rule  for  quashing  the  order  of 
sessions  must  be  made  abs(4ute« 

Order  of  sessions  quashed* 


WiLsoK  against  Abbott. 

A.leigpntt'  A  SSUMPSIT  for  use  and  occupation.    Flea,  non* 

ments  in  his  -^^  ,  .,  .!»/•  ^t*        ^-r  « 

dwelling-house  assumpsit.     At  the  tnal  before  Abbott  C.  J*,  at  tb 

rent  payable  London  Sittings  after  last  term,  it  appeared  upon  the  g 

j9?tooTpo8-  amination  of  the  plaintiiF's  witnesses,  that  the  plainti 

^i^MiLi  ^^  Michaelmas  1822,  let  apartments  in  his  dweUir 

1822,  and  at  house  to  the  defendant,  at  the  rent  of  45/.  payable  h 

paid  half  a  yearly.     The  defendant  took  possession  at  Michael 

year's  rent.    In  .  i    t     »/< 

Juneorthtkt  1822,  and  at  Lady^dcy  1823  paid  half  a  year's  i 

tbeapartments  On  the  28d  June  1823  the  defendant  left  the  apartn 

any  noti«?^to^  without  giving  any  notice  to  quit,  and  tendered  f 

^i^\  1 823^  landlord  one  quarter's  rent  to  the  then  Midsummer 

ho  paid  half  a  ^^^  refiiscd  bv  the  plaintiff,  and  when  Michadma 

^earsrent.  •^ 

At  Lady-day  arrived  he  demanded  half  a  year's  rent,  which  i 

1824,  A.  de-  ^  ^ 

mandcd  an-  fendant  paid.   At  Lady-day  1824  the  plaintiff  de? 

year's  rent,  another  half  year's  rent,  which  the  defendant 

which  B»  re- 
fused to  pay :  Held,  that  from  these  facts  the  kw  woakl  not  imply  a  taking 
to  year. 


AuotT* 
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to  pgy,  opon  which  the  present  action  was  brought.  The        1 824. 

plaintiff  gttve  no  evidence  of  what  passed  at  the  tinu^  ^ 

of  taking  the  apartments^  so  as  to  shew  whether  there       «ir"^ 

was  a  taking  irom  year  to  year^  or  only  for  one  year* 

Upon  this  the  Lord  Chief  Justice  heldy  that  a  taking 

fixxn  year  to  year  could  not  be  inferred  from  the  ftcts 

proved.     If  the  defendant  had  continued  in  po^ession 

after  the  commencement  of  a  second  year,  that  might 

have  been  evidence  of  a  yearly  taking,  but  not  having 

done  so  he  was  not  liable  for  reiit  during  the  second 

year.    The  plaintiff  was  nonsuited. 

Ckiity  now  moved  for  a  new  trial.  A  contract  for  a 
tenanqr  fitmi  year  to  year  ought  to  have  been  implied 
from  the  fiicts  proved  in  this  case^  for  it  was  holden  as 
long  ago  as  the  reign  of  Henry  VIII.  that  a  general  oe« 
cupbtion  should  be  cdnsidered  to  be  an  occupation  froni 
year  to  year ;  and  that  a  persoii  so  holding  should  not  be 
ejected  from  his  lands  without  half  a  yearns  notice  from 
his  landlord  to  relinquish  the  possession.  Here  the 
plaintiff  proved  a  general  occupation  of  the  premises  by 
the  defendant  at  a  yearly  rent  It  lay  on  the  latter, 
therefore,  to  rebut  the  presumption  arising  from  such  a 
state  of  things^  by  shewing  a  specific  contract  creating 
less  than  a  yearly  tenancy.  The  landlord  could  not 
have  maintained  any  gectment  against  tiie  tenant,  with- 
out having  given  a  notice  to  quit,  and  if  that  be  so  die 
tenatit  ought  not  to  be  at  liberty  to  determine  the 
tenancy  without  a  similar  notice.  Adams  an  Eject* 
ment^  97.  Right  v.  Darby,  (a) 

(a)  I  7.  R.  162s 

Abbott 


Ajuott. 
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1824*  Abbott  C.  J.     I  am  of  opinion  that  a  tenancy  for 

more  than  a  year  ought  not  to  have  been  inferred  from 

^otMi  the  facts  proved  in  this  case.  According  to  the  ordinary 
practice  lodgings  are  not  usually  let  even  for  so  long  a 
period  as  a  year,  and  we  are  now  called  upon  to  infer 
the  existence  of  a  contract  continuing  for  two  years  at 
least,  contrary  to  the  general  usage.  If  the  defendant 
had  continued  to  occupy  the  apartments  after  the  com- 
mencement of  a  second  year,  there  would  have  been 
ground  for  inferring  a  contract  for  a  tenancy  continu- 
ing from  year  to  year,  for  it  might  reasonably  be  sup- 
posed that  he  continued  in  possession  in  pursuance  of 
the  contract  made.  But  here  the  tenant  quits  during 
the  current  year,  having,  in  the  first  instance,  paid 
half  a  year's  r^it,  and  ofiered  to  pay  rent  for  the  cur- 
rent quarter,  during  which  he  quitted;  and  he  after- 
wards consents  to  pay  the  rent  to  the  end  of  the  cur- 
rent year,  but  re&ses  to  pay  it  for  a  longer  period. 
The  inference  arising  from  these  &cts  is,  that  the  de- 
fendant considered  himself  a  tenant  for  one  year  and  no 
longer,  and  there  being  no  Evidence  of  any  express 
contract  creating  a  tenancy  for  a  longer  period  than  a 
.year,  I  think  that  such  a  contract,  which  is  certainly 
contrary  to  the  general  usage  which  prevails  in  letting 
lodgings,  ought  not  to  be  inferred.  That  being  so,  I 
think  that  the  nonsuit  was  right,  and  that  there  should 
'  be  no  rule. 

Rule  refused,  (a) 

(a)  See  Thompson  v.  Maberit/,  I?  Camjtb.  51Z* 
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I824f.        hitherto  has  been,  and  still  is  unoccupied,  but  the  herb- 
""—■^       age  thereof  has  been  from  time  to  time  eaten  and  con- 

The  KiKo       ^^  ... 

(v^nnst  sumed  by  the  cattle  and  sheep  belonging  to  divers 
YAftioMucK.  tenants  or  occupiers  of  lands  situate  within  the  said 
parish  or  lordship  oP  North  Cotes.  And  the  inquisition 
then  stated  that  the  said  piece  of  land,  together  with 
other  lands  therein  specified,  the  commissioners  had 
taken  and  caused  to  be  seized  into  the  hands  of  our  said 
lord  the  king.  To  this  inquisition  the  defendant  filed  a 
traverse,  which,  after  craving  oy^  of  the  commissioner's 
retum  and  inquisition,  and  admitting  the  boundarieisi 
quantity,  and  value  of  the  land  in  question,  and  that  the 
same  piece  of  land  is  now,  and  has  been  for  several 
years  past  not  covered  with  water,  except  at  high  tides, 
when  the  sea  doth  flow  to  the  said  sea-wall  or  sea-bank, 
states,  that  ^^  from  time  whereof  the  memory  of  man 
mnneth  not  to  the  contrary,  there  hath  been,  and  still 
is  a  certain  ancient  mtanor  called  or  known  by  the  name 
of  the  manor  of  North  Thoresby  cum  North  Cotes^  situate 
within  the  parish  of  North  Cotes  aforesaid,  in  the  said 
cdutity  of  Lincoln,  and  that  the  defendant,  long  before 
the  respective  days  of  issuing  the  commission  and  find- 
ing the  inquisition,  to  wit,  on,  &a,  was  seized  in  his 
demesne  as  of  fee,  of  and  in  the  manor  of  North  Thoresby 
cum  North  Cotes,  and  the  demesne  lands  thereof^  and 
that  the  same  piece  of  land  heretofore,  to  wit,  on  the 
1st  day  o(  January  1300,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  finding  the  in- 
qubition,  by  the  slow,  gradual,  and  imperceptible  projec- 
tliHi,  alluvion,  subsidence,  and  accretion  of  ooze,  soil, 
sand,  and  matter,  being  slowly,  gradually,  and  by  im- 
perceptible increase  in  long  time  cast  up,  deposited,  and 
settled  by  and  from  the  flux  and  reflux  of  the  tide  and 

waves 
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wares  oTthe  sea,  in,  upon,  and  against  the  outside  and  1824. 
extremity  of  the  demesne  lands  of  the  same  manor,  hath  TbTKnia 
been  formed,  and  hath  settled,  grown,  and  accrued  upon  T^d 
and  against  and  unto  the  said  demesne  lands  of  the  Yarbomuoh. 
same  manor,  and  the  same  and  every  portion  thereof, 
when  and  as  the  same  hath  so  there  been  formed,  set* 
lied,  grown,  and  accrued,  hath  thereupon  and  thereby 
at  those  times  respectively  in  that  behalf  above  men* 
tioned,  forthwith  become  and  been,  and  from  the  same 
several  times  respectively  have  and  hath  continued  to  be, 
and  still  are  and  is  part  and  parcel  of  the  said  demesne 
lands  of  the  same  manor,  and  the  several  owners  and 
proprietoKs  of  the  same  n^anor  for  the  time  being  during 
all  the  time  aforesaid,  until  the  time  of  the  seisin  of  the 
defendant  as  aforesaid,  and  defendant  during  the  time 
he  hath  been  so  as  aforesaid  seised  of  and  in  the  said 
manor,  firom  the  time  of  the  formation  and  accretion,  of 
the  same  piece  of  land  and  every  part  thereof  respec- 
tively, continually  until  the  time  of  the  finding  of  the 
laquiAtion  respectively  were  and  was  seised  in  their  and 
hb  demesne. as  of  fee,  of  and  in  the  same  piece  of  land 
end  every  part  thereof,  when  and  as  the  same  hatii  so 
been  formed  and  accrued  as  aforesaid,  as  and  for  part 
and  pared  of  the  demesne  lands  of  the  same  manor. 
Without  this,  that  the  said  piece  of  land  in  the  plea 
mentioned  and  in  the  inquisition  last  above  mentioned, 
or  any  part  or  parcel  thereof,  was  or  now  is  by  tiie  sea 
t^  in  manner  and  form  as  in  the  inquisition  is  above 
supposed  and  found.  The  replk»tion  of  the  Attorney- 
General  traversed  part  of  the  inducement  to  the  defend- 
ant's traverse,  as  follows :  **  without  this,  that  the  said 
pieoeofland  in  the  inquisition  lastiy  mentioned,  being 
the  piece  of  land  before  described  at  the  times  in  the 

said 
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1824.        said  plea  mentioned,  by  the  slow,^  gradual,  and  iniper«- 
"""""       ceptible  projection,  alluvion,  subsidence,  and  accretion 

The  Krtfc  ^  ir     ^ 

agamtt        of  ooze,  soil,  sand,  and  other  matter  being  slowly,  gra- 

Lord 

Yarwnuhjoh.  dually,  and  by  imperceptible  increase  in  long  time,  cast 
up,  deposited,  and  setded  by  and  from  the  flux  and  re- 
flux of  the  tide  and  waves  of  the  sea  in,  upon,  and 
against  the  outside  and  extremity  of  the  demesne  land  of 
the  same  manor,  hath  been  formed,  and  hath  settled, 
grown,  and  accrued  upon  and  against  and  unto  the 
said  demesne  lands  of  the  same  manor  in  manner  and 
form  as  the  defendant  hath  above  in  his  plea  in  that 
behalf  alleged  ;*'  and  the  defendant  in  his  rejoinder  took 
issue  upon  that  fact  The  replication  then  took  issue 
on  the  defendant's  traverse,  *^  that  the  said  piece  of 
land  in  the  plea  of  defendant  mentioned,  was  and 
now  is  by  the  sea  leftj  in  manner  and  form  as  in  the 
inquisition  is  above  supposed  and  found ;"  and  there^ 
upon  also  the  defendant  joined  issue.  These  issues  were 
tried  at  the  last  assizes  for  the  county  of  Derby  before 
Park  J.,  and  a  verdict  found  for  the  defendant.  A  rule 
nisi  having  been  obtained  to  shew  cause  why  a  new  trial 
should  not  be  had,  the  Court  directed,  at  the  time  of 
shewing  cause  against  the  rule,  that  the  facts  proved  at 
the  trial  should  be  stated  in  a  special  case  for  the  opinion 
of  tlie  Court,  and  that  if  judgment  should  be  given  for 
the  king  upon  suph  case,  the  verdict  obtained  for  the 
defendant  should  be  set  aside  and  a  new  trial  had ;  and 
if  judgment  should  be  given  for  the  defendant  upon  such 
case,  judgment  should  be  entered  for  the  defendant  upon 
the  verdict.     The  case  was  as  follows : 

The  land  in  question  consists  of  450  acres  of  salt- 
marsh  called  fittees,  being  the  land  covered  with  herbage, 
which,  at  the  time  of  taking  the  inquisition  set  forth  in 

IS  the 
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the  pleadings,  lay  be^wenn  the  sea-wall  and  the  sea  op-        1824. 

posite  to  North  CoUs^  in  the  county  of  Lincoln.     It  was 

proved  that  this  land  had  been  formed  in  the  course  of       tffiainii 

Lord 

Ume  by  means  of  ooze,  warp,  silt,  sludge,  and  soil  car-    YAftvomonaM. 
ried  down  by  the  Humbert  and  deposited  and  cast  up  by 
the  flux  and  reflux  of  the  sea  upon  and  against  the  ad- 
jacent land,  whereby  the  land  has  been  enlarged  and 
increased,  and  the  sea  has  receded.     The  matter  thus 
depoaited  is  at  first  soft  and  sludgy,  but  in  the  course  of 
five  or  six  years  grows  firm,  and  then  produces  herbage. 
With  respect  to  the  d^ree  or  rate  of  growth  and  in- 
crease of  the  land,  the  evidence  produced  on  the  part  of 
the  crown  was  as  follows :  the  first  witness  proved  that 
the  sea  had  receded  in  parts  140  or  150  yards  within 
twenty-six  or  twenty-seven  years ;  and  that  within  the 
last  four  years  he  could  see  that  it  had  receded  much  in 
parts,  but  could  not  say  how  much ;  and  in  parts  he 
believed  that  it  had  not  receded  at  alL     The  alteration, 
he  said,  had  been  slow  and  gradual,  and  he  could  not 
perceive  the  growth  as  it  went  on,  though  he  could  see 
there  had  been  an  increase  in  twenty-six  or  tw^^-seven 
years  of  140  or  150  yards,  and  that  it  had  certainly  re- 
ceded since  he  measured  the  land  the  year  before.     The 
second  witness  proved  that  in  fifteen  years  there  had 
been  an  increase  of  the  fittees  on  the  outside  of  the  sea- 
wall;  in  some  parts  firom  100  to  150  yards;  that  it 
grows  a  little  firom  year  to  year.     That  within  the  last 
five  years  there  had  been  a  visible  increase  in  some  parts 
daring  that  period,  of  from  thirty  to  fifiy  yards ;  that 
the  gradual  increase  is  not  perceptible  to  the  eye  at  the 
mcnnent.     The  third  witness  said  there  had  been  some 
small  increase  in  every  year ;  and  the  fourth  witness  said 
the  swarth  increased  everj'  year  verj'  gradually,  and  that 

perhaps 
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1824.        perhaps  it  had  gathered  a  quarter  of  a  mile  in  breadth 
in  iome  places  within  his  recoUectioxi)  or  during  the  last 

ADC  &1M0 

agamsi       fifbf-four  Of  fiftj-five  years,  and  in  some  places  it  had 
YAMOAoooa.    gathered  nothing.    It  was  proved  that  the  ground  be- 
tween the  sea<-wall  above  mentioned  and  another  sea- 
wall still  more  remote  from  the  sea,  appeared  to  have 
been  covered  over  with  the  sea  formerly. 

Goulbum  for  the  crown.  The  principles  of  law  which 
govern  the  rights  of  the  crown  to  maritime  accretions 
are  laid  down  with  great  precision,  by  Lord  Halej  in 
his  treatise  J)e  Jure  Maris,  He  states  that  **  the  king 
hath  a  title  to  maritime  increments,  or  increase  of  the 
land  by  the  sea»  and  this  is  of  thnee  kinds,  viz.  first, 
increase  per  projectionem  vel  alluvionem ;  second,  in- 
crease per  relictionem  vel  desertionem ;  third,  per  in- 
sular productionem,"  {a)  and  he  gives  a  description  of 
each.  The  increase  per  alluvionem  is  now  in  question, 
and  that  he  describes  as  follows :  *<  The  increase  per 
alluvionem  is  when  the  sea,  by  casting  up  sand  and 
earth,  doth  by  degrees  increase  the  land,  and  shut  itself 
out  further  than  the  ancient  bounds  went.  The  reason 
why  this  belongs  to  the  crown  is,  because,  in  truth,  the 
soil  where  there  is  now  dry  land  was  formerly  part  of 
the  v€dry  fundus  maris,  and  consequently  belonged  to  the 
kiq^i  But,  indeed,  if  such  alluvion  be  so  insensible 
that  it  cannot  be  by  any  means  found  that  the  sea  was 
there,  idem  est  xion  esse  et  non  apparere,  the  land  thus 
increased  belongs,  as  a  perquisite,  to  the  owner  of  the 
land  adjacent."  In  page  2S  Lord  Hale  again  describes 
the  jus  alluvionis  in  nearly  the  same  words,  and  then 

(a)  Ft.  1.  c  4.  p.  14. 

cites 
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dtes  the  following  passage  from  Bractouj  lib.  2.  c.2/  1S24« 
"Item  quod  per  alluvionem  agro  tuo  fluroen  adjecit  — — 
jure  gentium  tibi  acquiritur.     Est  autem  alluvio  latens       agama 

I«ord 

incrementum.  Et  per  alluvionem  adjici  dicitur  quod  TARBOKoaGH, 
itapaulatim  adjidtur,  quod  intelligere  non  poasis  quo 
momento  temporis  adjiciatur,  &c.  Si  autem  non  sit 
latens  incfementum  contrarium  erit,  ut  vis  fluminis 
partem  aliquam  ex  tuo  praedio  detraxit  et  vicini  praedio 
qipulit,  certum  est  eam  tuum  permanere,  &c.,"  and 
then  he  observes,  '^  but  BracUm  follows  the  civil  law  in 
this  and  some  other  following  places ;"  and  soon  after 
he  adds,  '^  This  jus  alluvionis,  as  I  have  before  said,  is^ 
de  jare  communi,  by  the  law  of  England  the  king's/* 
With  respect  to  the  increase  per  relictionem,  or  recess 
<lf  the  see.  Lord  Hale  says,  **  This  doth  de  jure  communi 
belong  to  the  king''  {a\  and  he  assigns  the  same  reason  as 
before^  that  the  sea  is  partof  the  waste  of  the  crown,  and, 
tberefofe,  that  which  fies  under  it  belongs  to  the  king; 
and  he  cites  the  case  of  an  information  against  Oldsworth 
ind  others  ^'  for  intruding  into  SOO  acres  of  land  which 
was  relictum  per  mare,  ^nd  now  called  SutUm  Marsh  / 
the  defimdants  pleaded  specially,  and  entitled  themselves 
by  prescription  to  the,  lands  project  by  the  sea;  and 
upon  demurrer  adjudged  against  them,  that,  first,  by 
the  prescription  or  title  made  to  lands  project,  which  is 
jus  alluvionis,  no  answer  is  given  to  the  information  for 
lands  rdietf  for  these  were  of  several  natures.  Second, 
it  was  held  that  it  lies  not  in  prescription  to  claim  lands 
reUct  per  mare."  This  case  proves  two  things ;  firsts 
that  it  is  necessary  to  plead  specially  a  title  to  lands 
gained  per  alluvionem ;  and,  secondly,  that  custom  can- 
not give  a  right  to  lands  per  relictionem.     In  the  case 

(a)  p.  14. 
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1824.  of  the  Abbot  of  Peterborough  {a\  he  pleaded  and  proved 
^  ,,  a  title   by  custom  to  lands   formed   per  alluvionem, 

agamai  and  judgment  was  given  for  him.  It  is  not  con- 
Yamorovoh.  tended  that  the  ddTendant,  in  the  present  case,  might 
not  have  shewn  a  title  to  the  lands  in  dispute  if  he 
had  alleged  and  proved  a  custom,  but  he  has  not  done 
so.  In  the  Abbot  of  Bamaj/s  case  {b\  where  the  Crown 
demanded  sixty  acres  of  land  which  the  abbot  had  ap- 
propriated to  himself;  he  pleaded  that  he  held  the 
manor  of  Brancastert  situate  near  the  sea,  and  that 
there  was  there  a  certdn  marsh  sometimes  diminished 
and  sometimes  increased  by  the  flux  and  reflux  of  the 
sea,  and  traversed  the  appropriation ;  and  upon  issue 
joined  a  verdict  was  found  for  the  abbot,  and  judgment 
given  quod  eat  sine  die.  This  case  is  cited  by  Lord 
Hale  (c),  who  observes  upon  it,  '<  Here  is  no  custom 
at  all  alleged,  but  it  seems  he  relied  upon  the  common 
right  of  his  case,  as  that  he  suffer^  the  loss,  so  he 
should  enjoy  the  benefit,  even  by  the  bare  common  law, 
in  case  of  alluvion.*'  Upon  that  authority  it  must  be 
conceded  that  a  subject  may  be  entitled  to  accretions 
by  alluvion,  if  he  pleads  and  proves  that  he  has  been 
subject  to  loss  by  the  sea  in  the  same  place.  At  the 
commencement  of  that  case  Dyer  puts  a  quaere,  ^^  whe- 
ther lands  left  by  the  sea  shall  belong  to  the  prince  or 
the  owner  of  the  adjoining  land,"  which  is  answered  in 
a  note  supposed  to  be  by  Treby  C.  J.  "  The  prince 
shall  have  all  lands  left  by  or  gained  from  the  sea." 
There  is  another  way  also  in  which  the  subject  may  be 
entitled  to  increase  by  alluvion,,  viz.  if  tlie  alluvion  is  so 
insensible  that  it  cannot  be  known  that  the  sea  ever  was 

(rt)   Halfr  De  Jurt  Mar,  29.  {b)  Dyer,  .326.  b.  (r )  P.  29. 

there. 
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there.      To  this  right  CaUis{a)  applies  the  principle        1824. 
"de  minimis  non  curat  lex."    It  is  unnecessary  to      _ 
notice  the   increase  per  insulas    productionem.     The        again*t 

Lord 

right  of  the   king   to   lands  formed  by  alluvion,   or    Yakiobougk. 
left  bj  the  sea,  is  therefore  clear.     It  is  also  admitted 
that  where  the  land  of  a  subject  is  overwhelmed  by  the 
sea,  and  again  left  dry,  the  right  of  the  subject  revives. 
BM.  Abr.  168.    Prerqg.  du  Ey^  B.  pL  2.     The  crown, 
therefore,  in  claiming  maritime  increments  takes  no- 
thing from  the  subject:  it  merely  claims  to  retain,  in  a 
dry  stat^  that  which  clearly  belonged  to  it  when  covered 
with  water.     In  the  present  instance  the  subject  sedu 
to  take  something  from  the  crown.     Probably  the  pas- 
sage dted  from  Bracton  by  Lord  Hale  may  be  relied  on 
bj  the  other  side ;  but  Lord  Hale  observes,  that  the 
passage  in  question  follows  the  civil  law,  and  in  various 
other  works  Bradan  is  spoken  of  as  not  bemg  entitled- to 
much  weight  as  an  authority  in  our  law.    See  Fitz,  Abr. 
Gard.  pL  71.     StaaoeU  v.  Zauch  (6),  Ball  v.  Herbert,  {e) 
Another  authority  relied  upon  by  the  defendant  at  the 
trial  was  2  BL  Com.  p.  261.,  but  that  is  plainly  a  very  loose 
passage,  ft^r  no  distinction  is  made  between  the  increment 
by  alluvioQ  and  by  dereliction :  it  cannot  be  contended 
that  all  increase  by  alluvion  belongs  to  the  subject  if  it 
be  imperceptible  to  the  eye  whilst  going  on,  for  then  the 
increase  by  alluvion  must  always  belong  to  the  subject  for 
the  actual  formation  of  the  land  can  never  be  observable 
at  the  moment.    The  right  of  the  subject  really  depends 
cm  the  principle,  *^  de  minimis  non  curat  lex.''     Here 
the  whole  increase  was  460  acres,  and  it  went  on  at  the 
rate  of  eight  or  nine  yards  in  width  every  year.    The 

(a)  On  Snoers,^.  51.  (6j   I  Plowd,557. 

(c)  3  7.  Jl.  263.     But  sm  a  differmi  opinion  of  BracUtit  in  IVef.  to 
9  Cr.  p.  13.,  tnd  Doddridge* i  Eng.  Lawy&r,  41. 

H  2  principle 
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1824.       principle   before   mentioned  is  here  inapplicable;    no 

customary  or  prescriptive  right  was  pleaded,  nor  was 

The  KiMo  1      T  I  •!. 

a/iainst        the  defendant's  case  made  to  depend  upon  the  liability 

YAHBOKouaii.  to  loss  by  the  encroachment  of  the  sea,  the  first  issue 
should,  therefore,  have  been  found  for  the  crown.  On 
the  second  issue  the  only  question  was,  whether  the  land 
had  been  left  in  the  manner  stated  in  the  inquisition* 
Now,  the  only  object  of  the  inquisition  was  to  find  whe- 
ther land  which  had  originally  been  covered  with  the  sea 
had  been  left  dry.  No  technical  distinction  was  made  by 
the  commissioners  between  lands  formed  by  alluvion 
and  those  derelict  by  the  sea.  Their  finding  was  in 
substance  that  the  sea  had  receded  from  the  lands  in 
question,  and  that  was  supported  by  the  evidence. 

PMUippsy  contra.  The  word  "  imperceptible,"  in  the 
first  issue,  must  be  understood  in  the  sense  which  the 
term  commonly  bears.  It  has  not  any  legal  or  technical 
meaning  in  contradistinction  from  the  sense  which  it 
bears  in  common  parlance.  The  same  meaning  will  be 
,  csollected  from  the  context  The  issue  is,  whether  the 
piece  of  land  in  dispute  has  been  formed  upon  the  de- 
mesne lands  of  the  manor  by  the  ^^  slow,  gradual,  and 
imperceptible  projection,  alluvion,  subsidence,  and  ac- 
cretion of  ooze,  soil,  and  other  matter  being  slowly, 
gradually,  and  imperceptibly  deposited  by  the  flux  and 
reflux  of  the  tides."  The  words  "  slow,  gradual,  and 
imperceptible  accretion  and  alluvion,"  must  be  under- 
stood to  describe  an  alluvion  so  gradual  as  not  to  be 
obser\'ed  at  the  time,  as  not  to  be  perceived  in  its  pro- 
gress. The  deposition  being  thus  imperceptible,  the 
increase  must  be  the  same.  By  the  operation  of  the 
tides,  then,  a  small  increment  has  been  deposited  from 

14  .  day 
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day  to  day,  until,  in  the  course  of  time,  a  considerable        1824. 

piece  of  land  has  been  formed ;  still,  however,  composed 

of  minute  increments,  each  part  being  to  the  whole  as        againti 

Lord 

the  fluxion  to  the  fluent     If  the  words  of  the  issue  are  y^KWRovotw 
to  be  understood  in  their  ordinary  sense,  the  evidence 
completely  established  the  defendant's  allegation,  and 
the  jury  could  only  And  their  verdict  for  him.     One 
witness  stated,   that  the  alteration  had  been  slow  and 
gradual,  and  he  could  not  perceive  the  growth  as  it  went 
on.   Another  said,  that  the  land  grows  a  little  from  year 
to  year,  and  that  the  gradual  increase  is  not  perceptible 
to  the  eye  at  the  moment.     If  there  be  in  rerum  naturft^ 
such  a  thing  as  imperceptible  alluvion,  it  was  that  which 
the  witnesses  in  this  case  proved  to  have  taken  place.  It 
exactly  corresponds  with  Bracton^s  definition  of  alluvion : 
^  Latens  incrementum  quod  ita  paulatim  adjicitur  ut  in- 
telligere  non  possis  quo  momento  temporis  adjiciatur.** 
The  jury,  therefore,  could  not  do  otherwise  than  find 
the  first  issue  for  the  defendant,  and  if  so,  all  question  as 
to  the  second  is  at  once  disposed  of;   for  that  describes 
the  lands  as  left  by  the  sea.  Now  Lord  Hale  and  CattiSf 
in  a  variety  of  passages,  speak  of  lands  formed  by  al- 
luvion and  those  left  by  the  sea,  as  totally  different  in  na- 
ture, and  subject  to  different  rules  of  law.    If,  therefore, 
the  first  issue  was  properly  found  for  the  defendant,  the 
jury  could  not  have  done  right  had  they  found  the  second 
for  the  crown.     The  principle  point  made  on  the  other 
side  was,  that  even  supposing  the  land  in  question  to 
have  been  deposited  by  imperceptible  degrees,  still  the 
defendant  cannot  be  entitled  to  the  judgment  of  the 
Court,  inasmuch  as  he  has  not  stated  on  the  record  any 
custom  or  prescription,  or  other  legal  title  to  it.     But, 
upon  a  careful  examination  of  the  authorities,  it  will  be 

H  3  found. 
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1824/       found,  that  tbe  subject  is  entitled  to  such  lands  of  com- 
""""^       mon  riirfat.    There  is  little  to  be  found  touching  the 

The  KiKO-  ° 

agamu  poiut  in  the  old  books.  Neither  Brookes  or  Fitzherbert's 
TAAwmouoH.  Abr.  contains  any  trace  of  such  a  prerogative  as  that  now 
claimed,  nor  is  it  mentioned  in  Stawifbrd  de  Prerog.  Regis. 
Dyer  C*  J*  puts  it  as  a  doubtful  question,  whether  a 
great  quantity  of  land  relinquisAed  by  the  sea  shall  be- 
long to  the  prince  by  his  prerogative,  or  to  the  owner  of 
the  adjoining  land,  as  a  perquisite  (a);  and,  after  refer- 
ring to. several  text  writers,  he  cites  the  Abbol  of  Bam^ 
sa^s  case,  and  afterwards  Digges  v.  Hammond  as  a  like 
case.  In  both  judgment  was  given  for  the  subject 
against  the  crown,  although  the  record  did  not  contain 
any  allegation  of  a  customary  or  prescriptive  title ;  and 
it  appears  by  Callisy  pp.  50.  and  53,^  that  the  lands  were 
formed  by  alluvion.  With  respect  to  the  note  by 
Treby  C.  J.,  it  is  plain,  that  if  it  was  meant  as  a  solution 
of  C.  J.  Ih/er*s  doubt,  it  applies  to  derelict  lands  only ; 
but  if  it  is  to  be  taken  in  a  larger  sense,  still  it  can  only 
apply  to  derelict  lands,  and  those  from  which  the  sea  has 
been  excluded  by  artificial  means.  It  cannot  be  sup- 
posed to  include  lands  formed  by  alluvion ;  that  is  con- 
trary to  the  natural  meaning  of  the  words,  and  in  oppo- 
sition to  the  two  cases  reported  immediately  after  the 
quaere  put  in  the  text:  now  it  is  not  probable  that 
Treby  C.  J.  would  have  expressed  an  opinion  inconsist- 
ent with  those  cases,  without  making  some  observation 
upon  them.  In  2  Roll.  Abr.  Prerog.  B.  pi.  9,  10.,  the 
cases  cited  by  Dyer  are  adopted,  and  then  follows  pi.  11. 
**  If  the  salt  water  leave  a  great  quantity  of  land  on  the 
shore,  the  king  shall  have  the  land  by  his  prerogative,* 

«nd 


4t-«-.» 
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and  the  owner  of  the  adjoining  soil;  shall  not  have  it  as        1824. 
a  perquisite.''     Whence  it  may  be  inferred,  that  BoUe     x^Tkina 
tbon^t,  land  formed  gradually  by  alluTiont  would  go  to       "^^ 
the  owner  of  the  adjoining  land,  of  common  right,  as  a  Yamomupv,' 
perquisite;  and  it  has  been  so  understood;  Cam.  Dig. 
Prerog.  (D.  61.)  and  2  EL  Com.  26h     Lord  Hale^  in 
his  treatise  De  Jure  MarU^  manifestly  speaks  of  two  di& 
ferent  kinds  of  gain  by  alluvion ;  the  one  where  a  consi- 
derable increase  takes  place  at  one  time,  the  other  where 
it  is  gradual  and  by  insensible  degrees.     In  the  former* 
case  it  bekmgs  to  the  crown,  in  the  latter  to  the  subject; 
and  he  does  not  cite  any  case  to  shew,  that,  under  such 
circumstances,  the  right  of  the  subject  depends  on  cus- 
tom  or  prescription.    In  the  AbbU  of  PeterborougVu 
case  a  custom  was  certainly  alleged,  but  it  is  not  stated 
diat  his  riglit  could  not  have  been  established  without  it ; 
and  in  the  Abboi  of  Ramsay^s  case  no  such  title  was 
stated  on  the  record.    Lord  Hale  cannot  be  taken  to* 
mean  that   the  increment  belongs  to  the  subject  only 
when  it  is  so  inconsiderable  as  to  be  scarcely  percqn 
tiUe;  for  in  the  Abbot  qfJRamsaifs  case,  which  he  cites, 
the  dispute  was  for  sixty  acres ;  and  unless  the  land  is, 
after  the  lapse  of  many  years,  dearly  discernible,  a  dis- 
pute respectii^  it  can  hardly  arise.     The  true  and  only 
sensible  meaning  is,  that  where  the  increase  b  imper- 
ceptible in  its  progress,  there  the  land  becomes  the  pro- 
per^ of  the  sutgect  as  it  is  formed ;  it  is  then  vested  in 
ban  de  die  in  diem ;   and  what  is  pnce  vested  in  him 
cannot  be  devested  by  the  circumstance  of  a  still  further 
increase  afterwards  taking  place.    This  agrees  with  the 
case  cited  in  Callis  (a),  from  tlie  22  Lib.  ass,  pi.  95. 

(a)  51. 

H  4  •*  The 
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1824.       <<  The  case  was,  that  a  river  of  water  did  run  between 
two  lordships,  and  the  soil  of  one  side,  together  with 

The  Kino 

agaifut  the  river  of  water,  did  wholly  belong  to  one  of  the  said 
YAmioBovati.  lordships,  and  the  river,  by  little  and  little,  did  gather 
upon  the  soil  of  the  other  lord,  but  so  slowly,  that  if  one 
had  fixed  his  eye  a  whole  day  thereon  together,  it  could 
not  be  perceived.  By  this  petty  and  imperceptible  in- 
crease the  increasement  was  got  to  the  owner  of  the 
river ;  but  if  the  river,  by  a  sudden  and  an  unusual 
flood,  had  gained  hastily  a  great  parcel  of  the  other 
lord's  ground,  he  should  not  thereby  have  lost  the  same ; 
and  so  of  petty  and  imperceivable  increasements  from 
the  sea,  the  king  gains  no  property  for  **  de  minimis  non 
curat  lex.''  '  The  case  of  the  river  clearly  explains  the 
roodef  in  which  Callis  intends  to  apply  the  maxim, 
viz.  that  the  king  has  no  claim  to  the  land  where 
the  increase  b  by  imperceptible  degrees,  however  large 
it  may  ultimately  become.  There  is  not,  then,  either 
upon  authority  or  principle,  any  ground  for  disturbing 
the  verdict  found  for  the  defendant 

Cur*  adv.  vult. 

The  judgmeiit  of  the  Court  was  now  delivered  by 
Abbott  C.  J.  Upon  this  case  the  only  question  for 
the  judgment  of  the  Court  is,  whether  the  evidence 
given  at  the  trial  was  such  as  to  justify  the  verdict  of 
the  jury  upon  the  issues  joined.  Whether  the  pleadings 
have  been  oorrecdy  framed  on  either  side,  or  what  may 
be  the  legal  consequence  and  effect  of  the  verdict,  sup- 
posing it  to  stand,  are  points  not  now  before  us.  I 
notice  this,  because  some  part  of  the  argument  at  the 
bar  was  more  properly  applicable  to  a  matter  of  law 
upon  admitted  facts,  than  to  the  question  whether  par- 
ticular 
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ticolarissaes  are  maintained  by  the  evidence;  or  in  other        18M« 
words,  whether  particular  facts  are  found  to  exist  xhTKnia 

The  second  issue  upon  the  record  arises  upon  a  tra-  ^f^ 
verse  of  the  matter  found  by  the  inquisition.  The  matter 
thus  found,  is,  that  the  land  now  claimed  by  the  crown 
was  in  times  past  covered  with  the  water  of  the  sea,  but 
is  now,  and  has  been  for  several  years,  %/?  by  the  sea. 
Now,  the  dbtinction  between  land  derelict,  or  left  by  the 
sea,  acquiring  a  new  character  in  consequence  of  the 
mere  subsidence  and  absence  of  the  salt  water;  and 
land  gained  by  alluvion  or  projection  of  extraneous 
matter,  whereby  the  sea  is  excluded  and  prevented  from 
overflowing  it,  is  easily  intelligible  in  fact,  and  recog- 
nised Bs  law  by  all  the  authorities  on  the  subject.  Upon 
the  evidence  it  is  very  plain,  that  the  land  in  question  is 
of  the  latter  description,  and  therefore  the  issue  joined 
upon  this  point  was  properly  found  for  the  defendant. 

The  principal  question  arose  upon  the  first  issue  and 
it  is,  as  I  have  before  intimated,  merely  a  question  of 
&ct  Itie  defendant  has  pleaded,  that  the  land  in 
question,  by  the  slow,  gradual,  and  imperceptible  pro^ 
jection,  alluvion,  subsidence,  and  accretion  of  ooze,  soil, 
sand,  and  other  matter,  being  slowly,  gradually,  and 
by  imperoepdble  increase,  in  long  time  cast  up,  deposited, 
and  settled  by  and  from  the  flux  and  reflux  of  the  tide 
and  water  of  the  sea  in  upon  and  against  the  outside 
and  extremity- of  the  demesne  lands  of  the  manor,  hath 
been  formed,  and  hath  settled  grown  and  accrued 
rxpoa  against  and  unto  the  said  demesne  lands.  This 
allegadon  has  been  denied  on  the  part  of  the  crown,  and 
an  issue  taken  upon  it.  The  allegation  regards  only 
the  manner  in  which  the  land  has  been  formed :  it  con- 
tains nothing  as  to  the  result  of  its  formation,  nothing 

as 
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ISSi*       as  to  the  practicability  of  ascertainiqg,  after  it^  form- 

^   „  ation,    by  any  marks  or  limits  or   quantity  previously 

againti       existing  and  known,  or  by  measure  to  commence  and 

Lord 

YiAioMvaa.   be  taken  from  such  marks,  or  with  reference  to  such 
quantity,  how  much  is  now  land,  that  once  was  sea* 
It  is  clear  upon  the  evidence,  that  the  land  has  been 
formed  slowly  and  gradually  in  the  way  mentioned  in 
the  plea.     The  argument  was  upon  the  word  ^'  im- 
perceptibly;^ and  for  the  crown,    two  passages  were 
cited  from  Sir  Mattkew  Hal^s  treatise,  De  Jure  Maris^ 
wherein  that  very  learned  writer  speaks  of  land  gained 
by  alluvion,  as  belonging  generally  to  the  crown,  unless 
the  gain  be  so  insensible  that  it  cannot  be  by  any  meansj 
according  to  the  words  of  one  of  the  passages,  or  by  any 
limiis  or  marksj  according  to  the  words  of  the  other 
passage^  found  that  the  sea  was  there;  idem  est  non 
esse  et  non  apparere.     In  these  passages,  howeyei*,  Sir 
Matthew  Hale  is  speaking  of  the  legal  consequence  of 
such  an  accretion,  and  does  not  explain  what  ought  to 
be  considered  as  accretion  insensible  or  imperceptible 
in  itself,  but  considers  that  as  being  insensible,  of  which 
it  cannot  be  said  with  certainty  that  the  sea  ever  was 
there.     An  accretion  extremely  minute,  so  minute  as 
to  be  imperceptible  even  by  known  antecedent  marks  or 
limits  at  the  end  of  four  or  five  years,  may  become,  by 
gradual  increase,  perceptible  by  such  marks  or  limits  at 
the  end  of  a  century,  or  even  of  forty  or  fifty  years. 
For  it  is  to  be  remembered  that  if  the  limit  on  one  side 
be  land,  or  something  growing  or  placed  thereon,  as  a 
tree,  a  house,  or  a  bank,  the  limit  on  the  other  side  will 
be  the  sea,  which  rises  to  a  height  varying  almost  at 
every  tide,  and  of  which  the  variations  do  not  depend 
merely  upon  the  ordinary  course  of  nature  at  fixed  and 
ascertained  periods,  but  in  part  also,  upon  the  strength 

1 5  and 
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and  direction  of  the  wind,  which  are  different  almost  1824. 
team  day  to  day.  And,  therefore,  these  passages  from 
the  work  of  Sir  Matthew  Hale  are  not  properly  appli-  agahut 
cable  to  this  question.  And  considering  the  word  **  im-  Yauoeouow. 
perceptible''  in  this  issue,  as  connected  with  the  words 
'^  slow  and  gradual,''  we  think  it  must  be  understood  as 
expressiveonly  of  the  manner  of  the  accretion,  as  the  other 
words  undoubtedly  are^  and  as  meaning  imperceptible 
in  its  progress,  not  imperceptible  after  a  long  lapse  of 
time.  And  taking  this  to  be  the  meaning  of  the  word 
^  imperceptible,"  the  only  remaining  point  is,  whether 
the  accretion  of  this  land  might  properly  upon  the  evi* 
dence  be  considered  by  the  jury  as  imperceptible.  No  one 
witness  has  said  that  it  could  be  perceived,  either  in  its 
progress,  or  at  the  end  of  a  week  or  a  month.  One 
witness,  who  appears  twice  to  have  measured  the  land, 
says,  that  within  the  last  fout^years  he  could  see  that 
the  sea  had  receded,  but  he  could  not  say  how  much ; 
the  same  witness  said,  that  it  certainly  had  receded  since 
he  measured  it  last  year,  but  he  did  not  say  how  much ; 
and,  according  to  his  evidence,  the  gain  in  a  period  of 
twenty-six  or  twen^-seven  years,  was  on  the  average 
about  five  yards  and  a  half  in  a  year.  Another  witness 
speaks  of  a  gain  of  from  100  to  150  yards  in  fifteen 
years;  a  much  greater  increase  than  that  mentioned  by 
the  first  witness ;  and  this  second  witness  adds,  that 
during  the  last  five  years  there  had  been  a  visible  in- 
crease in  some  parts  of  firom  thirty  to  fifty  yards.  Upon 
the  evidence  of  this  witness,  it  is  to  be  observed  that 
he  speaks  very  loosely,  the  difference  between  100  and 
150  m  fifteen  years,  and  between  thirty  and  fifty  in  five 
years,  being  very  great.  The  third  witness  said  there 
had  been  some  small  increase  in  every  year.     The  fourth 

witness 
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1824*       witness  said,    the   swarth    increases  every  year  very 

""""^       gradually,  and  perhaps  it  had  gathered  a  quarter  of  a 

oamtM       mile  in  breadth  in  some  places  within  his  recollection, 

TAmaomouoB.   or  during  the  last  fifty-four  or  fifty-five  years,  and  in 

some  places  it  had  gathered  nothing.     And  this  was 

the  whole  evidence  on  the  subject.     We  think  the  jury 

might,  fix>m  this  evidence,  very  reasonably  find  that  tlic 

increase  had  not  only  been  slow  and  gradual,  but  also 

imperceptible^  according  to  the  sense  in  which,  as  I  have 

before  said,  we  think  that  word  ought  to  be  understood. 

And,  consequently,  we  are  of  opinion,  that  a  new  trial 

ought  not  to  be  granted,  and  the  rule  therefore  must  be 

discharged. 

Rule  discharged. 


Weinefday,  AspiNALL  a^ahist  Stamp  and  Another. 

Where  mde-  HPHIS  was  an  action  for  an  alleged  trespass  in  seizing 
•  Judge's  Older  certain  goods  and  chattels  alleged  to  be  the  pro* 
to  trial  upcm*  pcity  of  the  plaintifi*.  The  venue  was  laid  in  Yorkshire. 
!!^!L!^]!!^  The  defendants  justified  under  the  1 3  Eliz.  c.7.  and  1  J.  1 . 
to  the  plaintiff    cAS.,  as  asSiimees  of  one  James  Shaw^  a  bankrupt.    But 

of  a  certain  sum  '  o  '  ,  i. 

of  money  and     afterwards  defendants  entertaining  doubts  as  to  whether 

the  costs  m*  •  ° 

cunred  up  to      all  the  goods  were  the  bankrupt's,  made  an  application  at 

the  date  of  the 

order;  and  the  a  judge's  chambers,  whereupon  the  Lord  Chief  Justice 

pluntiffcon-  n     1  n 

aented  to  the      made  an  order^   *^  That  upon  payment  of  the  sum  of 

^»  1  i» 

on  those  terms  ^^^'9  together  with  the  costs  of  the  cause  up  to  the  date 
hadl^p^:  ^^  ^^^  order,  the  defendants  should  be  entitled  to  a 
£tod^*i^Y-  verdict  in  their  favour,  unless  the  plaintiff  should,  at  the 

ing  obtained  a 

vetdict,  was  bound  to  pay  those  costs,  and  could  oot  set  them  oiT  against  those  afterwards 

taxed  for  him  on  the  postea. 

trial, 


SXAMT* 
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trial,  prove  that  the  value  of  the  goods  enumerated  on       1M4^ 
the  back  of  the  order,  exceeded  the  sum  of  20/.,  or 

AsPUVALfc 

should  prove  a  trespass  as  to  entering  the  dwelling*  t^samu 
house  or  taking  some  of  the  other  goods  mentioned  in 
the  declaration."  This  order  was  served  on  the  plain- 
tiff's attorney,  on  the  19th  of  March  last.  The  com<^ 
mission  day  at  York  was  the  20th.  About  half  an  hour 
after  the  order  was  served  the  defendant's  attorney 
tendered  the  sum  of  20/.  to  the  plaintiff's  attorney,  and 
at  the  same  time  observed,  that  the  amount  of  the  costs 
could  not  then  be  known,  but  that  he  would  pay  them 
as  soon  as  it  was  ascertained.  The  cause  was  tried  at 
the  York  assizes,  and  the  plaintiff  &iling  to  give  the 
proof  mentioned  in  the  order,  a  verdict  was  found  for 
the  defendants.  On  the  1 7th  of  Jpril  the  costs  payable 
to  the  plaintiff  were  taxed  at  46/.  ISs.,  and  the  costs  for 
the  defendants  were  taxed  at  132/.  10s. 

Parke  moved  that  the  defendants  might  be  at  liberty 
to  deduct  the  interlocutory  costs  from  those  which  were 
taxed  for  them,  instead  of  paying  them  to  the  plaintiff, 
and  cited  Howell  v.  Harding*  {a)  The  plaintiff's  attorney 
might  have  insisted  upon  having  them  paid  before  the 
cause  was  tried ;  but  as  he  did  not  insist  upon  his  right 
then,  he  cannot  now  resist  this  application. 

Alderson  shewed  cause  in  the  first  instance,  and  con- 
tended that  the  payment  of  the  costs  mentioned  in  the 
order  was  a  condition  precedent  to  the  defendants'  being 
enUtled  to  go  to  trial  on  the  advantageous  terms  which 
the  order  gav^  them. 

(a)  8  £^,562. 

Per 
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I 

1844-.  Per  Curiam.     These  costs  were  payable  on  a  special 

■  order,  and  the  payment  was  certainly  a  condition  prece- 

ASFIVALL 

agamsi        dent,  which  ought  to  have  been  performed  before  the 
defendants  could  have  the  benefit  of  the  order. 

Rule  refused. 


vTednetday,  HuNTER  offaittst  SiMPsoN  and  Another. 

June  30th.  ^ 

f^*  ^*  *fr    A  I^ULE  was  obtained,  calling  upon  the  attorney  for 
withaoopjof  the  defendants  to  shew  cause  why  he  should  not 

procctt  by  on-  ^  /.       i       i   *.      i  i  . 

ginal,  lun  eight  enter  an  appearance  for  the  defendants,  pursuant  to  his 
quarto  die  pott   Undertaking.      On  rhe   14th  of  June  the  defendants* 

of  the  return  of     ^  •      j  '^         r  •  i  •  •     *   -.i 

the  process  (o     attorney  received  copies  of  a  special  capias  against  the 
PMmtnce.'^        defoidants,  returnable  on  tliiatday,  and  gave  an  under- 
taking to  appear  for  them.     This  rule  was  obtained  on 
the  23d  of  June. 


Chitfy  shewed  cause,  and  contended  that  it  was  not 
necessary  to  enter  an  appearance  until  the  26th  of  Jufiey 
and  cited  the  rule  laid  down  in  Tidd's  Prac.  {a)  that 
the  appearance  is  to  be  entered  within  eight  days  after 
the  quarto  die  post  of  the  return  of  the  process. 

Arckbold.^  contrsi.  The  practice  adopted  in  this  court 
is  correctly  stated,  but  that  practice  is  wrong :  the  writ 
was  returnable  on  the  14th  oi  Junej  and  the  time  al- 
lowed for  the  entering  of  appearances  by  5  G.  2.  r.  27. 
s.l.is  eight  days  from  the  return,  not  from  the  day  of  ap- 
appearance.     That  day,  usually  called  the  quarto  die 

(n)  246.,  siith  edit. 

postj, 


SiMnoN. 
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posty  was,  at  common  law,  a  day  granted  ex  gratia  curiae.  IS!^. 
The  statute  12G.1.C.  29.  first  cave  the  common  ap-  — — 
pearance,  and  that  enacted  that  it  should  be  entered  againm 
within  four  days  from  the  return.  The  same  expression 
is  adopted  in  the  5  G.  2.  c.  27.  5*  1.  Had  the  legislature 
intended  to  give  the  longer  time  contended  for  on  the 
other  side,  they  would  have  directed  that  the  compu- 
tation should  be  made  from  the  quarto  die  post,  and  not 
from  the  return.  The  court  of  C.  P.  have  put  that 
construction  on  the  act  which  the  plaintiff  now  con- 
tends for. 

Abbott  C.  J.  The  whole  question  is,  what  is  meant 
by  the  expression,  **  return  of  the  writ"  The  court  of 
C.  P.  have  held  it  to  mean  the  very  day ;  we  have  held  it 
to  be,  the  quarto  die  post  Which  construction  is  best  I 
do  not  now  pretend  to  decide ;  but  we  cannot  make  this 
rule  absolute  against  a  pei*son  who  has  not  yet  n^lected 
to  perform  bis  undertaking  according  to  the  rule  of 
practice  prevailing  in  this  court  The  motion  was 
maile  too  soon,  and  the  rule  must  be  discharged,  but 
without  costs. 

Rule  discharged  without  costs. 
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Wednesday,       Thorne  and  Others  against  R.  Hutchinson  and 

^meSOdu 

Another,  Bail  of  J.  Hutchinson. 


Wbcraade 
iiuidmnt 


HROWDER   had   obtained   a   rule  to  set  aside  the 
dul/raidCTed  execution  issued  and  executed  against  the  defend- 

afttr  judgmait  _ 

in  difdunge  of  ant^,  and  enter  an  exoneretur  on  the  bail-piece,  on  the 
'  ground  that  the  defendant,  in  the  original  action  was 


ooiidTieii 


ontil  «ftCT  ez-    rendered  in  time  in  discharge  of  the  bail. 

ecotioii  had 
bam  Ngnltflf 

faMMd  and  cz-        Archbold  shewed  cause,  and  contended,  that  the  appli- 

«cated  agiiiirt  . 

tiie  bail,  tfaa      cation  was  too  late,  execution  havintr  been  executed,  and 

Court  lat  aiida  ^  ^         ^  ' 

tbaazeoition,    notice  of  the  render  not  having  been  given  until  after 

and  aiitaiad  an 

«ioiMrecnr  on    that  time.     His  affidavit  stated,  that  final  judgment  was 
onpaymmtor   Signed  in  the  ori^nal  action  on  the  ilth  of  June^  1823. 

On  the  50th  of  Marchj  1 824,  a  ca.  sa.  into  Middlesex  was 
issued  against  the  defendant,  and  returned  non  est  invent. 
In  Easter  term,  which  commenced  on  the  16th  o(  Aprils 
writs  of  sci.  fa^  and  alias  sci.  &•  against  the  bail  were 
lodged  with  the  sheriff  of  Middlesex^  and  returned.  On 
the  28th  of  May^  a  non  omit.  test.  JL  fa.  was  issued  into 
Surrey^  under  which  the  goods  of  R.  Hutchinson  were 
seized.  Two  days  after  the  seizure  the  attorney  for  de- 
fendants gave  notice  (and  the  fact  was  so)  that  the  de- 
fendant in  the  original  action  was  surrendered  in  dis- 
charge of  his  bail  on  the  17th  of  April  preceding. 

Per  Curiam.  The  defendant  in  the  original  action 
having  been  rendered  in  time,  the  execution  against  the 
bail  must  be  set  aside,  and  an  exoneretur  entered.  But 
as  they  neglected  to  give  notice  of  the  render,  they  must 
pay  the  costs  which  have  been  incurred. 

Rule  absolute  on  payment  of  costs. 
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Mat,  Gent,  One,  &c.,  against  Brown. 

J)ECLARATION  stated  that  the  Plaintiff,  before  J^^jj^^^j;,, 
the  publication  of  the  libel  thereinafter  mentioned,  defendant  oun- 

noty  nther  in 

had  long  been  an  attorney,  and   in   that  profession  bvoftheac- 

•     <■•  1111  •!•  11    tion  or  in  miti* 

had  been  employed  by  the  parishioners  as  vestry  clerk  g^tion  of  da- 
in  the  parish  of  Si.  MattheWj  Bethnal  Green,  and  that,  JJSSf  oUi« 
whilst  the  plaintiff  was  such  vestry  derk  as  aforesaid,  ^fhtaf $"^** 
certain  prosecutions  were    preferred    and  carried  on  5^^"**. 
against  one  Joseph  Merceron,  for  certain  misdemeanors  i^^g  u>  the 

sune  fubjcct. 

before  then  allied  to  have  been  committed  by  him ;  and      Dedmration 

ftated  that 

in  fiaiherance  of  such  proceedings^  and  to  bring  the  same  plaintiff  was  an 
to  a  sueeestfid  issue,  certain  sums  of  money  belonging  to  hjuTblra^  em. 
the  psridiic^ers  of  the  parish  of  St.  Matthew,  Bethnal  SyderiTin^e 
Qreen,  were  appropriated  and  applied  to  the  discharge  of  JJId^'^'jirt 
the  said  expences  and  law  charires  incurred  on  account  of  ^^  ^'*  ^^ 

'^  ^  vestry  derk, 


the  said  proceedings,  to  wit  at,  &c.;  yet  the  defendant,  certain  proK. 

cutions  were 

well  knowing,  &c,  but  contriving,  &c.  to  injure  plaintiff  earned  on 
in  Us  said  business  and  profession  of  an  attorney,  and  certain  miMle. 
to  cause  him  to  be  esteemed  and  taken  to  be  a  dis-  in  furtherance 
honest,  corrupt,  and  fraudulent  practiser  in  his  said  pro-  cce^'nn' ud 
feaaionm  and  in  his  o£Bce  and  situation  as  vestry  clerk  as  ^  ^^^^ 

'  "^  §ttme  to  a  sue 

ceu^  issue  f 
certain  nims  of  money  belonging  to  the  parishionerB  were  appropriated  and  applied  to  the 
&diaigc  of  the  cipenoea  incurred  on  account  of  the  said  proceedings,  yet  defendant  in- 
tending, &C.  to  injure  the  plaintiff  in  his  profession  of  an  attorney,  and  to  cause  him  to  be 
esteemed  a  fraudiAent  practiser  in  his  said  jirofession  and  in  hu  oJBIce  as  vestry  clerk,  and 
to  cause  it  to  be  suspected  that  the  plaintiff  had  fraudulently  applied  money  belonging  to  the 
parishioners,  on,  &c.,  at,  &c.,  falsely  and  maliciously  publisheid  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  his  conduct  in  his  office  as  Testry  clerk,  and  of  and  concerning 
th*  matters  afcresettd^  the  libel,  &c.  It  appeared  on  the  production  of  the  libel  at  the 
trial,  that  the  imputation  was,  that  the  plaintiff  had  applied  the  parisli  money  in  payment  of 
the  apenccs  of  the  prosecution  afler  it  bad  terminated :  Held,  tlfat  this  was  no  variance, 
because  it  did  not  alter  the  character  of  the  libel,  the  fraud  imputed  to  the  plaintiff  being  the 
same,  whether  the  money  was  misapplied  before  or  aiUr  the  proceedings  had  terminated ; 
and  that  the  allegation,  that  the  libel  was  published  of  and  oooceming  the  nuuters  aforesaid, 
did  DOC  make  it  necessary  to  prove  precisely  that  the  libel  did  relate  to  every  part  of  the 
piaviooily  aCMcd.  — 


Vol.  III.  I  aforesaid. 


Brown. 
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1824.  aforesaid,  and  to  be  a  person  not  fit  to  be  trusted  therein, 
"— ""^  and  to  deprive  him  of  the  same,  and  to  cause  it  to  be 
gainst  suspected  and  beUeved,  that  the  plaintiff  had  fraudulently 
and  clandestinely  appropriated  and  applied  certain  sums 
of  money,  of  and  belonging  to  the  said  parishioners,  there- 
tofore, to  wit,  on,  &c^  at,  &c.,  falsely,  wickedly,  and  ma- 
liciously did  compose,  write,  and  publish  in  a  newspaper 
called  the  Sunday  Monitor ^  of  and  concerning  the  plain- 
ti£^  and  of  and  concerning  his  conduct  in  his  office  as 
vestry  clerk  as  aforesaid,  and  of  and  concerning  the  matters 
aforesaid^  a  certain  malicious  and  defamatory  libel,  con- 
taining, amongst  other  things,  the  defamatory  matters  fol- 
lowing, of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning his  conduct  as  such  vestry  clerk  as  aforesaid, 
and  of  and  concerning  the  matters  q/bresaidf  that  is  to 
say :  ^^  St.  Mattliewj  Bethnal  Green*  At  a  vestry  meet- 
ing h^ld  in  the  pari^  of  St.  Matthex^  Bethnal  Greeny  on 
Wednesday^  the  29th  of  March  last,  the  following  reso- 
lutions were  confirmed,  and  ordered  to  be  printed  in  the 
Sunday  Monitor.  It  is  worthy  of  remark,  that  the  cir- 
cumstances to  which  the  resolutions  here  inserted  relate, 
took  place  shortly  after  the  trial  of  Mr.  Merceron  (mean- 
ing the  aforesaid  Joseph  Merceron\  though  only  very 
recently  discovered  ;  and  the  present  Lord  Chief  Justice 
on  that  OQcasion,  in  his  charge  to  the  jury,  expressly 
declared,  that  although  notice  had  been  given  in  the 
church,  and  although  the  vestry  voted  the  payment  of 
Mr.  Merceron^s  law  expences,  yet,  if  the  jury  thought 
that  he  had  not  given  all  the  publicity  to  the  trans- 
action which  it  was  in  his  power  to  give,  then  the  charge 
of  clandestinity  was  established.  Mr.  May,  (meaning  tlie 
plaintiff),  tlie  vestry  clerk,  and  Mr.  JVrightsoti^  were  then 
present  as  principal  witnesses  against  Mr.  Merceron,  as 


'•'  were 
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were  also  Mr.  Bumford  and    Mr.  Talbot^   two  of  the        i  821.. 
committee  of  his  prosecutors."     And  in  a  certiiin  other  * 

part  of  which  Jibel  were  contained  the  falsei  scandal-  nf^ainst 
ous,  malicious,  and  defamatory  matters  following  of 
iind  concerning  the  plaintiff,  and  of  and  concerning 
nis  ^aid  duty  and  office  of  vestry  clerk,  and  of  and 
concerning  other  his  legal  and  professional  duties,  and 
of  and  concerning  the  matters  aforesaid^  that  is  to 
say  t  ^  Resolved,  that  a  committee  having  been  ap- 
pointed  on  the  29th  day  of  Apil  1818,  to  proceed  with 
certain  prosecutions  against  Mr.  Merceron^  (meaning 
the  said  Joseph  Merceron^)  and  to  raise  by  subscription  a 
fiind  to  defray  the  iuture  law  expences  consequent  there- 
upon, the  said  committee  did,  on  the  20th  day  of  Attn 
gust  following,  make  a  report  in  writing  to  the  vestry, 
which  stated  that  they  had  not  raised  any  money  by  sub* 
scription  to  defray  the  future  law  expences  which  they 
had  nevertheless  incurred ;  and  that  the  said  law  charges 
consisted  of  two  bills  of  Messrs.  Knight  and  Freeman^ 
viz.  one  amounting  to  315/.  19^.  7£^.,  and  the  other  to 
314/L  35.,  making  together  628/.  25.  Id,  In  consequence 
of  such  report  several  persons  (specified  by  name  in  the 
declaration)  and  May  the  vestry  clerk  (meaning  the 
plaintiff)  were  appointed  to  examine  into  the  identity 
and  accuracy  of  the  said  bills ;  and  the  aforesaid  per- 
sons  (thereby  meaning  the  said  persons  so  appointed  as 
aforesaid,  including  the  plaintiff,)  did  pass  the  amount 
of  the  said  bills  in  three  specific  sums  for  payment, 
notwithstanding  they  well  knew  at  the  time  that  the  real 
and  true  amount  of  the  law  and  other  expences  which 
the  committee  had  altogether  incurred  amounted  to  no 
more  than  503/-  25.  7^,  instead  of  628/.  25.  7t/.,  of 
which  only  243/.  25.  Sd,  ought  to  have  been  taken  out 
of  the  poor-rate  fund,  whereas  628/.  25.  Id*  was  actually 

I  2  taken. 
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1824.       taken.     This  vestry,  therefore,  deem  the  conduct  of  the 
aforesaid  persons  highly  censurable,  and  they,  in  the 

against  most  unqualified  terms,  censure  them  accordingly;  but 
as  respects  the  conduct  of  Mr.  James  May^  the  vestry 
clerk  (meaning  the  plaintiff)  and  l(^al  adviser  of  this 
parish,  who  not  only  concurred  in  this  transaction,  but 
actually  furnished  a  bill,  paid  before  the  vestry  knew  of 
the  prosecutions,  and  incorporated  it  in  his  own  hand 
writing  with  the  unpaid  law  expences  of  the  committee ; 
he  also  signed  his  name,  as  testifying  to  the  truth  of  the 
printed  receipts  and  disbursements  of  the  parish  in  which 
were  inserted  the  two  fictitious  bills  under  the  denomi-- 
nation  of  Messrs.  Knight  and  Freemaris  bills ;  as  also  a 
charge  of  upwards  of  630/.  for  weekly  payments  to  out^ 
door  poor,  when  they  never  received  a  farthing  of  it,  and 
of  which  lis/.  95.  3(/.  was  expended  by  himself  (mean- 
ing the  plaintiff)  and  other  persons,  called  constituted 
authorities,  in  eating  and  drinking;  this  vestry,  there- 
fore, consider  lAx.  James  May^  meaning  the  plaintiff,  as 
most  unworthy  of  their  future  confidence  and  support" 
(meaning  thereby,  that  the  plaintiff,  in  the  examination 
and  allowance  of,  and  in  his  conduct  and  proceeding  with 
respect  to  the  said  bills  and  accounts,  supposed  to  have 
been  incurred  for  and  on  behalf  of  the  said  parishioners 
of  the  said  parish  of  SL  Matthew^  Betknal  Crreen,  acted 
corruptly  and  fraudulently  as  a  vestry  clerk  of  the  said 
parish.)  Plea,  first,  not  guilty;  secondly,  that  the  mat- 
ters contained  in  the  libel  were  true.  At  the  trial  before 
Abbott  C.  J.,  at  the  sittings  after  Easier  term,  182S,  the 
libel  set  out  in  the  declaration  was  produced  in  evidence, 
and  it  was  objected,  on  the  part  of  the  defendant,  that 
there  was  a  variance  between  the  libel  proved  and  that 
described  in  the  declaration,  inasmuch  as  it  was  averred 

in 
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in  the  declaration,  that  the  prosecutions  were  preferred        1824*. 
against  Merceron^  and  that  in  fwrtherame  of  such  pro-  ' 

ceedingSj  and  to  bring  the  same  to  a  successful  issue,        agahui 
certain  sums  of  money  belonging  to  the  parishoners  were 
appropriated  and  applied  to  the  discharge  of  the  ex- 
pences,  and  that  it  appeared  by  the  proof,  that  the  libel 
charged  this  money  to  have  been  applied  to  discharge 
theexpences,  iyter  the  proceedings  had  terminated.  The 
Lord  Chief  Justice  overruled  the  objection,  but  reserved 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit     In 
the  course  of  the  trial  the  defendant  offered  in  evidence 
other  libels  published  of  him  by  the  plaintiff,  but  not  re- 
lating to  the  same  subject  as  that  on  which  this  action 
was  hrongfat  The  Lord  Chief  Justice  refused  to  receive 
this  evidence  of  particular  libels,  but  he  did  receive  ge- 
neral evidence,  that  before  the  publication  of  the  libel  in 
question,  the  plaintiff  had  published  other  libels  of  the 
defendant.     The  plaintiff  having  obtained  a  verdict  on 
both  issues,  a  rule  nisi  for  a  nonsuit  or  a  new  trial  was 
obtained,  upon  the  grounds  taken  at  the  trial. 

Scarlett^  Gtamey^  and  Holt  now  shewed  cause.  There 
is  no  variance  in  this  case.  '  The  averment  that  the  libel 
relates  to  certain  introductory  matters  before  stated, 
does  not  form  any  part  of  the  description  of  the  libel« 
It  is  matter  of  inducement  introduced  to  explain  the 
libel;  and  if  so,  it  is  quite  clear  that  it  need  not  be 
proved  precisely  as  it  is  alleged.  Yarley  v.  Ttimock.  (a) 
.jackets  V.  Salwey.  (i)  Figgins  v.  CoggswelL  (c)  Lord 
ChtarckSl  v.  Hunt,  (d)     It  is  sufficient  in  an  action  of  tort 


(a)  Palmer,  259.  (0)  2  7?.^  ^.560. 

(c)  SM.4[S.  369.  {d)  !2  £.  ^  A,  685. 
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1624.        to  prove  the  same  ground  of  action  as  that  which  is  laid 
~  in  the  declaration,  and  it  is  not  necessary  to  prove  the 

againu  wholc  of  the  charge  laid.  Here  the  allegation  was  divi- 
sible, and  it  was  sufficient  to  prove  part  of  it.  Rex  v. 
Hunt,  (a)  Rex  v.  Suitatu  (b)  Assuming  the  allegation 
to  be  descriptive  of  the  libel,  still  if  it  be  descriptive  of  a 
circumstance  wholly  immaterial  to  the  deianmtory  cha- 
racter of  die  libel,  it  need  not  be  proved.  Now  here  the 
defamatory  character  of  the  libel  consists  in  the  imputa- 
tion thili  the  parish  money  was  improperly  applied,  with 
the  plaintiff's  concurrence,  to  defray  expences  incurred 
in  a  prosecution  against  Merceron.  That  is  the  gist  of 
tlie  fraud  and  dishonesty  charged  upon  the  plaintiill 
The  fi'aud  imputed  is  the  same,  and  the  imputation  is 
equally  injurious  to  the  character  of  tlie  plaintiff;  and 
the  damages  which  he  will  be  entitled  to  recover  will  be 
the  same,  whether  the  fraud  is  charged  to  have  be^i 
consummated  before  or  afler  the  proceedings  against 
Merceron  were  at  an  end.  That  circumstance,  there- 
fore, does  not  alter  the  character  of  the  libel.  Now 
even  with  respect  to  written  instruments,  it  is  sufficient 
to  produce  instruments  corresponding  in  all  material 
circumstances  with  diose  set  out  on  the  record.  In 
Draper  v.  Garratt  (c),  the  declaration  on  a  replevin  bond 
stated,  that  the  party  replevying  levied  his  plaint  at  the 
next  county  court,  to  wit,  at  the  county  court  faolden 
before  A.  B.  C  and  £>.,  suitors  of  the  said  court,  which 
suit  was  afterwards  removed,  &c.  By  the  record  pro- 
duced in  evidence,  it  appeared  that  the  plaint  was  levied 
at  a  court  holden  before  £.,  F.^  G.,  and  H. ;  and  it  was 
contende<I  that  the  plaintiff  in  his  declaration  had  affected 

(fl)  2  CampbeU,  5SS.  {b)  4M.^S,  532. 

(•)  2B,iC.Z 
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ta  describe  the  record,  aud  that  the  variance  therefore       1824* 
was  &tai :  but  the  Court  held  it  to  be  iminaterial.  be-       ~    ' 

'  Mat 

cause  it  was  unnecessary  to  state  or  prove  the  names  of       against 

•^  *  Browk. 

the  suitor^  and  therefore  that  allegation  might  be  re- 
jected as  surplusage,     So  here  it  was  wholly  unnecessary 
to  ailegB  that  the  libel  predicated  any  particular  time 
when  the  money  was  misapplied.   The  case  of  Tlie  King 
V.  Home  (a)  is  distinguishable  from  the  present^  IxK^use 
the  allegatipn  there,  that  the  libellous  matter  was  *'  of 
and  oonceming  the  king^s  government  and  the  emplpy- 
m^  of  \m  tioopSf"  with  reference  to  the  libel  then 
under  prosecutipn,  (constituted  one  entire  pr<4>osition» 
lor  unless  th^  libel  related  to  troops  employed  by 
the  gOFeminent,  it  could  not  be  a  libel  /concerning  the 
king's  gpvernm^t.     But  here  the  proposition  that  the 
libel  wu»  published  *'  of  ^nd  concerning  the  matters 
afiuQesaidy''  is  ^  proposition  consisting  of  several  distinct 
partSi  and  ji  is  gufiicient  to  prove  a  libel  published  re- 
lating to  so  many  of  those  previous  matters  as  were 
essential   to  give  it  the  particulai*  defamatory  charac- 
ter so  described.     Secondly^  the  evidence  of  particular 
libels  published  by  the  plwitilFof  the  defendant  was  not 
admis^ble,  either  in  answer  to  the  action  or  in  mitiga- 
tion of  damages.     Such  evidence  would  lead  to  grea^t 
inconvenience  if  admitted  in  trials  at  Nisi  Prius.    The 
juiy  are  sumnu^ed  to  try  the  issue  joined  between  the 
parties.     Instead  of  trying  that  issue  only,  they  would  b^ 
called  upon  to  try  matter  which  ought  rather  to  be  the 
subject  of  separate  actions.     It  would  be  productive  also 
of  great  injustice ;  &r  t^e  plaintiff  would  not  have  notice 
of  the  libels  inteoded  to  be  prioduced  against  him^  and 

I  4  could 
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1824.       could  not  be  prepared  to  defend  himself  against  the 
charge  of  having  published  them. 

The  Attametf'-General^  Broughanij  and  Kelly^  contra. 
It  may  be  conceded  as  a  general  proposition,  that  in  an 
action  of  tort,  or  in  an  indictment,  it  is  sufficient  to 
prove  substantially  the  same  ground  of  action,  or  the 
same  ofience  as  that  which  is  allied  on  the  record; 
but  here  the  plaintiff  has  made  it  necessary,  by  the  form 
of  the  declaration,  to  prove  a  libel  precisely  similar  to 
that  which  he  has  described ;  for  the  allegation  that  it 
was  '^  of  and  concerning  the  matters  aforesaid,"  is  de- 
scriptive of  the  libel  itself.    The  plaintiff  has  therefore 
undertaken  to  prove  a  libel  relating  to  aU  the  matters 
before  specified;  one  of  the  matters  previously  recited 
being,  that  parish  money  had  been  applied  to  defray 
the  expences  of  MercetxnCs  prosecution  in  order  to  bring 
the  same  to  a  success/id  termination.    It  was  necessary, 
therefore,  for  the  plaintiff  to  prove  a  libel  charging  that 
the  money  had  been  misapplied  before  the  prosecution 
against  Merceron  had  terminated.      In  The  King  v. 
Hom^  it  was  laid  down  both  by  Lord  Mansfield  and 
Lord  C.  J.  De  Grey,  that  the  all^ation,  *<  of  and  con- 
cerning the  king^s  government  and  the  employment  of 
his  troops,*'  made  it  necessary  to  prove  that  a  libel  had 
been  published  reladng  both  to  his  majesty's  govern- 
ment and  the  employment  of  his  troops.    It  would  have 
been  an  answer  to  the  indictment  if  it  had  appeared  that 
the  libel  published  was  not  relating  to  the  king's  govern- 
ment or  to  the  employment  of  his  tnx^>s.     In  Teesdaie 
v.  Clement  (ft),  the  declmrati<m  was  for  a  libel,  stating 
that  the  plaintifl^  a  constable,  had  apprehended  persons 

(«)  1  GUlty'f  Rtp.  605. 
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stoding  a  dead  body,  and  had  carried  the  body  to  Sur-       1824. 
geons'.hall,  and  that  defendant  published  the  libd  of      -^ 
and  concemmg  plaintiff's  said  conduct ;  second  count,      ,S^°^ 
that  defendant  published  a  certain  other  libel  of  and 
ccmoeming  the  conduct  of  the  plaintiff  respecting  the 
said  dead  body :  and  it  was  held  necessary,  in  support 
of  both  counts,  to  prove  that  the  plaintiff  had  carried  the 
body  to  Surgeons'-halL     That  case  is  precisely  in  point 
So  in  Shepherd  v.  BUss  (a) ;  the  declaration  allied  that 
the  words  were  spoken  of  and  concerning  certain  soap, 
alleged  by  ^.  jB.  to  have  been  stolen :  it  was  held  that 
the  declaration  was  not  supported  by  evidence,  that  the 
wcurds  were  spoken  concerning  certain  soap  alleged  by 
jIjB.  to  have  been  taken  out  of  his  yard.    SecoQdly, 
the  libels  distributed  by  the  plaintiff  concerning  the  de- 
fendant ou^t  to  have  been  received  in  evidence,  either 
in  bar  of  the  action,  or  in  mitigation  of  damages.    In 
AxUumy  PasquitCs  {b)  case.  Lord  Kewfcn  held  that  they 
were  admissible  even  in  bar  of  the  action.    In  Finnerty 
V.  Tipper  (c).  Lord  C.  J.  Mansfield  allowed  other  libels, 
poblished  by  the  plaintiff  of  the  defendant  to  be  received 
in  mitigation  of  damages.    It  b  true  that  these  were  only 
nisi  prius  cases.     It  seems  however  to  be  more  reason- 
able to  allow  the  libels  themselves  to  be  produced  in 
eridence  than  to  receive  general  evidence  of  the  plaintiff 
having  libelled  the  defendant.     In  that  case,  the  witness 
'  is  suffered  to  give  parol  evidence  of  a  matter  reduced 
into  writing  and  his  judgment  as  to  the  nature  of  the 
puUicalion  is  conclusive  upon  the  parties,  whereas  if 
the  particular  evidence  be  received,  the  papers  omtain- 

(a)  SAor*.  SXO, 

(*)  Ciltd  in^  Fbnimiy  ▼.  Tipper^  QCamph,  76.i  and  in  Taberir.  Tii>- 
ptr,  I  Campb.  550. 
(c)  2Caaifi6.76. 
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1824^ 

May 

agamU 
BaowVk 


ing  the  matter  itself  are. produced,  aad  th^  jui^  tli^n 
have  an  opportunity  of  judging  whether  they  amount  to 
a  libel  or  not* 

Ab90TT  C.  J.  I  am  of  opinion,  tbfit  ntuiher  of  tht; 
objectiops  which  have  been  tak^n  in  the  presi^t  case 
on  the  part  of  the  defendant  ought  to  prevail.  The 
first  objection  is  on  the  ground  of  variance.  Tlie  sup^- 
posed  Tariance  is  between  matter  of  fact  alleged  in 
the  dedaratioiiy  and  matter  of  fact  proved.  It  is  not  a 
variance  between  the  contents  of  a  written  instrument 
described  on  the  record,. and  a  written  instrument  proved 
in  ievidence.  Now  it  is  a  general  rule,  that  a  variance 
between  the  allegation  and  the  proof  will  not  defeat  a 
party^  unless  it  be  in  respect  of  matter  which,  if  pleaded, 
would  be.  material.  If  the  variance  be  in  respect  of 
matter  not  essential  to  maintain  the  action  or  the  plea, 
it  is  of  no  importance.  Then  the  question  U>  be  con- 
sidered is^  whether  the  matter,  with,  respect  to  which 
the  variance  i»  allc^ged  to  ^cist^  with  reference  to  the  libel 
itself  was  in  any  dcgnse  essential  to  support  the  action  ? 
The  matter  of  &ct  alleged  is,  that  certain  pcoseculiions 
had  been  institnted  against  Merceron ;  and  that,  in  fur- 
therance of  those  proceedings,  and  io  britig  the  same  to  a 
siiccessfid  issue,  certain  suflAS  of  money  belonging  to  the 
inhabitants  of  the  parish  of  Bethnal  Green  were  sf^ma- 
priated  and  applied  to  discharge  the  expences.  Now,  it 
is  quite  immaterial  with  regard  to  the  de&motory  cha- 
racter of  the  libelf  wb^er  the  nioney  of  the  pariahipners 
appropi'iated  and  applied  tp  the  discharge  of  ]*w  .«a^- 
pences  incurred  in  the  prosecutions,  was  so  appropriated 
and  applied  before  the  prosecutions  had  airived  at  their 
termination  by  the  judgment  of  the  Court  or  afterwards. 

Then, 
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Tien,  according  to  the  general  rule,  tbia  variatioh  be* 
tween  the  allegation  and  the  proof  will  not  be  material, 
unless  the  plaintiff  has,  by  some  other  matter  oh  die 
record,  rendered   it  necessary  for  him  to  prove  the 
allegation  precisely  as  he  has  made  it.    It  was  con- 
tended that  the  plaintiff  hi^,  by  the  form  of  his  dedar^ 
ation,  rendered  it  necessary  for  him  to  prove  (diough 
otherwise  it  would  have  been  unnecessary,)  that  the  libd 
does  relate  to  all  the  matter  previously  alleged;  that  by 
the  averment,  that  the  defendant  pubUshed  a  libel  ^  of 
and  concerning  the  matters  aforesaid,'*  he  has  remlered 
it  necessary  for  him  to  prove  all  the  matters  aforesaid, 
to  be  matters  to  which  the  supposed  libel  rdates.    I  am, 
however,  of  opinion,  that  the  i^egation  does  not  com- 
pel the  plaintiff  to  prove  formally  and  precisely  that 
the  libel  relates  to  every  part  and  particular  of  the 
matter  so  previously  stated,  but  that  it  satisfies  all 
he  has  taken  on  himself  to  prove^  if  he  shews  that 
the  libel  relates  substantialbf  to  the  matters  previously 
alleged  by  way  of  introductiotH   in    such    a  manner 
as  that  the  de&matian  contained  in  the  libel  is  of  the 
character  and  effect  which  the  plaintiff  has  described. 
It  b  true^  that  in  the  case  of  the  King  v.  Home^  tbe 
words  ^  of  and  concerning  the  king^s  government  and 
tbe  employment  of  his  troc^,''  were  held  to  connect  the 
libel  vrith  the  king's  government  and  the  employment 
of  his  troops ;  and  most  undoubtedly  in  that  case  they 
did,  and  it  was  therefore  essential  that  it  should  in  some 
way  appear  on  the  record,  that  tbe  libel  was  a  libel  con- 
cerning the  king's  government  and  the  employment  of 
hb  troops ;  or  otherwise  the  matter  which  was  said  to 
be  a  libel,  might  have  been  innocent  in  itself,  at  least 
innocent  as  against  the  crown  in  the  way  alleged.     It 

would 
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1824.       would  not  have  had  that  de&matory  character  which  the 

-j^^.        information  had  given  to  it  in  the  introductory  averment. 

Sfomst        In  the  case  of  Teesdale  v.  dement^  the  decision  proceeded 

Bftowy.  '^  .... 

on  this  ground,  that  the  fact  on  which  the  plaintiff  failed  in 
proof,  was  material  to  the  de&matory  character  of  the  libel 
itself.    Now,  here^  the  fact  which  the  plaintiff  has  failed  in 
proving  (viz.  the  object  for  which,  and  the  time  when,  the 
money  of  the  parishioners  was  appropriated)  is  wholly  im- 
material. As  to  the  other  cases  referred  to  in  the  course  of 
the  argument,  I  think  the  utmost  effect  that  can  be  given 
to  them  is  this,  that  the  judges  before  whom  those  cases 
occurred,  were  inclined  to  tMnk  that  that  which  followed 
the  words  *^  of  and  concerning^'  must  be  precisely  proved. 
It  has  at  times  certainly  been  the  inclination  of  my  own 
opinion,  and  I  believe  in  one  case  I  ruled  accordingly. 
But  that  was  an  opinion  delivered  at  Nisi  Prius  (a)  on  the 
best  attention  I  could  give  to  the  case  then,  but  I  think 
since,  on  reviewing  the  former  decisions,  more  weight 
has  been  given  to  them,  than  on  grave  consideration  and 
attention  they  are  fairly  entitled  to.     For  the  reasons 
already  given,  I  think  the  plaintiff  did  prove  so  much  of 
his  allegation  as  was  necessary  to  maintain  his  action, 
notwithstanding  the  reference  to  introductory  matter  by 
means  of  the  words  ^^  of  and  concerning"  which  occurs 
in  the  subsequent  part  of  the  allegation. 

The  other  objection  is,  that  I  rejected  evidence  which 
it  is  contended  ought  to  have  been  received.  The  evi- 
dence offered  at  the  trial  was  of  particular  libels  alleged 
to  have  been  published  and  distributed  by  the  plaintiff. 
It  was  not  contended  that  any  one  of  those  libels  could 
be  said  to  be  the  provocation  to  the  particular  libel  of 

(a)  Lewis  ▼.  Walter, 

which 
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vhich  the  plaintiff  complains.     I  thought  that  unless  it        1824. 
could  be  made  to  appear  that  the  libels  offered  in  evi- 
denoe  related  to  the  same  subject  as  the  libel  on  which        agamn 
the  action  was  brought,  I  ought  not  to  receive  them  as 
evidence.     It  is  not  contended  that  they  do  distinctly 
relate  to  the  same  subject  as  the  libel  on  which  the 
action  is  brought.     It  must  now  be  taken  that  they  did 
not.  Then  it  comes  to  this  single  question,  whether  when 
one  man  brings  an  action  against  another  for  libelling 
him,  it  is  competent  for  that  other  to  shew,  that,  as  to 
other  subjects,  the  plaintiff  has  published  libels  on  him. 
The  inconvenience  of  allowing  such  evidence  has  been 
adverted  to  in  argument,  and  no  one  who  is  acquainted 
with  the  nature  and  course  of  a  trial  by  a  jury,  who  are 
summoned  to  try  die  issue  joined  between  the  parties,  can 
doubt  that  it  would  be  most  inconvenient.  That,  however, 
is  not  of  itself  a  decisive  ground  for  the  exclusion  of  evi- 
dence; but,  in  considering  the  question,  whether  evidence 
ought  to  be  received,  it  is  important  to  look  at  the  incon- 
venience to  which  its  reception  would  lead.     If  I  had  re- 
ceived thej^vidence  in  this  case,  the  effect  of  it  would  have 
been,  that  the  attention  of  the  jury  would  have  been  dis- 
tracted with  a  multiplicity  of  questions  and  issues,  not 
raised  upon  the  record,  but  raised  on  a  sudden  at  Nisi 
Prius,  of  which  the  party  against  whom  the  proof  was 
offered  could  have  no  previous  notice,  and  which  he  could 
not  come  prepared  in  any  degree  to  meet.     It  is  said,  that 
to  be  consistent  with  myself,  I  ought  to  have  received  the 
particular  libels  in  evidence,  and  that  it  would  have  been 
better  to  have  done  so,  than  to  have  admitted,  general 
evidence  that  the  plaintiff  had  distributed  papers  defam- 
atory of  the  defendant.  The  question  is  not  now  whether 
general  evidence  was  properly  allowed.     If  that  was  so, 

I  should 
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1824.  I  should  pause  before  I  gave  an  opinion  upon  it  sitting 
-J  ^         in  this  place.     For  the  reasons  I  have  already  given,  as 

f»gamst  they  did  not  properly  form  part  of  the  matter  in  issue  in 
this  cause,  I  am  of  opinion  that  they  could  not  be  re- 
ceived in  evidence,  either  in  bar  of  the  action,  or  in 
mitigation  of  damages.  It  seems  to  me,  that  it  is  not  a 
just  ground  for  mitigating  damages  in  an  action  brought 
for  one  libel,  that  on  other  occasions  the  plaintiff  has 
written  libels  on  the  defendant,  on  some  other  matter 
unconnected  with  that  which  is  the  subject  of  the  action. 
It  woidd  be  a  set-off  of  one  libel  against  another.  I  am, 
therefore,  of  opinion,  that  I  certainly  did  right  in  re- 
fusing to  receive  the  particular  libels  in  evidence.  I 
giite  no  opinion  whether  I  <lid  right  or  wrong  in  admit- 
ting t^e  general  evidence;  it  is  unnecessary  to  do  so,  the 
ver<£ct  having  been  found  for  the  plaintiff.  For  thes^ 
reasons,  I  think  that  this  rule  ought  to  be  discharged. 

Bayley  Ji  It  appears  to  me  quite  clear,  that  the 
•  evidence  which  my  Lord  Chief  Justice  rejected  was 
rightly  rejected,  and  that  he  went  quite  as  far  as  the  law 
allowed  him,  when  he  received  general  evidence  to  prove 
that  the  plaintiiF  had,  before  that  period  of  time,  been 
libelling  the  defendant.  In  deciding  whether  particular 
matter  is  evidence  or  not,  it  is  necessary  to  consider 
what  is  the  issue  joined  between  the  parties;  for  evi- 
dence of  particular  facts  not  relating  to  that  issue  is 
not  admissible.  In  some  instances  general  evidence  is 
admissible,  where  evidence  of  a  particular  fact  is  not. 
Thus,  when  the  credit  of  a  witness  is  objected  to, 
general  evidence  that  he  is  not  to  be  believed  on  oath 
is  admissible ;  but  specific  evidence  that  at  some  period 
he  had   committed   a   particular  crime   is   not  admis- 
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1824.       and  concerning^'  not  to  have  tbatefiect;  but  that  they 
only  make  it  necessary  on  the  part  of  the  plaintifiF to  prove 

^ahut  a  libel  relating  to  those  matterSf  so  &r  as  they  are  con- 
nected with  the  libel  in  respect  either  of  the  particular 
defamatory  character  ascribed  to  it  in  the  declarationi  or 
of  the  manner  in  which  it  is  afterwards  set  ouL  Ify  for 
instance,  the  plaintiff  in  stating  the  libel  had  connected 
it  by  innuendo  with  a  particular  allegation,  then  he 
would  be  bound  to  prove  a  libel  relating  to  the  matter 
contained  in  that  allegation.  At  first  I  thought  that  the 
case  of  the  King  v.  Home  went  to  an  extent  to  which  I 
was  afterwards  satisfied  it  did  not  go.  There  it  is  stated 
by  Lord  C.  J.  De  Grey,  that  the  words  ^^  of  and  concern- 
ing^' tied  the  prosecutor  jdown  to  prove  that  it  was  ^'  of 
and  concerning  liis  majes^s  government,  and  of  and 
concerning  the  employment  of  his  troops,"  and  that  if  the 
prosecutor's  proof  &iled  in  either  branch  of  that  proposi- 
tion, the  prosecutor  must  have  failed  in  toto.  But  Uiat 
was  one  entire  indivisible  propositicm,  and  not  a  pro- 
position containing  two  distinct  and  separate  branches. 
If  there  had  been  two  distinct  and  separate  branches 
of  the  proposition,  then  that  case  would  have  been 
an  authority  to  shew  that  the  allegation,  which  was 
*^  of  and  concerning^'  two  things,  would,  at  all  events, 
make  it  necessary  to  prove  that  it  was  ^^  of  and  con- 
cerning" each.  But  there  the  libellous  matter  was  of 
and  concerning  one  entire  proposition,  and  therefore  the 
consequence  does  not  follow.  The  information  there 
charged,  that  the  defendant  intended  to  create  dissatis- 
faction towards  his  majes^s  government,  and  published 
the  libel  of  and  concerning  his  majesty's  government, 
and  the  employment  of  his  troops.  The  employment 
of  them  is  understood  by  Lord  C.  J.  De  Grey  to  mean 
employment  by  his  majesty's  government.      The  libel 

15  did 
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did  not  say  a  syllable  about  his  majesty's  government        1824. 
at  all ;   all  that  was^  stated  was,  that  some  of  the  sub-       — — ^- 

.   •  Mat 

jects  were  inhumanly  murdered  by  the  king^s  troops.  J^^'*^ 
Unless  those  troops  were  acting  under  the  employ- 
ment  of  government,  there  was  no  libel  on  his  majes- 
ty's government,  therefore  the  allegation,  that  the  libel 
was  ^  of  and  concerning  his  majesty's  government, 
and  of  and  concerning  the  employment  of  his  troops," 
was  one  entire  indivisible  proposition,  both  branches  of 
which  it  was  necessary  to  prove.  And  so  it  was  consi- 
dered by  Lord  C.  J.  De  Grey^  in  delivering  the  opinion 
of  the  judges,  for  he  says,  ^*  The  natural  import  of  the 
words  seems  to  be  this,  I  am  speaking  of  the  king's 
admmistration  of  government  relative  to  liis  troops." 
That  case,  therefore,  being  out  of  the  question,  there  is 
not  any  other  which  establbhes  that  the  averment  that  the 
libel  is  **  of  and  concerning  the  matters  aforesaid,"  makes 
it  necessary  to  prove  a  libel  relating  to  every  part  of  the 
introductory  statement  in  the  declaration.  That  part 
of  the  introductory  statement  in  this  case  which  is  sup- 
posed not  to  have  been  warranted  by  the  language  of  the 
libel,  is  not  connected  by  any  innuendo  with  the  libel  itself, 
nor  has  it,  as  it  seems  to  me,  any  material  connection 
with  it.  It  states,  ^*  that  certain  prosecutions  were  pre- 
ferred and  carried  on  against  Merceron,  and  in  further- 
ance of  such  proceedings,  and  to  bring  the  same  to  a 
successful  issue,  money  belonging  to  the  parishioners 
.  was  applied  in  discharge  of  the  said  expences  and  law 
charges  incurred  on  account  of  the  said  proceedings." 
The  words  *^  said  expences"  are  improperly  introduced, 
for  they  are  not  previously  mentioned  ;  it  must  be  con- 
sidered, therefore,  to  allege,  that  the  money  was  applied 
to  the  disdbarge  of  expences  and  law  charges  incurred 
on  account  of  the  proceedings.  But  then  it  is  saidp 
Vol.  III.  K  that 
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1824.  that  the  allegation  that  these  monies  were  appropriated 
in  furtherance  and  for  tlie  purpose  of  bringing  the  pro- 

^soMtf  secution  to  a  successful  termination  implies,  that  the 
Hioney  was  appropriated  while  the  cause  was  in  pro- 
gressi  whereas,  in  point  of  fact,  it  was  appropriated 
after  the  cause  had  terminated;  but  the  period  of 
time  at  which  that  q)propriation  took  place  had  no- 
thing to  do  /with  the  character  of  the  libel.  The 
charge  against  Mr.  May  is,  that  he  suffered  to  be 
brought  forward  a  sum  of  6i28/.  at  a  period  of  time  when 
503/.  was  all  that  was  due,  and  24>3/.  was  all  that  ought 
to  have  been  charged  against  the-  parish.  It  is  equally 
a  libel,  and  the  fraud  imputed  to  him  is  precisely  the 
same,  whether  the  money  was  misappropriated  in  the 
progress  of  the  prosecution,  or  afier  it  came  to  its  ter- 
mination. This  circumstance^  introduced  in  the  declar- 
ation, and  concerning  which  the  libel  is  said  to  have 
been  published,  is  wholly  immaterial  to  the  defamatory 
character  of  the  libel.  Another  part  of  the  libel  is 
entirely  unconnected  with  that  previous  all^ation,  viz. 
that  part  which  insinuates  that  another  sum  of  600/. 
and  upwards,  pretended  to  have  been  applied  to  the 
payment  of  out-door  paupers,  had,  in  point  of  fact, 
never  been  so  applied,  but  that  Mr.  May  and  others  had 
appropriated  a  considerable  part  of  it  to  the  expences 
of  eating  and  drinking  in  taverns.  For  these  reasons  I 
am  of  opinion  that  the  evidence  was  properly  rejected, 
and  that  there  was  not  any  variance. 

HoLROTD  J.  I  am  of  opinion,  that  neither  of  the  objec- 
tions which  have  been  made  in  this  case  ought  to  prevail. 
First,  I  think  thi^t  the  evidence  tendered  was  properly  i*e- 
jected.  It  certainly  would  be  pregnant  with  the  greatest 
lAeonvenience,  if,  in  an  action  for  a  libel,  evidence  of  otlier 

specific 
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qiecific  libds  published  by  the  plaintiff  of  the  defendant        1824. 
w«re  to  be  admitted.    The  issue  to  be  tried  was,  whether  ■ 

Mat 

the  defendant  was  guilty  of  publishing  the  libdi  with  agquut 
whick  he  was  charged.  It  was  wholly  immaterial  to  that 
issue  whether  the  plaintiff  had  published  other  specific 
libels  of  the  defendant  or  not  It  has  been  said  that  the 
eridenoe  ought  to  have  been  received  in  mitigation  of 
ffamages.  It  would  be  very  strange,  however,  if,  when 
the  plaintiff  is  seeking  damages  for  an  injury  done  to 
him  by  an  act  of  the  defendant,  the  latter  should 
be  permitted  to  avail  htmsdf  of  the  law  to  recover 
dsmages  against  the  jdaintiff  for  another  libel  produced 
at  &  time  when  the  plaintiff  could  not  be  elpected  to  be 
prqaarbdwHii  evidoice  to  justify" or  (»cuse  it;  for  that 
would  be  the  effect  of  allowing  him  to  give  other  libels 
in*eia(k»ee  to  diminish  the  damages  which  the  plaintiff 
would  otherwise  receive  in  consequence  of  the  act  which 
the  defendant  had  done.  I  think  the  plaintiff  b  entitled 
to  recover  the  damages  which  he  really  has  sustained  fixnn 
the  aet  of  the  drfendsait,  whether  he  has  injured  the  de- 
fendant on  other  occasicms  or  not.  If  that  evidence  is 
not  admitted^  no  injury  can  be  done  to  the  defendant, 
for  he  may  resort  to  his  remedy  and  recover  damages 
for  the  iojary  he  has  sustained ;  and  by  the  plaintiff  then 

he  will  have  an  opportunity  of  jus- 
excusing,  or  den3ring  that  which  is  alleged. 
The  argument  ab  tnconvenienti  is  of  importance  in  con- 
sidering' wffst  the  law  is,  and  there  cannot  be  any  doubt 
that^e  reception  of  this  evidence  would  tend  to  great 
ineoBVeBsence  and  injustice. 

lam  abb  of  opinion,  that  there  is  no  variance.  It 
camiot  be  contended  that  there  is  any  valid  objecticm  on 
tluagroundy  unless  it  amounts  to  a  misdescription  of  the 

K  2  libel; 
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1824.       lii)0i .  that  is,  that  one  libel  is  charged  in  the  declaration^ 
'May        and  tliat  another  libel  of  a  difierent  nature  is  proved.  It 
BrowiI       ^  stated  to  be  a  libel  *<  of  and  concerning  the  matters 
aforesaid."     That  is  a  general  allegation,  which  is  not  to 
h^  considered  as  extending  to  all  and  every  the  matters 
aforesaid.     In  the  case  of  7%e  King  v.  Home  the 
libel  was  alleged  to  be  <^  of  and  concerning"  the  go- 
vemment.     That  was  considered  not  to  import  that  it 
was  of  and  concerning  every  branch  of  the  govern- 
inent;   but  that  it  was  of  and  concerning  some  one. 
branch  of  the  government*     But  there  it  was  also  al- 
leged to  be  of  and  concerning  the  employment  of  the 
king's  troops :  that  was  held  not  to  import  that  it  was 
*'  of  and  concerning  the  general  employment  of  all 
troops;"  but  it  was  held  that  the  allegation  was  sus- 
tained by  proof  of  a  libel  of  and  concerning  any  part 
of  the  king's  troops.     The  introductory  part  of  the  de- . 
claratiou  here  says,  that  the  plaintiff,  was  vestry  clerk 
appointed  by  the  parishioners:  that  has  been  proved. 
It  is  stated,  diat  while  he  was  vestry  clerk  proceedings 
were  carried  on  against  Mr.  Merceron  for  something 
alleged  to  have  been  committed  by  him.     Then  it  goes 
on  to  state,  that  certain  sums  of  money  belonging  to 
the  parishioners  of  St.  Matthew^  Bethnal  Green^  were 
appropriated  and   applied   to  discharge  the  expences 
incurred  in  the  said  proceedings,  in  furtherance  of  such 
proceedings,  and  in  order  to  bring  them  to  a  successful 
issue.      The  injurious   character  of  the  libel  is  pre- 
cisely the  same,  whether  the  money  was  applied  with 
the  particular  motive  and  at  the  particular  time  men- 
tioned in  the  introductory  part  of  the  declaration  or  not 
It  seems  to  me,  therefore,  that  that  allegation  was  wholly  . 
immaterial  to  the  character  of  the  libel  itself,  and  being 

immaterial, 
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immaterial,  it  was  unnecessary  to  prove  it.  In  an  action  1 824>. 
upon  a  bill  of  exchange  (a),  where  the  declaration  stated  — — 
the  bill  to  have  been  accepted  and  indorsed  before  it  againu 
became  due,  and  the  proof  was,  that  it  was  indorsed 
after  it  became  due,  the  court  held  it  to  be  no  variance, 
because  it  was  immaterial,  whether  the  bill  was  indorsed 
be&re  or  after  it  became  due;  and,  therefore,  it  was 
unnecessary  to  prove  the  indorsement  precisely  at  the 
time  when  it  was  all^;ed*  So  here,  it  is  wholly  imma- 
terial, with  respect  to  the  character  of  the  slanderous 
matter  imputed  by  this  libel,  whether  the  charge  be, 
that  the  money  was  applied  before  or  after  the  prose- 
cution was  terminated.  For  these  reasons  I  am  of  opi- 
nion, that  the  present  rule  must  be  discharged. 

LiTTLEDALE  J.  I  think  that  the  evidence  was  pro- 
perly rejected.  Upon  the  plea  of  not  guilty  the  only 
quesdcm  was,  whether  the  defendant  had  published  the 
libel  in  question.  Upon  that  issue,  therefore,  it  was  not 
competent  to  the  defendant  to  give  in  evidence  other 
libds  publbhed  of  him  by  the  plaintiftl  That  was  no 
part  of  the  issue  raised  upon  this  record.  I  think  that 
they  could  not  be  received  as  evidence  to  mitigate  the 
damages.  If  they  were  received  in  evidence  to  mitigate 
damages,  see  what  the  situation  of  the  plaintiff  would 
be;  be  has  no  notice  that  the  libels  will  be  offered  in 
evidence;  he  has  no  means,  therefore,  of  disproving 
the  &ct  of  having  published  them.  The  defendant  may 
come  prepared  to  prove  that  the  plaintiff  did  in  fact 
publidi  them.  If  the  plaintiff  had  notice  that  such 
proof  sras  intended  to  be  given,  he  might  be  prepared 

(a)  Yifung  Y-  Wright,  1  Cbtn/jd.  139. 
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1834*  with  evidence  either  to  shew  that  he  never  published 
"""""  them  at  all,  or  that  he  was  justified  in  publishing  them. 
agamu  The  plaintiff,  by  whom  they  are  alleged  to  have  been 
published,  ought  to  be  in  as  good  a  situation  as  if  he 
himself  was  a  defendant  in  an  action  brought  against 
him  on  those  libels.  That,  however,  is  not  the  only 
inconvenience.  For  this  would  not  only  be  a  set-^off 
of  libels,  but  a  great  deal  more;  for  in  a  common  set-off 
the  debt  is  extinguished.  If  the  defendant,  by  a  set-oil^ 
reduce  the  debt  claimed  of  him,  that  demand  so  proved^ 
and  of  which  the  defendant  has  had  the  benefit,  can 
never  be  claimed  again.  But  in  this  case,  the  libels 
which  were  offered  in  evidence,  as  published  by  the 
plaintiff,  would  go  to  reduce  the  damages,  and  yet  the 
defendant  might  aiterwat*ds  bring  an  action  against  the 
plaintiff  for  publishing  thqse  very  libels ;  and  although 
the  plaintiff,  in  consequence  of  those  libels  having  been 
received  in  evidence  against  him,  has  been  prevented 
from  getting  more  than  10/.  damages,  when  he  other- 
wise would  have  been  entitled  to  100/.,  still  that  would 
not  operate  to  estop  the  defendant  from  bringing  an  ac- 
tion, as  in  the  case  of  a  common  set-off.  At  common 
'  law,  a  set-off  is  not  allowable  at  all ;  and  even  where  it  is 
allowable  by  the  act  of  parliament,  the  plaintiff  always 
has  previous  knowledge  of  what  the  set-off  is  to  be, 
either  by  plea  or  by  notice.  So  that  if  the  evidence 
were  admitted  in  this  case,  the  party  would  be  in  a  worse 
situation  in  that  respect  than  the  defendant  in  a  common 
case  of  set-off  of  a  debt  If  this  evidence  were  admissible, 
the  defendant  in  an  action  for  an  assault,  would,  upon 
the  same  principle,  be  entitled  to  give  in  evidence  that, 
two  or  three  months  before,  the  plaintiff  bad  assaulted 
him.    I  think,  therefore,  that  this  evidence  was  properly 

rejected, 
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bodi  on  the  ground  that  a  'plaintiiF  in  such  a       1824. 
case  has  no  notice  of  the  intended  defence,  and  that  it         , 

jVLat 

would  produce  great  inconvenience^  by  leading  to  a       agamtt 
mnltiplici^  of  enquiries. 

I  am  of  opinion,  also,   that  there  is  no  variance^ 
In  an  action  for  a  libel  it  is  necessary  in  the  declar* 
atioQ  to  shew  the  libel,  the  time  at  which  it  was  pub* 
lished,  and  that  it  relates  to  the  plaintiff     If^  on  the 
fiice  of  (be  libel  the  plaintiff  is  mentioned  by  name,  or  is 
described  as  filling  a  particular  character,  it  is  not  ne- 
cessary U>  shew  by  averment  that  the  libel  relates  to  him 
indiyidually,  or  in  that  particular  character.     In  thb 
case,  therefore,  in  order  to  maintain  this  action,  no  aver* 
meat  was  necessary,  because  the  plaintiff  was  described 
in  the  Itbd  as  Mn  iUoy,  vestry  clerk.    But,  if  a  party 
bringmg  an  action  for  a  libel  wishes  to  shew  that  he  sus- 
tained additional  injury  in  respect  of  a  particular  cha- 
racter which  he  filled,  or  in  respect  of  other  circumstances 
entitling  him  to  damages,  then  it  is  necessary  to  shew  by 
averment  those  circumstances,  or  that  he  filled  that  cha- 
racter, in  order  to  entitie  himself  to  greater  damages,^ 
upon  account  of  the  discredit  thrown  on  him  in  that 
character.     Now  here  the  plaintiff  does  claim  damages 
in  tesped  of  the  injurious  imputation  cast  upon  him  in 
bis  character  of  vestry  derk ;  for  the  declaration  states, 
that  whilst  the  pluntiff  was  such  vestry  clerk  as  afore- 
saidy   prosecutions  were  carried  on  BgAinsi  Mereerong 
and  in  furtherance  of  such  proceedings,  and  to  bring 
the  same  to  a  successful  issue,  monies  were  appropriated 
and  applied  to  the  discharge  of  the  expences  and  law 
charges  incurred  on  account  of  the  proceedings.     He 
makes  this  averment  to  connect  himself  in  his  character 
of  vestry  derk  with  ^me  part  of  the  libel,  and  if  he 
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seeks  to  recover  damages  in  respect  of  his  character  as 
▼estry  clerk,  he  must  prove  that  all^ation,  but  if  he  does 
not  prove  it,  it  does  not  prevent  him  from  recovering 
damages  in  respect  of  the  injury  sustained  in  his  indi- 
vidual capacity.     The  declaration  then  goes  on  to  de- 
scribe the  tendency  of  the  libel,  or  the  intention  with 
which  the  defendant  published  it.     It  states,  that  the  de- 
fendant, **  intending  to  deprive  the  plaintiff  of  his  good 
name,  and  to  injure  him  in  his  business  and  profession 
of  an  attorney,  and  in  his  office  of  vestry  clerk,  and  to 
cause  him  to  be  esteemed  a  fraudulent  practiser  in  his 
said  profession  of  an  attorney,  and  in  his  said  office  as 
vestry  clerk,  and  to  be  a  person  not  fit  to  be  trusted 
therein,  and  to  deprive  him  of  the  same,  and  to  cause  it 
to  be  suspected  and  believed  that  the  plaintiff  had  fraudu- 
lently and  clandestinely  appropriated  and  applied  certain 
sums  of  money  belonging  to  the  pfuishioners,  published 
the  libel ;"  the  character  of  the  libel,  thei*efore,  of  which 
the  plaintiff  complains,  is  one  the  tendency  of  which  is 
to  injure  him  in  his  individual  character,  in  his  character 
of  attorney  and  vestry  clerk,  and  to  cause  it  to  be  sus- 
pected that  he  had  fraudulently  applied  money  belong- 
ing to  the  parish.     The  declaration  then  goes  on  to  say, 
that  the  defendant  published  the  libel  of  and  concerning 
the  plaintiff,  and  of  and  concerning  his  conduct  in  his 
office  as  vestry  clerk,  and  of  and  concerning  the  matters 
aforesaid.    Now  these  latter  words,  '^  of  and  concerning 
the  matters  aforesaid,"  connect  the  libel  afterward  set 
out  with  the  previous  averments,  so  far  as  they  dre  cal- 
culated  to  shew  that  the  libel  is  of  the  particular  defam- 
atory character.    I  think  that  the  plaintiff,  therefore,  was 
only  bound  to  allege  and  prove  a  libel  of  that  character, 
viz.  a  libel  charging  him  with  having  fraudulently  applied 

money 
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money  belonging  to  the  parishioners.   It  has  been  urged^        1 8S4. 
that  it  was  necessary  in  this  case  to  prove  every  word 
contained  in  the  previous  averments,  because  the  alle*       agamn 

Browv. 

gation  that  the  libel  was  **  of  and  concerning^'  such  and 
such  things  amounted  to  a  specific  description  of  the 
libel ;  but  I  think  that  it  does  not  amount  to  a  specific 
description  of  the  libel,  but  to,  a  description  of  the  nature 
of  the  injury  the  plaintiff^  has  sustained.  It  seems  to  me, 
that  when  the  declaration  allies  the  libel  to  be  published 
'*  of  and  concerning  the  plaintiff  and  of  and  concerning 
his  conduct  as  vestry  clerk,  and  of  and  concerning  the 
matters  aforesaid^*  that,  reddendo  singulo  singulis,  it  may 
be  considered  in  the  same  light  as  if  the  words  <'  of  and 
concerning"  had  foUowed  each  of  the  previous  averments* 
I^  therefore,  the  declaration  had  stated  that  certain  pro- 
secOOoos  had  been  preferred  against  Merceron^  and  in 
furtherance  of  the  proceedings,  and  to  bring  the  same 
to  a  successful  issue,  money  belonging  to  the  parishioners 
had  hesm  applied  in  discharge  of  the  expences,  and  it 
had  then  been  averred  that  the  libel  was  published  of 
and  concerning  the  matters  aforesaid ;  I  think  that  the 
latter  words  would  not  be  applicable  to  all  the  sub- 
ject-matter recited  in  the  previous  averment,  but  only 
to  so  much  -of  it  as  was  material  to  shew  the  libel 
to  bear  the  defiimatory  chai*acter  ascribed  to  it  in  the 
declaration.  The  charge  in  the  libel  is,  that  parish 
money  was  improperly  applied.  It  is  wholly  imma- 
terial whether  it  was  applied  while  the  proceedings 
were  in  progress  or  after  they  had  terminated.  That 
term  does  not  form  any  ingredient  in  the  quali^  of 
the  slander,  nor  can  it  in  any  d^pree  alter  the  nature 
of  the  injury  sustained  by  the  plaintiff.  In  The  King 
▼•  Home  the  avennent  was,  that  the  libel  was  pub- 
lished ^  of  and  concerning  the  king's  government  and 

the 
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1824w        the  employment  of  bis  troops;"  that  was  one  entire  pro- 

position,  for  the  libel  was  not  of  and  concerning  the 

agqwut  government,  except  so  &r  as  it  related  to  the  act  of  go- 
vernment exercised  by  the  troops.  It  was  not  of  and 
conceming  the  king's  troops  individually,  but  as  acting 
on  behalf  of  the  government,  it  was,  therefore,  an  entire 
proposition,  and  the  allegations  were  not  divisible ;  but 
here  they  are  perfe<:tly  distinct.  In  Peppin  j.  Solomons  (a), 
which  was  an  action  on  a  policy  of  insurance,  the  declar- 
ation stated,  that  after  the  making  of  the  policy  the  ship 
sailed.  The  evidence  was^  that  she  sailed  before;  but  it 
was  held  to  be  ilo  variance,  because  it  was  quite  imma- 
terial whether  she  sailed  before  or  after  the  making  of 
the  policy*  So  here,  it  was  quite  immaterial  whether 
the  money  was  appropriated  whilst  the  proceedings  were 
in  progress  against  Mr.  Merceron  or  after  they  had  ter- 
minated. I  am,  therefore,  of  opinion,  that  the  averment 
did  not  require  proof  applicable  to  the  whole  of  the  alle« 
gation ;  and,  secondly,  that  if  such  proof  was  necessary, 
it  has  been  given  upon  the  only  material  point  upon 
which  the  question  arose. 

Rule  discharged,  {b) 

{a)  5  T.  R.  496. 
Declaration  for        {b)  Lewis  v.   Walter.  —  In  this  case  the  declaration  alleged  that  the 

a  libel  stated  pUuntiff  was  an  attorney,  and  that  the  defendant,  intending  to  injure  him 

tiff  was  Ml  at-*  '"  ^'*  good  name,  and  also  in  his  business  of  an  attorney,  published  the 

torney,  and      ,  libel  of  and  concerning  the  plaintiff,  and  of  and  conceming  him  in  his 

that  the  defend-  ^^  busincas  or  profession.     At  the  trial  before  Abbott  C.  J.  at  the  London 

to  iniure  him  sittings  after  Michadmas  term  1 822,  the  plaintiff  merely  proved  that  be 

in  his  gocd  was  admitted  an  attorney  on  the  5th  Jufy  1813.     He  failed  in  proving 

name,  *n^Jp  that  be  had  either  taken  out  a  certificate  in  the  year  1819,  (the  libel  having 

sion  of  onat-  ^^^^  published  in  that  year,)  or  that  he  had,  during  that  time,  practised  as 

torney,  pub- 
lished a  libel  of  and  conceming  the  plaintiff,  and  of  and  conceming  him  in  his  said  pro- 
fession. At  the  trial,  the  plaintiff  failed  in  proving  that  at  the  time  of  the  publication  of 
the  libel  he  was  an  attorney :  Held,  that  this  was  not  a  fatal  variance  between  the  alle- 
gation and  the  proof,  the  words  of  the  libel  being  actionable,  although  not  used  with 
reference  to  the  professional  character  of  the  plaintiff. 

an 
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an  111011107.     71w  Lord  Oiief  Jiudoe  was  of  opinion,  that  as  the  allega-  1824. 

tioQ  in  the  ciedaiation  wos  not  merely  that  the  plaintiff  had  been  admitted  .1...... 

as  an  attornej,  bat  that  te  matter  published  of  hiro  bj  the  defendant  was  Mat 

of  and  eoneerning  him  in  his  business  and  provision  of  an  attorney,  it  agoinsi 
tor  him  to  prore  that  he  was  an  attorney  at  the  time  of  the  *       ' 


publication ;  and  the  plaintiff  was  nonsuited.     A  rule  nisi  for  setting 
aside  the  nonsuit  was  obtained  ih  the  following  term,  upon  the  ground 
that  the  allegation  in  the  declaration  was  divinble,  and  tbatjt  was  sutt« 
dent  £gr  the  plaindff  to  prove  that  the  libel  was  published  of  and  ooncem- 
iag  him  in  his  IndiTidual  capacity*  the  words  being  actionable,  although 
not  used  with  reference  to  hb  profasSortal  diaiacler.    The  point  was  fol^ 
diicussed  in  Trimiiy  tsrm  1823;  and  it  was  contendtd  hy  the  defendant's 
coani^  Aat  the  allegation  was  descriptive  of  tiie  libel  itself,  and  that 
there  was  consequently  a  Tariaoce  between  the  allegation  and  the  proof. 
No  ju4gmcnt  was  pronounced  at  that  time ;  but  in  the  course  of  ibis  term 
Jkboit  C.  J.,  after  stating  the  facts  of  the  case,  said  that  it  must  be  go- 
verned by  the  decision  in  May  v.  Brown,  and  that  the  rule  for  setting 
aada  the  nonsuit  must  therefore  be  made  absolute. 


Austin  against  Debnam. 

QASE  for  a  malictouB  arrest.     The  declaratioii  al-  Where  dierv 
l^ed,  that  defendant,  on,  &c  at,  &c.  not  then  dealings  be- 
having any  reasonable  or  probable  cause  of  action  what-  ^|][^|^^^a 
soever  against  the  plaintiff,  to  tlie  amount  of  the  sum  of  j^j^^JJ^ 
money  for  which  he  maliciously  caused  him  to  be  ar-  ««*  «d*  ^^ 

*'  ^  the  account, 

rested  as  thereinafter  mentioned,  maliciously  caused  and  an  arrest  for 

the  amount  of 

procured  a  bill  of  Middlesex  to  be  issued  out  of  the  one  side  of  the 
Court  of  King's  Bench,  commanding  the  sheriff  of  Mid-  out  deducting ; 
Jksex  to  arrest  the  plaintifi^  and  falsely,  and  without  on  the  other, 
having  any  reasonable  or  probable  cause  of  action  what-  "^^ ^  wittiwu 
ever  against  the  plaintiff,  to  the  amount  of  15/.  or  up-  ?«*•»>>«  "«>«• 
wards,  caused  and  procured  the  said  bill  of  Middlesex 
to  be,  and  the  same,  was  indorsed  for  bail  for  2SL    And 
the  said  defenduit  afterwards,  to  wit,  on,  &c»  at,  &c. 
without  any  reasonable  or  probable  cause  of  action 

what* 
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1824.  whatsoever  against  the  said  plaintifl^  to  the  amount  of 
1 5L  or  upwards,  maliciously  caused  the  plaintiff  to  be 
arrested,  and  kept  imprisoned  until  he  gave  a  bail  bond ; 
and  plaintiff  did  afterwards,  to  wit,  on,  &c.  at,  &c.  pay  to 
the  defiandant  the  sum  of  51.  Ss.,  and  also  the  sum  of 
SL  l$s.  6d.  in  full  discharge  of  the  said  suit;  which  said 
sum  of  5L  5s.  defendant  accepted  of  and  from  the  plain- 
tiff as  the  amount  of  the  debt  in  the  suit,  and  the  sum 
oT.  S/«  135.  6(L  for  the  costs.  And  such  proceedings 
were  thereupon  had  in  the  said  suit,  that  it  was  ordered 
by  Bajflejf  J.  that  all  proceedings  in  the  said  suit  should 
be  stayed,  which  order  was  afterwards  made  a  rule  of 
Court;  and  the  said  action  was,  and  is  by  means  of 
the  said  premises,  and  according  to  the  course  and 
practice  of  the  Court,  wholly  discharged,  ended,  and 
determined.  By  means  of  which  said  premises  plain- 
tiff was  injured,  &c.  (in  the  usual  form.)  Plea,  general 
issue.  At  the  trial  before  Abbott  C.  J.  at  the  London 
sittings  after  last  Trinity  term,  the  afiidavit  to  hold 
to  bail  and  the  bill  of  Middlesex  indorsed  for  bail  for 
2il.  were  proved,  also  the  arrest  and  the  execution  of 
the  bail  bond  for  which  the  plaintiff  paid  1/.  95.  It  also 
appeared  in  evidence,  that  the  plaintiff  was  a  baker  and 
the  defendant  a  carpenter ;  the  latter  did  work  for  tho 
plaintiff,  and  bought  bread  of  him.  They  had  a  dispute, 
and  the  plaintiff  desired  the  defendant  to  send  him  his 
bill ;  and  on  the  following  day,  defendant  said  he  had 
reckoned  up  his  book  and  there  was  51.  coming  to  him. 
A  letter  from  the  defendant's  attorney,  demanding  of 
plaintiff  payment  of  the  balance  due  to  defendant,  was 
proved.  The  whole  account  for  carpenter^s  work,-  not 
allowing  for  bread  furnished  by  the  plainti£^  was  2QL ; 
pkdntiff  tendered  that  sum ;  defendant  refused  it  at  first, 

saying. 
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sayiD^  that  it  was  more  than  was  due,  then  that  he  had 
employed  an  attorney  and  could  not  settle  it.  After 
the  plaintiff  was  arrested,  defendant  being  asked  why  he 
arrested  him  for  2S/.»  rq)Ued  that  there  had  been  ob^ 
stinacy  on  boUi  sides ;  and  in  reply  to  a  question  whether 
he  had  cast  up  his  books,  answered  that  he  had,  and 
that  5L  was  due  to  him.  The  payment  of  5L  5s.  for  the. 
debt,  and  SL 135.  6d  costs,  was  also  proved,  and  a  re- 
ceipt was  put  in,  given  by  the  defendant  for  the  first- 
mentioned  sum  as  being  the  balance  due  to  him.  The 
role  of  Court  for  staying  proceedings  was  then  put  in. 
Gum^y^  for  the  defendant,  contended,  first,  that  the 
rule  could  not  be  considered  as  a  termination- of  the  suit ; 
and,  secondly,  that  although  the  plaintiff  might  have  a 
right  of  set-o£^  yet  still  20/.  and  upwards  was  a  debt 
due  to  the  defendant ;  and  he  cited  and  relied  on  Brtxamy.. 
Pigeon,  (a)  Scarlett^  contra,  as.  to  this  point,  mentioned 
Dr.  TurUngton^s  case  (6),  and  Dron^ld  v.  Archer  (c)  / 
thirdly,  it  was  objected,  that  the  plaintiff  was  not  at 
liberty  on  this  deyclaration  to  give  evidence  of  Uie  setK)£^ 
the  qpeciol  circumstances  not  being  stated.  The  Lord. 
Chief  Justice  overruled  all  the  objections,  and  left  it  to. 
die  jury  to  say,  whether  the.  plaintiff  had  been  mali^ 
ciously  arrested,  but  gave  the  defendant  leave  to  move 
for  a  nonsuit.  A  verdict  being  found  for  the  plaintiff, 
with  5L  dami^;es :  in  Michaelmas  term,  a  rule  to  enter  a 
nonsuit  or  for  a  new  trial  was  obtained  on  the  points 
urged  for  the  defendant  at  the  trial. 


1824. 


AUSTIK 

itgamU 

DXBIIAM. 


Scarlett  and  Archbold  now  shewed  cause.      All  the 
transactions  between  the  plaintiff  and  defendant  shew 


(«;  2Camplt,S94. 


(6}  4  Burr.  1996. 


(c)  SB.iji.5l3. 
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a  plain  understanding  that  the  balance  of  the  accounts 
was  to  be  considered  as  the  debt  existing  between  them. 
The  defendant^  soon  after  the  quarrel,  said,  he  had  cast 
up  his  book,  and  5L  was  due;  the  attorney  wrote,  and 
demanded  the  balance  due  to  die  defendant,  and  the 
latter,  when  20£  was  tendered,  at  first  refused  to  ac- 
cept it  on  the  ground  that  so  much  was  not  due.  But 
admitting  that  this  evidence  did  not  shew  an  under- 
standing that  the  balance  was  to  be  considered  as  the 
real  debt,  stiU,  where  there  is  a  running  account,  an 
arrest  cannot  be  lawfully  made  for  more  than  the  balance. 
Since  the  statute  of  set-ofl^  the  just  debt  is  to  be  taken 
as  the  ground  of  arrest  This  was  held  in  Dr.  Turling'-i 
tonf%  case,  cited  with  approbation  by  Lord  Mansfield,ia 
Barday  v.  Hunt  {a)  ;  and  agun,  etpressly  in  Dronefidd 
V.  ArchsTj  where  the  Court  said,  tliat  the  reasonable  and 
probable  cause  fer  arrest  is  the  obtaming  security  for 
that  which  is  &irly  due,  and  diat  is  the  balance. 


Gvmey  and  Chitty^  contrd.  The  first  question  is, 
whether  the  defendant  had  a  probable  cause  for  arresting 
die  plaintifi;  The  case  of  Brctam  v.  Pigeon  clearly  shews 
that  he  had;  th^re  was  no  evidence,  that  the  defendant 
bad  agreed  that  the  balance  of  the  accounts  should  be 
considered  as  the  esdsdng  debt,  nor  does  the  statute  au- 
diorising  a  set-offexpressly  direct  that  it  diall  be  made. 
It  is  Tery  different  in  that  respect  from  the  5  G.  2.  r.  30. 
as  to  mutual  credits.  Tlie  plaintiff  might  not  have 
chosen  to  insist  upon  his  set-off.  But,  even  supposing 
that  in  strict  law  the  balance  only  is  the  debt,  it  by  no 
means  follows  that  the  arrest  was  malicious.     Secondly, 

(a)  ABwrr.\99e. 


the 
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the  declaration  is  insufficient  to  let  in  evidence  of  the        1B24. 
cross  demand.     It  does  not  apprize  the  defendant  of  the       — "^ 

Adstik 

real  cause  of  complaint,  but  says,  generally,  that  the  de-      j^ama 
fendant  had  no  cause  of  action  against  the  plaintiff, 
whereas  the  special  circumstances  should  have  been  set 
forth. 

Abbott  C.  J.  It  is  not  clear  tliat  the  general  question 
arises  upon  the  evidence  given  in  this  case,  which 
certainly  tends  to  shew  an  understanding  between  the 
parties,  that  the  balance  only  was  to  be  considered  as 
the  existing  debt  But  I  am  of  opinion  upon  the  con- 
struction of  the  statute  of  setroll^  that  where  there  are 
nmtoal  aooounts,  the  balance  only  b  to  be  considered  as 
the  esistiiig  debt  for  the  purpaafe  of  arrest.  Notwifhr* 
wlimding  the  great  respect  whidi.  I  fed  for  eve)ry  de* 
oiiBon  by  Lord  Mlenborougky  I  cannot  forbear  observing 
that  die  etae  ot.BrOBmy*  Pigeon  was  only  a  Nisi  Prius 
decision,  and  the  termination  of  the  suit  was  such  (a 
jaror  being  wididrawn)  as  to  give  no  opportunity  of 
revising  the  opinion  there  expressed.  Since  that  time 
the  case  of  DwnefiM  v.  Archer  was  before  the  Court, 
and  the  former  case  was  cited,  yet  the  arrest  being  on 
one  aide  of  the  account  only  was  hdd  to  be  malicious. 
That  decision  appears  to  me  consistent  with  justice  and 
commoQ  sense.  Then  an*  objection  has  been  made. to 
die  tiedaratioa :  it  does  not,  as  stated  in  ^ngument, 
alkge  that  the  defendant  had  no  cause  enaction  against 
the  pkdiitiff,  but  that  he  hud  no  reasonablib  or  probable 
caase  of  action  to  the  amount  for  which  the  plaintiff  was 
airested.  It  is  certainly  rather  loosely  framed,  but  still 
I  think  it  was  sufficient  to  let  in*evidence  oS  the  real  jus- 
tice of  the  case,  and  that  shews  that  the  plaintiff  was 

entitled 
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IBSt^p       entitled  to  maintain  the  present  action ;  this  rule  must, 
"        therefore,  be  discharged. 

HoLROYD  and  Littledale  Js.  concurred. 

Rule  discharged,  (a) 

(a)  Bttyley  J,  wbs  in  the  Bail  Court. 


Tyler  against  Jones,  Gent.,  One,  &c. 


By  an  order  of  n~^HIS  was   an  action  against  the  defendant,  an  at- 

referenoet  the        -^ 

awaidwMto  '  tomey,  for  negligence  in  not  investigating  the 
the  parties,  or  title  to  an  annuity.  At  the  trial,  at  the  sittings  be- 
Sf  aL""'^^  fore  Hilary  term,  1823,  a  verdict  was  found  for  the 
^i^*^tb?*  plaintifl^  subject  to  the  award  of  an  arbitrator.  By 
award  to  their    ^g  order  of  nisi  prius,  which  was  afterwards  made  a 

respectiTe  per^  * 

tonal  repre-       rule  of  court,   the  award  was  to  be  delivered  to  the 

sentatiyee,  on  ^ 

or  before  a  ^     parties,  or  any  of  them  requiring  the  same,  or  if  they  or 

srven  day^  with 

SbCTty  to  the  either  of  them  should  be  dead  before  the  making  of  the 

enlarge  the  dwardj  to  their  respective  personal  representatives  re- 

ins^hiTaward.  quiring  the  same,  on  or  before  the  first  day  of  Hilary 

^ brfweUie  ^^^  ^**®°  °®^^  ^^^  liberty  to  the  arbitrator  to  enlarge 

award  was  ^^  ^j^q  for  making  his  award.     The  plaintiff  in  the 

made,  and  after  "  ^ 

hii  death,  the     action  died  before  any  award  was  made,  and  after  his 

arfoitrator  en- 
larged the  time  death  the  arbitrator  enlarged  the  time  for  making  the 

awanlc  Hel4,  award.  By  his  award  he  found  that  the  plaintiff  had  a 
made  within  g9^  cause  of  action  against  the  defendant  to  the  amount 
toe  wM^od.   ^^  500i,  and  ordered  the  verdict  to  be  finally  entered  for 

the  plaintiff  for  that  sum,  and  directed  that  the  executors 
of  the  plaintiff  should  assign  the  annuity  to  the  defend- 
ants, and  allow  their  names  or  that  of  the  plaintiff  to  be 

used 
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used  in  ah  action  on  the  bond  of  indemnity.   A  rule  nisi        1824. 

hairing  been  obtained  for  setting  aside  the  award,  on  the 

ground  that  the  death  of  the  plaintiff  was  a  revocation  of       against 

the  arbitrator's  authority.  A  cross  rule  had  been  obtained 

to  enter  up  judgment  on  die  verdict,  as  of  Hilary  term, 

18£5,  the  executors  of  the  plaintiff  undertaking  to  assign 

die  annui^. 

Manyat  now  shewed  cause  and  admitted,  that  in 
orcUnary  cases  the  death  of  a  party  was  a  revocation  of 
the  authority  of  an  -arbitrator,  but  contended,  that  that 
event  was  expressly  provided  for  by  the  terms  of  the 
rule  of  reference. 

Nokm  and  Abraham,  contr^.  The  arbitrator  had  no 
power  to  enlarge  the  time  for  making  his  award  after 
the  death  of  the  plaintiff,  and,  consequently,  the  award 
not  being  made  within  the  time  limited  by  the  order  of 
lefeience  is  void.  Secondly,  the  death  of  the  party 
must  necessarily  operate  as  a  revocation  of  the  arbi- 
trator's authority,  because  the  execjMors  cannot  be  com- 
pelled to  assign  the  annuity,  according  to  the  terms  of 
the  award,  and  that  annui^  was  the  consideration  for 
which  the  500/.  was  paid.  It  is  clear  that  an  attachment 
would  not  be  granted  against  the  executors,  because 
they  are  not  parties  to  the  rule  of  reference. 

Per  Curiam^  The  death  of  a  party,  generally  speak- 
ing, operates  as  a  revocation  of  an  arbitrator's  authority. 
This  rule,  however,  has  provided  in  express  terms  for 
that  event;  and  an  award  made  under  such  a  rule  after 
the  death  of  a  part}',  in  ordinary  cases,  would  clearly 
be  valid.  It  is  said,  however,  that  in  this  case  tlie  award 

Vol.111.  L  is 
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1824?.       is  void}  because  it  was  not  made  on  or  before  the  da]r 
_,  mentioned  in  the  order  of  reference,  and  that  there  was 

Qgdnu  Qo  express  power  given  to  the  arbitrator  to  enhirge  the 
time  for  making  his  award  after  the  death  of  any  of  the 
parties ;  but,  as  the  order  of  reference  gave  him  express 
power  to  make  his  award  after  the  deatli  of  any  of  the 
parties,  it  must  be  intended  to  give  him  incidentally  the 
same  power  of  enlar^g  the  time  after  that  event  as  he 
had  before ;  and,  therefore,  the  award  made  within  the 
enlarged  time  is  good.  It  is  said  further,  that  this  award 
Ottinot  be  enforced  against  the  executors;  and,,  coof- 
aequently,  it  ought  not  against  the  defendant  It  is  true, 
that  it  cannot  be  enforced  by  attachment^  but  an  action 
would  lie  against  the  executors,  upon  the  undertaking  of 
their  testator  to  perform  the  award.  They  therefore 
might  be  compelled  U>  perform  it  Circumstances  mi^it 
possibly  exist,  under  which  it  .might  be  improper  to 
allow  such  an  award  to  be  enforced,  but  there  iare  no 
such  circumstances  in  the  present  ^ase ;  and,  therefior^ 
this  rule  for  setting  aside  the  award  must  be  discharged^ 
the  executor  to  be  atUberty  to  enter  up  judgment  of  the 
term  when  the  distringas  was  returnable,  upon  his  uo* 
dertaking  to  assign  the  annuity,  and  in  other  respects  to 
perform  his  part  of  die  award. 

Rule  discharged. 
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The  Kwo  against  The  Justices  of  King's  Lynk. 

A  RULE  had  been  obtained^  calling  upon  two  of  the  Theinhabiuuitft 
jasdoes  of  Kings  Lyrm  to  show  cause  why  a  man--  witUn  any 
damns  should  not  issue  directed  to  them,  commanding  imc  enddtd  to 
them  to  cause  a  taxation  to  be  made  and  levied  for  rais-  the  expenoct 
ingaod  paying  the  taxed  costs  of  defendfaig  two  actions  j^j^Sl. 
bron^t  on  the  57G.3.  c.  19.  «.S8^  against  the  appli*  ^JJ^tS^ 
cants  for  the  recoyay  of  certain  damaires  found  to  have  ^^  onS* 

''  ^^  57  6.S.C.1S. 

bem  snstttned  by  the  plaintiffi  in  those  actions,  in  coiw  <•  ss.  to  leoo- 

Yertheda- 

seqaeoce  of  certain  tumultuous  assemblages  of  persons  oMgn  doneby 
witfam  the  borough.  The  rule  was  obtained  on  an  aMmbliei. 
aflbiavit  by  cHie  of  the  defendants  in  those  actions,  stating 
ilbmtLgnm  b  a  town  not  within  any  hundred;  that  the 
oosts  incurred  by  them  amounted  to  the  sum  of  lllL; 
diat  diey.had  been  duly  taxed,  and  that  they  had  ro^ 
quested  two  of  die  justices  of  the  town  to  make  a  rate 
to  rdmburse  them  that  sum.  The  justices  refused  to 
interfere,  thinking  that  they  had  not  authority  to  do  so. 

Nolan  and  Tindcd  shewed  cause.  There  are  two 
ttiswers  to  this  application.  First,  that  no  statute  has 
provided  for  reimbursing  the  expences  incurred  by  in* 
habitants  of  towns,  in  ddTendmg  actions  on  this  or  the 
other  statutes  relating  to  similar  matters.  Secondly, 
even  if  they  are  entitled  to  be  reimbursed  the  applies* 
tion  should  have  been  made  to  the  justices  at  sessions, 
and  not  to  two  magbtrates  out  of  sessions.  Until  the 
S  G.  2.  r.  16.  persons  against  whom  actions  on  the  sta- 
tutes of  IS  JEdw.  1.  st.2*  c.  U,  and  27  Eliz*  c.  18.,  were 

L  t  brought 
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1824.  brought  had  not  any  means  of  recovering  the  costs  of 
Th«Kiiro  ^^  defence.  The  fourth  section  of  that  act  provided, 
Tbe^u^t  of  ^^  ^®  ^'^'^  constable  of  the  hundred  should  be  sued, 
KiMo'i  Lmir.  and  if  he  were  cast,  that  two  justices  might  cause  tax- 
ation to  be  made  and  levied  for  the  payment  of  his  costs 
inicurred  in  defending  the  action,  over  and  above  the 
damages  recovered:  but  that  act  was  confined  to  hun- 
dreds.  The  22  6. 2.  €.  46.  $.  84.  extended  the  relief 
given,  as  last  mentioned^  to  all  defendants  in  actions 
against  ahundred^  but  makes  no  mention  of  actions 
against  the  inhabitants  of  a  tcmm.  Perhaps  the  1  G.  1. 
St.  2.  C.5.  f«6«  may  be  relied  on,  but  that  only  provides 
for  reiinbursing  the  persons  on  whom  the  damages  re- 
covered by  the  plaintiff  have  been  levied,  and  says 
nothing  about  the  costs  of  the  defence ;  and  besides,  in 
the  casie  of  a  town,  the  ^application  for  relief  is  to  be 
made  to  the  justices  at  the  quarter  sessions,  which  di- 
rection has  not  been  complied  with  in  this  case.  Dibben 
v.  QxAe  (a).  Ingle  v.  WordswortA  (&),  Cone  v.  Bowles  (c), 
and  Rex  v.  GUuUmby\d)  shew  tliat  statutes  giving  costs 
are  to  be  construed  strictly* 

Scarlett^  Pryme^  and  Parke^  contra.  The  true  <3[ues- 
tion  is,  whether  this  case  falk  within  the  meaning  of  the 
22  G*^.  C.46.  5.84.  The  word  town  certainly  is  not 
found  in  that  section,  but -the  statute  is  remedial,  kun* 
dred  is  made  use  of  as  the  largest  word,  and  must  be 
taken  to  include  all  districts  that  may  be  sued  for  dam- 
ages under  any  act  of  parliament ;  th^  are  all  within 
the  same  mischief  and  ought  to  have  the  same  remedy. 


(c)  S  Sir.  1005.  (6)  5  Burr.  1284. 

(e)  1  Sdtt.  905.  {d)  Cbf.  temp,  Hardw,  555. 


AgaH. 


IN  THE  Fifth  Ysab  of  GEORGE  IV.  U9 

Agaiu,  it  may  fiurly  be  contended  that,  a  town  not  within        1824. 
a  hundred  is,  for  this  purpose,  to  be  considered  as  a      -^  ^ 
hundred  in  itself.     In  2Insi.llO.  and  150.  two  in-  _  '^^     ^ 

The  Juftices  of 

Stances  afe  given  where  a  liberal  construction  is  put  Kiim'i  Ltiw. 

upon  the  statute  of  Marldnige^  in  order  to  remedy  the 

mischief  Gontemplated,  and  there  is  no  reason  why  the 

sanne  ;4iould.not  be  done  here.     In  some  of  the  statutes 

giving  remedies,  to  persons  injured  by  robbery  or  riots 

the  word  town  is  introduced,  in  others  omitted ;  but  as 

they  are  all  made  in  pari  material  it  must  be  supposed 

that  remedies  against  the  same  divisions  of  the  county 

were  intended  to  be  given  by  them  alL 

Cur^  adv^  vidL 

The  judgment  of  the  Court  was  now  defivered  by; 

Abbott  C.  J.  This  was  an  application  for  a  mandair 
mus  to  be  directed  to  two  justices  oiKinf^s  I^fh  xoba- 
mandiog  them  to  raise  the  costs  mcurred  by  two  persons 
in  defending  actions  brought  against  them  on  the  statute 
57  G.  3.  c.  19.  S.S8.,  for  recovery  of  the  damages  sus- 
tained by  riotous  assemblies.  Ziynn  is  a  town  corporate^ 
not  within  any  hundred,  nor  a  county  of  itself. 

Two  objections  were  made  in  shewing  cause  against 
the  rule :  first,  that  this,  case  was  not  in  any  manner 
provided  for  by  any  statute :  second,  that  if  it  was  in 
any  manner  provided  for,  the  mode  of  relief  was.  by  ap« 
plication  to  the  quarter  sessions. 

The  thirty-eighth  section  of  the  statute  57  G.  3^  c.  19., 
on  which  the  actions  were  brought,  is  as  follows:  ''And 
be  it  further  enacted,  that  in  every  case  where  any 
house,  shop,  or  other  building  whatever,  or  any  part 
thereof  shall  be  destroyed,  or  shall  be  in  any  manner 
damaged  or  injured,  or  where  any  fixtures  thereto  at- 
tached, or  any  furniture,  goods,  or  commodities  what- 

L  3  ever 
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1 S2^.       ever  which  shall  be  therein,  shall  be  destroyed,  taken 

away,  or  damaged  by  the  act  or  acts  of  any  riotous 

ajomff       or  tumultuous  assembhr  of  persons,  or  by  the  act  or 

ITie  Justicet  of  ^         *^    ^^  ^ 

Kiir6*f  Ltitk.  acts  of  any  person  or  persons  engaged  in,  or  making 
part  ofv  sudi  riotous  or  tumultuous  assembly,  the  in^ 
habitants  of  the  city  or  town  in  which  such  houses 
shop,  or  building,  shall  be  situate,  if  such  ciQr  or  tbwn 
be  a  county  of  itself  or  is  not  within  any  hundred,  or 
btherwise  the  inhabitants  of  the  hundred  in  which  such 
damage  shall  be  done,  shall  be  liable  to  yield  full  com- 
penisadon  in  damages  to  die  person  or  persons  injured 
and  daipnified  by  sudi  destruction,  taking  away,  or 
damage ;    and  such  damages  shall  and  may  be  de- 
manded, sued  for,  and  recovered  by  the  same  means, 
and  under  die  same  provisions  as  are  provided  in  and 
by  the  1 G.  1.  e.  5«,  widi  respect  to  persons  injured  and 
damnified  by  tlie  demolishing  or  pulling  down  of  any 
dwelling*house  by  persons  unlawfully,  riotously,  and 
tumultuously  assembled."    It  is  to  be  observed  that  this 
act  speaks  only  of  the  damages  sustained  by  the  party 
injured,  and  is  silent  as  to  the  costs  of  a  defence.   .The 
Stat.  1  G.  I.  5/.  2.  c.  5.  also  mentions  only  the  damages 
to  be  recovered  by  the  plaiuti£P,  and  directs,  that  at  the 
plaintifl^'  request,  made  to  the  justices  of  the  town,  at 
any  quarter  sessions,  the  damages  shall  be  raised  and 
levied  on  the  inhabitants  of  the  town,  and  paid  to  the 
plaintiff  in  the  manner  directed  by  the  stat.  27  Eliz.  £>r 
reimbursing  the   persons  on  whom   money  recovered 
agdnst  any  hundred,  by  any  party  robbed,  shall  be  levied. 
Hie  Stat  27  Eliz.  c.  18.  s.  4.  and  5.  provides  only  for 
relief  of  the  particular  inhabitants  of  a  hundred  upon 
whom  the  damages  recovered  against  the  hundred  may 
have  been  levied,  and  directs  that,  upon  complaint  made 
by  the  parties  so  charged,  two  justices  of  the  county 

15  shall 
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shall  tax  the  Jbundrcd..    Tbis  jrtatnt^  tberefore,  has       1894. 
siade  no.pKOvkioii  for  the  costs  of  the  d^tfimce;   it  is      jj^^^j^ 
wifined  t9  hiiiiidreds»  sad  though  it  give^  the.  power  to  »^^^^L  ^ 
two  jiistiq0%  end  is  referred  .to  by  tl^e  ^tot.  1.&  !•  s^  9i  Kivo'a  Ltnh^ 
c.  5ff  yd  Iqt  the  expresp  iiwds  of  that  sti^tiite  :the  power 
is  given,  to  the  quarter  4^ssi(Nis  in  the  case  ofa  towa: 
aft  that  unless  there  be.  some  other  statute  that  can  be 
embodied  into  and  made  a  part  of  the  l^g^lativ^  pnm* 
sion  of  die  statute  57  6»  d.|  there  is  clearly  uo.fpimdatipn 
finr  tbe.piescAt  application  to  the  court. ,  In  support  of 
the  agplicatim  it  waa  conteudedy  that  the  statute  8  Q.  2. 
€•  16. 99A  9%Gi  2.  «.46*<  were  to  be  so  considered. 

Th«e aOtd.  c.  16.  relates  only  to  the  statutes  i^  hue 
wfiitenfm  it  directs  that  in  actions  against  the  hundred 
the  process  shall  be  aerved  on  the  high  constable^  who 
isio  defaid»  and  if  die  plaintiff  obuuns  judgm^t  the 
sboriff  is  to  produce  the  writ  of  execution  to  tooa  justion 
of  the  opliniy»  who  are  to  make  an  assessment  as  di- 
rected fay  the  ]5tatute  of  queen  Elizabeth,  and  are  to  in- 
dnde  therein^  in  addition  to  the  damages  and  costs 
recovered  by  the  plaintiff  the  necessary  expences  of  the 
hif^  constable  in  defending  the  acdon. 

The,  22  6. 2.  c.  46.  s.  84.  extends  the  remedy  ^ven 
by  the  8  6. 2.  (which,  as  before  observed,  was  confined 
to  the  statute  of  hue  and  cnry,)  to  all  actions  against  the 
inhabitants  of  taiy  hundred,  and  directs  the  sheriff  to 
prodnce  the  writ  of  execution  to  two  justices  of  the 
peacie  of  the  county,  as  directed  by  the  8  G.  2.,  and 
hereupon  requires  the  justices  to  raise,  by  taxation,  as 
wefl  the  costs  and  damages  recovered,  as  the  expence 
incurred  by  any  inhabitant  in  defending  the  action. 

These  are  the  only  statutes  upon  the  subject,  and  of 
these  the  only  one  that  mentions  the  iidiabitants  ofa 

L  4  town 


152 


CASES  IN  TRINITY  TERM 


•1  S24>»       town  is  the  1  G^  1  •  c.  5.  and  this  statute  makes  a  dtslino 

j^  j^j  >      tkm  between  the  inhabitants  of  a  hundred  and  thote  of 

agamsi       atbwn ;  and  as  to  the  first  directs  the  assessment  to  be 

The  JiMtlc6B  of 

Kiire*»Lviiir.  according  to  the  2TEliz.f  that  is  by  two  justices  of  the 
cotmcy;  but  as  to  the  latter,  that  is,  the  inhabitants 
of  a  town,  gives  the  authority  to  the  justices  at  the 
quatrter  sessi<His.  I^  therefore,  we  were  to  grant  the 
writ  in  the  present  case,  we  should  be  giving  relief  for 
costs  to  a  defendant,  in  a  case  in  whic^  no  statute  has, 
in  terms,  given -such  relief,  and  should  also  order  the 
relief  to  be  administered  by  two  justices,  although  the 
only  statute  providing  for  the  case  of  a  town  has  given 
the  power  of  relief  to  the  justices  at  quarter  sessions.  To 
do  this  would  be  to  ordain  and  make  a  new  law,  which 
we  have  as  little  inclination  as  authority  to  do.  For 
these  reasons  the  rule  for  the  mandamus  must  be  dis- 
charged. 
-  Rule  discharged. 


The  King  against  The  Mayor  and  Aldermen  ot 
the  Borough  of  Portsmouth. 


Where  a  char-    ''FHIS  was  a  rule  calling  upon  the  mayor  and  alder- 

tcr  does  not  -*■ 

rt^quirethc  .  nieu  of  the  borough  of  Portsmouth^  to  shew  cause 

corporadon  to  why  a  writ  of  mandamus  should  not  issue,  directed  to 
Court  wul  (lot^  ^^^^9  commanding  them  to  assemble  themselves  to- 
^uicomS  gather  within  the  said  borough,  and  consider  of  the 
IJJIJ^IJI^  ^®      propriety  of  removing  certain  persons  (naming  them) 

meet  ami  con- 
sider of  the  propriety  of  remoTing  from  their  offices  non-resident  corporators,  unless  thenr 
absence  hns  been  productive  of  some  seriotis  iDConTenicnce. 

An  aldennan  is' not  bound  to  reside  within  the  borough,  unless  that  is  necessary  Co  the 
discharge  of  the  duties  of  his  office,  or  required  by  the  charter. 

aldermen 
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aUeriDea  of  the  borough^  from.tbeir  reapectiyQ  offices  of       1824* 

aUtfioai.    PartsmmUh  is  a  borou^  by  prescnption;  ^^  j.  ^ 

but  by  a  diarter  of  the  S.Car.l^  that  king  granted  that  ^^^^ 
they  should  be  a  corporation^  by  tlie.name,  of  ^y  mayor,       &c  of 

PoftTSMOUTli* 

aldermen,  and. burgesses^;  .that  there  should  be  withiia 
the  borough  one  German  elected  nuqror,  and  that  there, 
should  .he  likewise  within  the  bcMPOU^  twelve  other,  bur- 
gesseSf  to  be.  elected  as  therein  mentioned,  who  shoiild 
be.aldennen,  .and  that  the  aldermen  foi:  die  time  being 
diouM  be  called,  the  council  of  .the  borough,  and  should 
befixMn.time  to  time  aiding  and  assisting  the  mayor  in.aU 
cauaes.and  matters  touching  <Nr  concerniog.the  borough; 
that  .whensoever,  any  of  the  aldermen  for  the.  time.beiqg 
should  die  or  be  removed.from.that  office  (which  alder- 
men or  any  of  them  the  said  king  willed  should. be. ro- 
moveable  fiir  any  oflfence  or  de&ult,  or  reasonable  cause, 
at  the  discretion  of  the  mayor,  and  the  rest  of  the  .alder- 
men, of  .the  said. borough  for  the  .time  beii^,  or. the 
greater. part  of  them;)  then  it  should  be  lawful  for  the 
mayor,  and  the  rest  of  the  aldermen  for  the  time  being, 
or  the  greater  part  of  them,  .to  elect  one  other  or  more 
of  the  bnrgesses  of  the  borough  to  supply  the  place  of 
the  alderman  or  aldermen  happening  to  die  or  be  re- 
moved ;  that  any  person  elected  mayor  or  alderman,  re- 
fusing to  accept  the  office  after  notice,  should  be  subject 
to  such  fines  and  amerciaments  as  should  seem  reason- 
able, to  the  mayor  and  aldermen,  or  the  major  part^  of 
them ;  that  there  should  be  a  recorder  elected  by  the 
mayor  and  aldermen,  and  that  the  mayor,  aldermen,  and 
burgesses  might  have  a  court  of  record,  to  be  holden 
before  the  mayor,  recorder,  and  aldermen,  or  any  four 
of  thein,  of  whom  the  mayor  or  recorder  should  be  one, 

• 

on  every  Tuesday;    that  the  mayor  and  recorder,  and 

every 
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1824*.  evexy  mayor, ;  for  one  year,  afber  serving  the  office  of 
~~"^  ttiayor,  and  three  other  aldermen  diould  be  justices  of 
agahut  the  peace- for  .the  bovough,  to  be  elected  annually  by  the 
ft^.  of  '  mayor,  aldermen,  and  borg^sBcs;  imd  m  case  of  death 
or  vacating  the  office  of  aldermim,  another  to  be  dected 
m  his  room.  Jt  appeared  by  the  ^uffidavite,  that  the 
aldermen  m^itioned  in  the  rule  bad  not  for  several  years 
resided  within  the  borough;  one  of  them  had,  daring 
that  time,'  been  elected  one  of  the  jiuPtiees  of  the  peace 
for  the  borough ;  he  resided  five  mites  from  PorU^ 
mouthj  and  always  att^ded  irtien  justice  business  was 
going  on.  It  did  not  i^ear  that  any  obstruction  of 
justice  or  serious  inoonyenience  to  the  inhalritants  of 
the  IxMNNigk  had  resulted  from  the  absence  of  the  parties 


Scarlett^  Aiarn^  Sdwjfn^  and  Erskine  shewed  cause 
against  the  rule.  This  rule  wafi^  granted  upcm  the  au* 
thority  of  Bex  v.  Truro  (a),  but  that  case  has  no  appli* 
cation  to  the  preset,  for  there  residence  was  made 
necessary  by  the  charter.  But  there  is  not  a  single 
syllable  in  the  diarter  now  before  ihe  court  whidi  makes 
the  residence  of  aldermen  necessary.  In  Rea  v.  Mon^ 
din/  (6),  which  was  a  case  on  the  same  charter,  it  se^ns 
to  have  been  taken  for  granted  that  the  aldermen  were 
bound  to  leside;  but  that  rests  on  the  statement  of 
counsel;  the  charter  itself  contains  noj|irovision  re- 
specting it  There  is  no  case  in  which  it  has  been  hdid 
that  mere  non-residence  vacates  the  office  of  an  alder- 
man, the  mayor  and  the  rest  of  the  aldermen  have  a 
discretionary  power  to  remove  him,  for  any  cause  which 
appears  to  them  sufficient,  but  that  must  be  where  some 

(a)  H*  T,  1821.  (6)  Cowp,530. 

incon- 
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inoonVenienoe  results  from  his  abse&ce»    In  die  present       1824.' 
ctaseb  Aotfainir  of  that   Mod  is  shewn.     Five  of  the     _    „ 

^  ®  The  Kmo 

sUermeliy  viz^  the  mayor,  the  eit-mayoi',  and  three  other  agtmut 
aldemeniMlii^aa  lis  justices  ;'foiir  of  those  have  id wa^  _  ttc^d  * 
b^6B  resident,  arid  the  £fl9i  sonear  as  to  be  aUe  to  at*« 
tend  lAeoelverk  was  neoe88ai7»>  ;The  administration  of 
jiistioe^hiis^  thi^reforey  never  been iaipeded^  and  no  in^ 
CDhnaiieiioeto  the  inhabitants  «f  the  borough,  scbBScient 
t&tBa  &t  the  interference  of  this  >coinrt^  .has  been  made 


'•      r    —    .     .      .  •     "     ■        ■      ■ 


The  Jttomey'Generalj  Gaselee,  and  Mereaoeikerj 
oootriL  It  has  been  declared,  in  a  variety  of  cases,  that 
whare  a  charter  expressly  makes  the  residence  of  aii 
aidennan  necessary,  that  is  merdy  declaratory  of  the 
comnK»r  law.  The  duty  <^  reddence  is  incident  to  the 
cffiee ;  Vauj^n  v.  Leads  (a),  C%  of  Exeter  v.  Qlyde.  {b) 
It  is  dierefore  immatarial  whedier  residence  be  mai- 
Ifboed  in  die  charter  or  not;  and  here  die  aldermen 
have  duties  to 'perform  whidi  cannot  but  be  neglected 
dtiring  their  absence ;  they  form  the  council  of  the  bo- 
Mtf^,  and  must  be  at  hand,  to  assist  die  mayor  in  all 
corporation  business.  The  only  quesdon  is,  with  re- 
iptict,  to  die  mode  of  proceeding  where  aldermen  absent 
diemsdves.  Now  die  writ  prayed  for  is  connected  with 
the  administration  of  justice,  and  to  enforce  perform- 
ance of  that  which  is  virtually  if  not  actually  made  ne^ 
dessary  by  the  kin^s  charter.  The  subject  is,  therefore, 
^dded  to  it,  according  to  BuU.  N.  P.  p.  199.  This  is 
not  b;f  any  means  die  first  application  of  the  kind :  before 
the  case  of  Rexy.  Thtroj  it  had  been  laid  down  by 
Jtskunt  J.^  in  Rex  y.  Heaven  {(t)j  ^  when  a  corporator 

(a)  Carih.  227.         (6)  4  Mod,  53.     HoUt  495.         (c)  2  7.  JS.  772. 

neglects 
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1824'.  Delects  the  duties  of  his  office^  the  oorporatioii  should 
first  take  oognizance  of  it,  and  dqirive  him,  and  then  it 
against  may  be  properly,  brought  before  thb  court.  And  there 
&C.  of  .  IS  no  inconvenience  in  this  mode  of  proceeding ;  for  if 
any  persons  find  themselves  iiyured  by  the  non-residence 
of  a  corporator,  and  the  corporation  refiise.to  interfere 
and  to  do  their  duty,  such .  persons  may  apply  to  this 
court  for  a  mandamus,  directed  to  the  corporation  to 
enforce  a  performance  of  their  ^uty."  In  Begina  v.  True" 
body  (a)  Rex  y.  Mayor  of  Shrewsbury  (b).  Rex  v.  Pon- 
sonby{c\  non*residence  was  considered  as  a  fault,  for 
ivhich  a  corporator  might  be  removed.  It  is,  therefore, 
very  reasonable,  that,  in  the  present  instance,  the  mayor 
and  aldermen  oi  Portsmouth  should  at  least  meet  and 
consider  of  the  propriety  of  exercising  the  power  which 
they  have  to  remove  the  aldermen  who  have,  for  a  long 
period,  ceased  to  reside  within  or  near  the  borough. 

Abbott  C.  J.  Applications  of  this  nature  are  of 
modem  introduction,  and  have  probably  grown  out  of 
the  dictum  of  Ashurst  J.  in  Rex  v.  Heaven^  which  has 
been  cited.  But  that  observation  is  confined  to  instances 
where  persons  find  themselves  aggrieved  by  the  non- 
residence  of  corporate  ofiicers.  An  alderman,  when 
he  accepts  that  ofiice,  takes  upon  himself  the  bur- 
then of  giving  such  attention  to  his  office,  as  is  made 
necessary  by  the  public  duties  which  he  has  to  dis- 
charge. If  residence  within  the  borough  is  necessary 
for  that  purpose,  it  follows  that  he  must  reside  there.  But 
we  should  open  a  fruitful  source  of  litigation  if  we  were 
to  listen  too  readily  to  applications  of  this  nature.  Public 
justice  and  public  convenience  should  be  the  grounds  of 

(a)  2  Ld.  JRayni,  1275.       (6)  Cat,  temp.  Hardw.  147.       (c)  1  Vcs,  jun.  I. 

n  the 
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die  applicatiop;  and  this  Court  ought  not  to  interfere, 
unless  for  the  purpose  of  redressuig  some  serious  incbn- 
venienbe.  No  case  of  that  nature  is  established  by  the 
.affidavits  before  the  court  The  non-residence  of  some 
aldermen  rather  has  the  efiect  of  casting  an  additional 
burthen  upon  the  others,  than  of  causing  an  injury' to 
the  public ;  and  it  does  not  appear  that  those  who  are 
resident  think-  it  necessary  to  make  any  complaint* 
Those  who  have  had  to  discharge  the  office  of  justices 
of  the  peace  have  always  been  actually  or  virtually  resi- 
dent; the  administration  of  justice  has  not,  therefore, 
been  impeded.  For  these  reasons,  and  considering 
also  the  great  and  manifest  inconvenience  that  would  re- 
sult from  a  too  ready  interposition,  I  think  that  we 
ought  not  to  grant  a  mandamus  in  this  case. 

Rule  discharged. 


1824. 

The  Kiya 
againsi 

The  Mayor, 
&c.  of 

FomnMOOTK. 


Wilson,  Gent,  One,  &c.  against  Gutteridge. 


^PAUNTON  shewed  cause  against  a  rule  obtained  by 
Brodrick  for  referring  to  the  master  for  taxation  the 
pIiiind£P's  bill  of  costs,  to  recover  which  thb  action  was 
brought  All  the  items  in  the  bill,  except  three,  relating 
to  a  warrant  of  attorney,  were  agreed  to  be  out  of  the  sta- 
tute 3  6«  2.  c.SS.  Those  charges  were  for  drawing  the 
warrant  of  attorney  and  attending  the  defendant  respecting 
it,  but  it  never  was  engrossed  or  executed.  Against  this 
rule  he  dted  the  recent  case  of  Burton  v.  Chattertofi  (a), 
all  the  former  authorities  were  reviewed,  and  it 


The  Court  will 
order  an  attor. 
Dcy**  bill  to  be 
taxed*  though 
itconaists 
merely  of  a 
charge  for 
drawiog  a  war- 
rant of  attorney 
and  attending  a 
defendant 
respecting  it. 


{a)3B.iA,  486. 


was 


GumKiDOX* 
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1824.  was  decided  that  a  charge  &r  drawing  an  affidavit  of  a 
*"""*  pethkminfp  creditor's  debt  and  bond  to  the  chancellor  in 
agaiHM  Older  to  die  striking  oi  a  docquet  was  not  within  the 
statute* 

But  Per  Curiam.  The  point  there  occurred  on  the 
statute  as  to  the  necessity  of  delivering  a  bilL  But  we 
have  a  pafamount  jurisdiction,  independently  of  the 
statute^  to  refer  an  attorney's  bill  for  taxation. 

Rule  absolute. 


FHd^p  Stober  against  Ratson. 

The  Coart  wiU  T  ANGSLOJV  moyed  to  set  aside  the  service  of  a  latitat 
the  acrnoe  of  a  directed  to  the  sheriff  of  Leicestershire  upon  an  affi- 

a  Jmg  ^  davit  of  defendant,  that  he  was  served  at  his  house  situate 
^(Iffida'Ii?^*  in  the  county  dl  Northampton^  and  not  in  the  county  of 
th^  tlie  place     Leicester^  and  that  there  was  no  doubt  or  dispute  about 

where  it  was  '^ 

•nrredls  not  on  the  samc    [Abbott  C.  J.  Is  the  diace  wh^e  the  defend- 

the  oonflnea  of 

the  county  into  ant  was:  served  t>n  the  confines  of  the  county  ^ Leicester  :'\ 

which  it  iiinifrtl 

lie  affidavit  is  silsnt  as  tO:  that,  but  the  statement  is 
residered  imkiecessary  by  the  distinct  all^tion,  that 
there  was  no  doubt  or  dispute  about  the  place  being  in 
the  county  of  Northamptonj  Chase  v.  Joyce  {a\  Hammond 
V.  Ti^lor.  (b)  If  this  service  be  good,  a  sheriff  may,  in 
all  cases,  execute  a  writ  beyond  the  limits  of  his  county, 
although  the  boundary  is  perfectly  well  known. 


(a)  4M,iS,  412.  (6)  ZB.^A.  408. 

Pel' 
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1824.        of  the  court.     It  is  very  common  under  the  statute  of 
set-off,  to  allow  the  general  issue  to  be  withdrawn  and 


NSSTOR 


against        pleaded  de  novo  with  notice  of  set-off.     The  sum  to  be 

NlWCOMB. 

paid  in  must  be  mentioned  in  the  rule,  as  the  whole  is 
done  by  the  leave  of  the  Court 

Rule  absolute. 


PTetUutdi^,  The  King  against  Joseph  Turner. 

Jufy  7th.  ^ 


If  a  defendant 
lemovean 


AN  indictment  found  against  the  defendant,  at  the 
indictmoit  here  quarter  sessions  for  the  borough  of  Doncasta-^  in 

by  oeitionuny 

gnring  Uie         the  West  Riding  of  the  county  of  York^  for  an  assault. 


ftU^n^  under  was  removed  into  this  court  by  certiorari,  and  recogni- 
c*  11.,  and  be  '  zances  were  given  in  pursuance  of  the  statute  5  W.Sf  M» 
ft^^y^Jf^S^Ia  c.l\.  S.S.  The  indictment  came  on  to  be  tried  at  the 
bMkThhiMul      ^Tori  Z^n/ assizes,  1824,  when  the  defendant  was  con- 

afftlkUe  to  victed,  but  he  died  before  the  day  in  bank.  The  mas- 
P^thecosti.  '' 

ter  of  the  crown  office  taxed  the  costs  of  the  prosecu- 
tion, which  not  being  paid,  a  rule  had  been  obtained  by 
Brandtj  calling  upon  the  defendant's  bail  to  shew  cause 
why  the  recognizances  should  not  be  estreated,  and  an 
affidavit  was  filed,  shewing  that  Charles  Lister^  the  hus- 
band of  Ann  Lister  J  was  the  party  grieved. 

Z).  JP.  Jones  now  shewed  cause.  This  application  is 
probably  founded  upon  the  authority  of  Rex  v.  //>/- 
more,  {a)  But  that  case  seems  to  be  deserving  of  fur- 
tlier  consideration.  The  statute  of  William  and  Mai-y 
in  terms  applies  only  to  cases  of  ^^  conviction,"  which 


(a)  8  r.  R,  409. 


ought 


IN  TSE  Fifth  Year  of  GEORGE  IV.  161 


TIm  KiKa 
ToftMM. 


ou^  to  be  construed  to  mean  a  conviction  hy  judgmenif       1824. 
and  not  merely  by  verdict ;  otherwise,  though  the  con- 
viction might  be  set  aside,  upon  a  motion  in  arrest  of 
judgment,  or  upon  a  writ  of  error,  the  defendant's  bail 
mi^t  be  charged  with  the  costs  of  a  defective  prosecu- 
tion.   But  if  convictton  under  this  act  means  a  convic- 
tion by  verdict,  then  the  prosecutor  ought  to  have  taxed 
his  costs  immediately  after  the  verdict,  and  endeavoured 
to  obtain  them  from  the  defendant,  which  might  have 
exonerated  the   bail.     At  all  events,   the  prosecutor 
should  have  demanded  the  costs  of  the  representativet  of 
the  defimdant,  before  making  this  application  to  the 
bail,  who  stand  in  the  situation  of  sureties*    In  the  case 
of  Bex  V.  l^on  (a),  which  is  cited  in  Bex  v.  Finmore^ 
there  was  a  forfeiture  of  the  recognizance,  for  the  dep 
fcodant  did  not  proceed  to  trial  according  to  notice. 
Here  the  bail  did  every  thing  that  it  wa&  possible  for 
them  to  do,  in  pursuance  of  their  recognizance.     The 
defisndant  i^peared,  pleaded,  and  was  tried,  and  that 
be  did  not  ap|5ear  to  receive  judgment  arose  from  the 
act  of  God. 

Abbott  C.  J.  The  case  of  the  King  v.  Finmore  can- 
not be  distinguished  from  the  present,  and  we  see  no 
reason  to  disturb  it.  The  third  section  of  the  stat  of  the 
Sii6W.SfM.c.\  1.  is  express  that  the  recogqizance  shall 
not  be  discharged  till  the  costs,  when  taxed,  are  paid. 
Though  it  be  true  that  the  fiulure  arose  from  the  act  of 
God,  the  expence  to  the  prosecutor  is  nearly  the  same 
as  though  the  defendant  had  received  judgment.  As  to 
the  alleged  necessity  of  first  making  a  demand  upon 

(a)  9  Burr,  1461. 

Vol.111.  M  the 
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^ *       the  representatives  of  die  defendant,  the  bail  do  not 

Tht  Kara     now  show,  by  affidavit,  that  there  is  an  executor  or  ad- 
T^^9,      ministrator  upon  whom  such  a  demand  could  be  made. 

Rule  absolute 


ffedfuuday,  Haorison  and  Another  against  Williams. 

July  7th.  ^ 

In  an  action      T^EBT  for  a  penalty  under  a  bye-law,  founded  on 

for  tlie  breach      ^^  ^ 

of  a  bye-lMT  an  ancieut  custom  of  the  city  cS  Chester^  whereby 

restraininff  per-  .     •      j    r  •  •         ^  j  -.i* 

aons  from  ez-^  persous  are  restramed  from  exercismg  trades  within 
within*t£"*^  the  limits  of  that  city,  unless  they  become  freemen  of 
^SlSto  d^r"  ^^  ^^^  plaintiffs  were  treasurers  of  the  city,  and  as 
;i°lc«^«7  such  brouffht  this  action  airainst  the  defendant  who 
men»  the  Court  foUowed  the  business  of  a  tanner  there.    A  rule  havine 

wiU  compel  the  ,  ,  , 

corporation  to    been  obtained  for  allowing  the  defendant  the  inspection 

allow  the  de-  ^ 

fendant  to  in-  of  the  corporation  books,  so  fiur  as  respected  the  bye- 
law  in  the  cor-  la^9  stated  in  the  declaration, 

poration  books. 

X).  F.  Jofies  insisted  that  the  defendant  was  not  en- 
titled to  an  inspection  of  the  corporation  books.  The 
proof  of  the  bye-law  in  question  will  be  a  necessary  part 
of  the  plaintiff'  case  on  the  trial,  and  the  defendant  has 
no  more  right,  beforehand,  to  the  inspection  asked  foot 
than  he  would  have  if  the  party  suing  were  a  corporar 
tion  sole,  or  even  a  private  person  suing  in  his  individual, 
capacity.  It  is  true,  that  in  some  cases  the  court  have 
granted  such  inspection,  but  the  more  recent  authorities 
have  limited  and  restrained  the  right,  confining  it  to 
members  of  the  corporation,  having,  as  such,  an  interest 
in  the  corporation  books.     The  case  of  the  Brewers^ 


Williams. 
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Company  v.  Benson  (a)  appears  to  have  been  overturned        1B24.' 
in  prmciple  by  the  cases  of  Talbot  v.  ViUeboys  (J),  and .      — — 

Harrisok 

Hodges  V.  Atkis.  {c)     In  the  Mayor  of  Southampton  v.         against 
Graves  [d)  all  the  authorities  were  reviewed  and  inspec- 
tion was  refused.     It  may  be  said  that  in  that  case  the 
action  was  for  tolls,  and  not  upon  a  bye-law,  but  the 
principle  established  is,  that  corporations  are  not  more 
bound  than  private  individuals  to  expose  their  books  to 
strangers,  though  they  must  to   corporators.      If  it  be 
proper  that  an  inspection  should  be  granted,  an  appli- 
cation should  be  made  to  a  court  of  equity,  which  will 
esounine  into  the  circumstances,  and  if  leave  be  granted 
will  impose  proper  terms,  as  was  laid  down  by  Lord 
Hardwickej  2  Vesey,  620.      Besides,   there  is  here  no 
Mdairit  of  a  demand  of  inspection,  and  this  court  will 
not  interfere  to  compel  what  does  not  appear  to  have 
beat  as  yet  refused. 

Ckitfyj  coDtra,  was  stopped  by  the  Court 

Abbott  C.  J.  I  cannot  say  that  the  defendant  is  to 
be  considered  as  standing  altogether  in  the  situation  of 
a  stranger.  The  bye-law  must  be  taken  to  have  been 
made  fi>r  die  public  weal,  apd  for  the  rule  and  govern- 
ment of  persons  resiant,  and  dwelling  within  the  city. 
Now,  the  defendant  falls  witliin  that  class,  though  Jie 
ba  not  a  member  of  the  corporation.  I  think,  therefore, 
ifae  defendant  should  be  allowed  to  see  the  bye-law  in 
the  corporation  books,  and  to  have  a  copy  of  it;  but 
the  inspection  and  copy  must  be  confined  to  the  bye- 


(a)  BsmeM,  236.  {b)  Cited  io  Rex  ¥.  SheUey,  5T.RA  42. 

(£)  S  Was.39S.  (d)  8  T.  JR.  590. 

M  2  Isw, 
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1824,  j^^^  g^j  ^Q  leave  must  be  upon  the  terms  of  the  de- 
Harrisov  fendant  paying  the  town  clerk  for  his  attendance  to  pro* 
y^^^^g^    duce  the  books,  and  also  for  the  copy  furnished. 

The  other  judges  concurring, 

Rule  absolute  on  these  terms. 


ir^dneiiey,  Ex  parte  MiDDLETOW. 

y 

The  driter  of  T)    F.  JONES  moved  for  a  certiorari  to  remove  a 

to^ai^  froSi  conviction  before  the  justices  of  the  borough  of  • 

jM^aTw-  Stamfbrdy  in  Lincolnshire^  under  the  stat.  3  Car.  1.  c.  1. 

riermtfain  Uie  a  gj,.  ^^  reformation  of  abuses  on  the  Lord's  day,  com-. 

Uie  »  Car.  1.  monlv  Called  Sunday**     The  "defendant  was  the  driver 

C.4.,  and  Udble  ^  ^        ^ 

to  be  convicted  of  a  txm  travelling  to  and  from  London  and  Yort^  and. 

in  the  penalty  i  .i  i  • 

of  SQi.  for  tra-    was  Stopped  m  Stamford  whilst  on  his  journey,  and  con- 
^.ord's  daf.       victed  as  a  carrier  travelling  with  horses  on  a  Sunday. 

D.  F.  Jones  contended  that  this  penal  statute  ought 
not  to  be  extended  beyond  its  express  terms,  but 
shovld  be  confined  to  the  mere  local  pursuit  of  ordinary 
occupations,  instead  of  being  made  to  prevent  commu- 
nications between  distant  places  for  the  public  benefit; 
or  at  least  that  it  should  be  confined  to  such  convey- 
ances as  were  in  use  at  the  time  of  the  passing  of  the  act ; 
otherwise,  not  only  every  stage-coach,  but  also  every  mail- 
coach,  which  carried  a  pared,  or  even  a  passenger,  upon 
a  Sunday^  might  be  stopped,  and  the  driver  subjected  tO; 
a  penalty  at  every  place  through  which  he  passed. 

Per  Curiam*     We  decline,  at  present,  saying  any 
thing  upon  the  inconvenience  suggested  as   to  either 

14  stage 


IN  THE  Fifth  Year  of  GEORGE  IV.  165 

stage  or  mail  coaches,  but  we  are  clearly  of  opinion,        1824. 
that  a  person  who  has  the  care  of  a  van  is  a  carrier       * 
within.the  terms  of  this  act  of  parliament,  which  ought     Muplrok. 
to  recdve  a  liberal  construction,  being  for  the  better 
obserronce  of  the  Lord's  day. 

Rule  refused* 


Weight  and  Another,  Assigneos  of  Goldino,    ^J^lJSh!?'' 

against  Laimg. 

T*HIS  was  an  action  brought  to  recover  penalties  upon  When  a  penoa 

an  usarioiis  transaction  between  the  defendant  and  nuUids  upofl 
Golditig  the  bankrupt.     The  declaration  consisted  ^ ^avax!it*<^i^ 
twenty  counts,  but  the  principal  question  turned  upon  [n^T^^'er 
die  sevsnteenth  count,  which  charged  that  defendant,  on  ^^^fyj^^^ 
the  8th.  day  of  November  1820,  upon  a  certain  corrupt  ^  ^"^^  ^  ^^ 

^  ^  ^    debtor  makei  a 

contract  made  between  the  defendant  and  Gdding  on  the  payment  which 

1      ^  1  •  /•  b  not  ipecifi- 

SSth  dt  April  lS20j  took  221.  lOs.  by  way  of  corrupt  bar-  oally  appropri- 
gain  and  loan  for  the  defendant's  forbearance,  and  givmg  pvty  at  Uie 
day  of  payment  to  Golding  of  800/.  lent  to  GoMing  on  the  ^^^^  th^Urir 
25th  of  April  1820,  from  the  time  of  lending  and  advanc-  J  ^Se  dSt^ 
ing  the  same,  until  the  28th  of  OctcAer  1 820,  when  2/.  1 05.  ^j^^f^  ^ 
was  .paid,  and  for  forbearance  of  297/«  105.,  residue  of  the  therefore, 

*  where  dudnct 

300^  until  the  1st  of  November^  when  158/.,  other  part,  sumt  of  money 

were  dtie,  one 

was  paid;  and  for  forbearing  1S9/.  105.,  residue  of  the  for  goods  sold» 
dOQ{.,  until  the  8th  o(  November^  when  the  residue  was  money  lent  on 
paid,  which  22L  lOs.  exceeds  5/.  per  cent,  per  annum,  fracTand^a^^^ 

payment  was 
made  which  was  not  specifically  ^propriated  to  either  debt  by  debtor  or  creditor,  it  was 
held  that  die  law  would  afterwards  appropriate  such  payment  to  the  debt  for  goods  sold. 
Where  a  bill  of  exchange  was  given  for  the  prindpal  money  lent  and  interest  to  accrue 
due  oo  an  usurious  contract,  and  before  the  bill  became  due  the  lender  adyanced  a  further 
sum  of  money  on  the  general  credit  of  the  borrower,  which  enabled  the  latter  to  pay  the 
bill,  it  waa  held  that  the  payment  of  the  usurious  interest  was  complete  as  soon  as  tha  biU 
paid. 

Ms  &c.  con* 
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1824. 


Wright 
against 
Laing. 


&c.,  contrary,  &c.  At  the  trial  before  Abbott  C#  J.,  at 
the  London  sittings  after  last  Michaelmas  term,  it  ap- 
peared from  the  evidence  of  Golding^  that  on  the  25th  of 
Aprily  Laing  lent  Golding  300/.,  upon  an  agreement  that 
he  should  have  it  for  six  months  at  15/.  per  cent. ;  there 
was  about  the  same  time  a  purchase  of  hops  by  Golding 
of  Lai7ig  amounting  to  148/.  11 5.  Id.,  and  to  secure  the 
money  lent,  the  interest,  and  the  amount  of  the  hops, 
Golding  gave  three  bills  of  exchange  according  to  the 
following  account. 


Dr,  Golding, 


Cr. 


Money  lent  25Ui  April     £  SCO      O      0 
Interest  -         -  22     10      0 

Hops  sold      -         -  148     11       1 


By  bUl  due  28th  October  jg  150  10  1 
Ditto  due  1st  November  158  O  O 
Ditto  due  8tb  November       162      O      O 


Golding  also  stated,  that  within  a  week  after  the  Ichui 
he  paid  to  Laing  1 15.,  the  balance  of  the  above  aocount. 
The  bills  were  paid  when  they  became  due ;  but  Laing, 
on  the  30th  October,  lent  or  advanced  to  Go^tft^anotlier 
sum  of  250/.,  with  which  the  bills  were  paid,  but  it  did 
not  appear  whether  that  sum  was  lent  specifically  to 
take  up  either  of  the  three  bills  given  in  respect  of  the 
alleged  usurious  transaction,  which  were  not  then  due.  It 
was  contended  on  the  part  of  the  defendant,  that  there 
had  not  been  any  payment  of  the  principal  or  usurious 
interest,  for  although  the  three  bills  of  exchange  had 
been  apparently  honored  when  they  became  due,  yet 
Golding  had  been  enabled  to  honor  those  which  be- 
came due  on  the  1st  and  8th  of  November,  chiefly  by  the 
funds  provided  by  Laing,  There  had  therefore  been  no 
payment  of  those  bills  by  Golding.  The  Lord  Chief  Jus- 
tice was  of  opinion,  that  if  the  money  advanced  by  Laing 
to  Golding  on  the  30th  o{Oclob(fr,^yias  advanced  on  the 

i6  general 


Laiko. 
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general  acoount  and  credit  of  Geldings  and  notfipeci-        1824*. 

fically  in  order  to  enable  him  to  pay  the  bills,  (although 

that  sum  remained  unpaid  to  Ixiingf)  yet  the  bills  must        against 

be  coniudered  as  having  been  p^d  by  Golding.    I^  on 

the  odier  hand,  when  the  bills  had  become  due,  they  had 

been  renewed  or  any  distinct  loan  had  been  made  by 

Laing  to  enable  Oddity  to  take  them  up,  and  that  sunt 

lenudtied  unpaid  to  Laing^  then  the  account  would  not 

have  been  dosed,  and  there  would  not  have  been  any 

payment  of  the  usurious  interest ;  and  he  dii'ected  the 

jury  to  find  for  the  plainti£^  if  they  were  of  opinion 

upon  the  evidence  that  the  250/.  advanced  by  Lair^  on 

the  SOdi  of  October^  was  advanced  upon  the  general  ao^ 

count  and  credit  of  Golding  s  and  for  the  defendant,  if 

diey  thought  it  was  advanced  by  Laingf  specifically  to 

cnaUe  CMdipg  to  take  up  both  bills.    The  jury  found 

far  the  plaintifis  for  900/.,  and  the  verdict  was  taken  on 

die  seventeenth  count  above  set  forth.    A  rule  nisi  for  a 

aew  trial  having  been  obtained  by  Scarlett  in  last  HiUay 

tenoi  upon  the  objection  taken  at  the  trial,  and  also  upon 

tfae'lproond,  that  there  was  not  sufficient  evidence  to 

fiipport  the  seventeenth  count  on  which  the  verdict  was 

taken. 

.  Manyat  and  ChUty  now  shewed  cause.  The  mode 
ia  ivhich  the  seventeenth  count  is  framed,  is  according 
to  the  appropriation  which  the  law  will  make  of  the  pay- 
ments made  by  the  bills  of  exchange.  And  it  was  lefi; 
to  the  jury  to  say,  whether  the  subsequent  advances  had 
been  made  independently  of  the  usurious  contract,  or 
specifically  to  enable  Golding  to  take  up  the  bills,  and 
thqr  found  the  former.    The  transactions  cannot,  there- 

M  4  &re^ 
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18  S^.        fore,  be  now  blended  together  so  as  to  protect  Latng 
firom  penalties. 


WUOBT 


4 

Scarlett  and  F.PoUockj  contriU  Although  the  de- 
claration states  various  appropriations  of  the  bills  as 
they  became  due,  yet  in  no  one  count  is  the  transaction 
set  forth  according  to  its  legal  or  its  actual  character. 
The  bilk  were  g^ven  collectively  for  the  purpose  of 
paying  for  the  hops  and  for  the  loan,  and  as  they  became 
due,  were  no  more  applicable  to  the  one  than  the  other, 
and  any  statement  in  pleading  which  gives  any  appro- 
fmation  in  fact,  mistated  the  transaction.  There  is  no 
di£9culty  in  setting  forth  such  an  agreement  as  this  was 
in  a  declaration ;  the  agreement  should  have  been  stated 
as  if  the  bills  were  given  for  the  whole,  and  it  was  not 
necessary  or  proper  to  specify  precisely  the  periods  of  the 
sqifgrate  forbearances,  but  to  aver  the  giving  pf  the  bills 
and  their  payment,. from  which  it  would  have  appeared 
that  usurious  interest  had  been  taken.  All  the  counts 
have,  however,  affected  to  separate  the  transaction  into 
parts,  and  to  appropriate  the  bills  in  some  way  or  other, 
which  was  what  the  parties  had  not  done  or  intended  to 
do.  As  to  the  other  ground,  the  original  debt  to  Latng 
has  never  been  satisfied,  for  the  bills  were  chiefly  paid 
by  funds  supplied  by  Latng  himself*  He  cannot  be 
said  to  have  received  payment  either  of  the  principal 
originally  advanced,  or  of  usurious  interest  thereon. 

The  Court  thought  clearly,  that  the  finding  of  the 
jury,  that  in  fact  the  subsequent  advances  were  not 
made  specifically  to  assist  in  taking  up  the  bills,  but 
generally  on  account,  had  disposed  of  any  question  as  to 
the  payment  of  usurious  interest :  and  they  held,  that  if 

a  lender 
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a  lender  discounts  a  second  bill  to  enable  the  borrower 
to  take  up  and  pay  a  former  bill,  the  discount  of  which 
was  twiied  with  usury,  that  the  usury  becomes  complete 
on  the  pajrment  of  the  first  bill.  On  the  other  point 
they  took  time  to  eonsider ;  and  now, 


lS24w 


WmioBT 
ogouut 


AioBOTT  C.  J.  delivered  the  ju^ment  of  the  Court 
'  Tlus  was  an  acdon  for  the  penalties  of  the  statute  of 
usury.  The  frets  of  the  case  have  been  very  recently 
before  the  coimt.  It  arose  on  a  sale  of  h<^s  and  a  loan 
efmonqr.  It  was  not  denied,  that  th&loan  was  ifiade 
on  a  batgtiin  for  usurious  interest,  but  it  wascontended^ 
that  dl'die  bills  of  exchange  had  not  been  in  effect  paid 
by  GoUbigi  die  borrower/  and  ifiirther,  that  supposing 
they  had  been  paid  by  him,  there  was  not  anyone  count 
of  the  plaintiffir*  voluminous  declaration  properiy  framed 
to  meeet'  the-  case.  We^ think  the  evidence  shews  that 
d  t|ie  biDs  were  paid  by  the  boitower;  and  wehave^' 
Aefefore^  only  to  enquire  whedier  any  count  of  die  de- 
daration^  is  suited  to  die  case.  By  the  seventeenth 
count,  so  much  of  die  amount  of  the  first  bill  of  ex- 
diange  as  will  cover  the  price  of  the  hops  sold  by  the 
defendant  to  Goldingf  is  appropriated  to  the  payment  of 
tbatprioe;  the  residue  of  the  amount  of  this  bill,  and  the 
whde  of  the  two  bills  fallmg  due  afterwards  are  applied 
to  the  payment  of  the  money  lent,  and  of  the  usurious 
interest 'agreed  to  be  allowed  for  that  loan.  None  of  die 
payments  were  appropriated  by  either  party  at  the  times 
of  payment.  If  the  law  ought  now  to  make  such  an  ap- 
propriation as  the  pleader  has  supjposed  in  diis  count, 
the  count  will  be  sustained  by  the  proof,  otherwise  not. 
We  think  the  law  ought  now  to  make  such  an  appropri- 
ation.   In  order  to  render  thb  matter  more  simple  in 

its 
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agamit 


£S^.  its  fiimi^  let  fisitippose  a  contract  made  for  Ute  sale  of 
goods  at  the  price  of  lOOJL  at  six  months'  credit;  and  as 
soon  as  this  contract  is  made,  itnother  and  distinct  con- 
tract to  be  made  br  a  loan  of  9S{.  for  the  same  period  of 
six  months,  in  consideration  of  receiying  71.  for  interest 
on  the  loan;  and  that  on  the  fi>llowing  day  two  bills 
of  exchftige  are  drawn  for  1002.  eac^p  fiJIing  dne  within 
three  or  four  cBiys  of  each  odiei^  and  also  within  fire  or 
six-days  of- die  day  on  wfatcfa  the  contracts  wete  made^ 
wilhbnt  any  malter  to  denote  the  application  of  ather 
bil  to  either  of  the  two  contracts;  Let  us  further  sup- 
paab  dmt  the  first  bill  is  paid  at  maturitfr  without  any 
afqpnopc&tion  aftHemonqr  by  either  of  the  parties^  and 
that  tihaodHrfatUrtauiits  unpaid^  and  dbat  in  this  state 
of*  thioga-fln^ction  is  broo^t  by  the  seller,  who  is  als6 
tfie'Ieiidetv  finrgoods  sold  'and  money  lent,  without  no- 
lic&gtiie'biUs;  dr  that  an  lidaon  ii  brou^t  by  him  iqpon 
the  last  billf  must  npt  the  •Court  say  at  the  trial,  fot*  the 
fiihhehince  of  justice,  that  die  price  of  the  goods  has 
been  paid  by  the  discharge  of  die  first  bill,  and  that  the 
plainti£r  cannot  recover  on  die  count  for  money  lent,  or 
on  the  second  bin,  by  iteasoh  of  the  ill^^ty  of  the  bar- 
gain ?  We  conceit  tliat  the  Court  must  say  this  in  the 
case  I  hav^  put  And  such  an  appropriation  works  no 
pr^udice  to  the  party,  it  leaves  him  only  where,  by  his 
own  conduct,  he  placed  himself ;  and  in  the  case  I  have 
pift  of  the  payment  of  one  bill  and  ndn-payment  of  the 
othel^  if  an  action  for  the  penalties  of  the  statute  should 
be  brought,  thfe  same  principle  of  law  would  protect  the 
defendant,  by  applying  the  payment  of  the  first  bill  to 
the  l^al  demand,  and  not  permitting  the  then  plaintifi* 
to  apply  it  to  the  ill^al  demand,  that  is,  to  the  loan  and 
interest,  although  it  be  precisely  of  the  same  amount ; 

because 
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because  peradventure  the  lender  nught  repent  the  illegal        1824. 
bannui.  and  refuse  to  receive  the  full  amount  of  the       ' 

^      '  Weiobt 

second  bill,  and  the  law  would  allow  him  the  oppor-        agomu 

Laivg. 

tunity  of  doing  so,  that  he  might  not  be  deemed  a  re- 
ceiver of  usurious  interest,  without  clear  evidence  that 
be  had  not  only  bargained  to  rccdve^  but  had  actually 
recdved,  such  interest    And  if  the  law  will  make  this 
appropriation  of  the  payment  in  the  two  cases  that  I 
have  put,  in  the  one  instance  against  the  lender,  and  to 
prevent  him  from  enforcing  an  illq^al  bargain,  and  in 
the  other  instance  in  fiivour  of  .the  lender,  and  to  pro- 
tect  him  from  being  subject  to  a  penalQr  fi>r  an  illqpd 
bargain  onfyf  it  seems  very  plainly  to  fellow,  that  a 
wnilar  i^qiropriation  ought  to  be  made  by  law  in  the 
case  be&xre  ihe  Court;  and  that  the  pleader,  who  is 
always  at  liberty  to  state  &cts  according  to  their  legal 
operatioii,  is  well  warranted  in  the  form  of  this  count; 
and  that  the  count  is  supported  by  the  evidence.    And 
this,  in  effect,  is  mily  saying,  that  where  a  person  has 
two  d^nands,  one  recognised  by  law,  the  other  arising 
on  a  matter  forbidden  by  law,  and  an  unappropriated 
payment  is  made  to  him,  the  law  will  afterwards  appro- 
priate it  to  the  demand  which  it  acknowledges,  and  not 
to  the  demand  which  it  prohibits.    For  these  reasons 
we  are  of  opinion  the  rule  for  the  new  trial  must)  be 
disdiarged. 

Rule  discharged. 
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The  King  against  The  Masters,  Keepers,  War- 
dens, and  Commoners  of  the  Brewers'  Com- 
,    pany.(a) 

The  Court  wiu  HPHIS  was  a  mandamus  to  the  defendants,  as  lords  of 
mnt  to  admit  a  the  manor  of  Wilbfotts^  in  the  county  of  Middlesex^ 
^£g^       conunanding  them  or  their  steward  to  ,^t  Bobert 

Fossick  to  a  copyhold  tenement,  parcel  of  the  manor, 
which  he  claimed  as  heir  at  law  of  a  person  deceased, 
and  also  to  take  a  torrender  from  him  to  the  use  of 
Martha  WiiUer^  who  had  advanced  1000/.  upon  mort- 
gage of  the  premises.  The  defendants  returned,'  amongst 
other  things,  that  the  prosecutor  had  claimed  to  be  ad- 
mitted on  the  one  part,  and  his  sister  and  her  husband 
on  the  other  part;  that  the  two  latter  had  insisted  that 
the  prosecutor  was  illegitimate ;  that  his  &ther  was  a 
quaker ;  that  they  produced  a  register  of  his  birth,  which 
it  was  contended  had  been  subsequendy  and  surreptitiously 
inserted ;  that  the  homage  found  that  the  sister  and  her 
husband  had  made  out  a  prima  facie  right  to  be  ad- 
mitted, and  that  they  had  been  admitted  accordingly. 

ChiUy  being  now  called  upon  to  support  the  return, 
admitted  it  to  be  bad,  as  it  only  set  out  what  others  had 
stated  or  found,  but  contended,  that  the  mandamus 
ought  not  to  have  issued,  as  the  prosecutor  claimed 
by  descent;  and  he  cited  Rex  v.  Bennett {b),  where 
the  Court  held,  that  as  the  party  claimed  by  descent, 
it  could  answer  no  purpose  to  grant  the  mandamus, 

(a)  This  case  was  heard  and  determined  at  the  sittings  after  Eadcr 
term,  but  Was  unavoidably  omitted  in  the  proeeding  volume. 
(6)  2T,R,  197. 

bincc 
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since  he  had  as  complete  a  title  without  admittance  as        1824. 
with  it,  against  all  the  world,  but  the  lord.  .  i     ^   „ 

The  Kno 

Per  Curiam.  The  prosecutor,  as  heir  at  law,  is  en-.  &c.  of  the 
titled  to  the  writ ;  because,  although  he  has  a  good  tide  ^^"^^  ^' 
as  fl^iainst  every  one  but  the  lord,  sdll  he  has  a  right  to. 
insist  upon  admittance,  to  make  him  a  complete  copy- 
l)older.  He  may  wish  to  be  put  upon  the  homage,  or  to, 
be  put  in  non^ination  for  various  offices,  or  to  surrender, 
to  the  use  of  his  will ;  and  he  has  a  right  to  require  to 
be  admitted  in  the  present  instance,  that  he  may  sur- 
nender  to  Martha  Winter^  the  mortgagee. 

Peremptory  mandamus  awarded. 


The  Kino  against  The  Lord  of  the  Manor  of 
BoNSALi.  and  Adam  Wolley,  Steward  of  the 
said  Manor. 

A   rule  nisi  had  been -obtained  for  a  .mandamus,  di-^  Sembi^that 
rected   to  the  defendants,   commanding  them  to  entitled  tojw 
admit  Richard  fVardj  or  the  coparceners  and  heirs  of  one  oopybokl  tent- 
Samud  Bichardson^  deceased,  to  a  copyhold,  close,  or  hS^^^^^i 
pared  of  land,  consisting  of  about  six  acres  and  a  hal^  *®  Soffa»f 
situate  and  lying  within  the  manor  of  BonsaU,  which 
were  duly  surrendered  to  the  use  of  SamudJRichardson 
and  his  heirs,  according  to  the  custom  of  the  manor.    It 
appeared,  by  the  affidavits  in  support  of  the  rule,  that 
Samud  Richardson^  subsequently  to  m^ing  his  will,  pur- 
chased the  cc^yhold  tenement  in  question,  and  that  it 
was  duly  surrendered  to  the  use  of  him  and  his  heirs 
for  ever ;  that  he  died   on  the  20th  of  January  1 825, 
without  having  republished  his  will,  leaving  CfUherine 
Richardson  and  her  three  sisters  his  co*heiresses  at  law, 

who 
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18S4.  who  thereby  became  entitled  to  the  copyhdd  tenement, 
subject  to  a  fine  of  2&,  p^yltble  to  the  lord.     They  ap- 

tfgmmt  plied  at  a  court  baron  to  be  admitted,  and  the  steward 
th«  Manor  of  demanded  for  hmiself  fees  to  the  amount  of  34/.  13^.  ^d. 
They  tendered  a  sum  of  8/.  ISs.  4<f.  It  appeared 
fiirth^,  that  they  had  agreed  to  sdl  the  premises  to 
Biduard  Wards  and  that  they  had  been  prevented  from 
completing  sudi  sale,  in  omsequence  of  the  refusal  of 
the  steward  to  admit  them.  The  affidavits  in  answer 
stated^  diat  Samtid  Richardson  purchased  the  premises 
in  I8I85  and  that  previously  to  that  time  they  had  been 
held  as  two  several  and  distinct  copyhold  tenements  by 
two  persons,  as  tenants  in  common,  although  Samuel 
Bichardson  had  been  admitted  to  them  as  one  tenement. 
The  steward  insisted,  that  the  four  coheiresses  should 

# 

be  admitted  separately  as  tenants  in  common  for  their 
respective  shares  to  two  tenements,  upcm  the  payment 
by  each  of  two  sets  of  fees.  They  on  the  other  hand 
insisted,  that  as  coparceners  they  were  entitled  to  he 
admitted  as  one  heir,  and  they  tendered  two  sets  of  fees 
>  for  the  whole. 

The  Attorney  General  and  N.  IL  Clarke  now  shewed 
cause.  Attree  v.  Scutt  {a)  is  an  authority  to  shew  that 
the  premises  must  be  considered  as  consisting  of  two 
tenements,  and  that  the  steward  is  entitled  to  two  sets  of 
fees  at  least ;  and  although  for  some  purposes  several 
coparceners  constitute  but  one  heir,  yet,  for  the  purpose 
of  admittance  to  copyholds,  they  are  rather  in  the  situ- 
ation of  tenants  in  common  than  joint  tenants.  They 
have  not  an  entirety  of  interest ;  but  between  them- 
selves, to  many  purposes,  they  have,  in  judgment  of  law, 

(a)  6£^,47S^ 

several 
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several  freeholds,  and  there  is  no  sumvonhip  betweea       16524* 
them;  they  can  therefore  only  be  entitled  to  surrender     -.    ^^ 
payment  of  several  sets  of  fees  in  reject  of  their  ^p^rat^    tii2^^  ^ 
interest^   The  reason  given  for  considering  the  copyhold    thaAUMrof 
interest  of  tenants  in  common  as  distinct  ten^oent^  yU^ 
that  otherwise  there  might  always  be  a  tenant  living  and 
that  the  lord  might  pever  have  a  finei  applies  with  eqfuHL 
fivoe  to  the  case  of  ooparoenersi  inasmnch  as  the  heir 
of  a  coparcener  becomes  a  coparcener  with  the  surt* 
viyoia,  and  there  might,  therefore^  always  be  a  coparcener 
livHig.    Besides,  the  case  of  Bes  Y.Bermei  {a)  is  ao 
aathority  to  shew  that  the  court  will*  not  grant  a  mail* 
damns  to  admit  a  party  claiming  by  descent 


Campbell^  contrii,  contended,  that  a  sum  double  that 
which  the  steward  could  lawfully  claim  had  been  ten- 
dered  to  him ;  for  as  Samuel  Richardson  had  been  ad- 
mitted  to  the  whole  of  the  premises  as  one  tenement  the 
steward  had  no  right  now  to  consider  them  as  two :  GoT" 
land  V.  Jdyll  (&);  and  as  all  the  coparceners  make  but 
one  hm  and  one  tenant,  they  were  entitled  to  be  ad- 
mitted, on  payment  of  one  fine  to  the  lord  and  one  fee 
to  the  steward.  Watkins  on  Copyhdds^  277*  (He  was 
then  stq[f)ed  by  the  Court) 

Abbott  C.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  made  absolute.  The  case  of  Bex  v.  BenneU 
was  overruled  in  this  court  in  the  late  case  of  Rex 
V.  The  Brewer f  Company ^  where  the  Court  held  that  a 
mandamus  would  lie  to  compel  the  admittance  of  an 
hdr.  As  to  the  other  question,  whether  coparceners 
are  endUed  to  be  admitted  as  one  heir,  as  at  present  ad- 
vised, i  think  that  the  Lord  is  bound  to  admit  them  as 

(a)  S  T. B.  )97.  (6)  2Bmg.  175. 

one 
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1824>*  one  heir,  and  on  the  pajrment  of  such  fees  as  ought  to 

-.    yr-  be  paid  by  a  single  heir.     And  I  entertain  considerable 

against  doubts  whether  the  steward,  after  admitting  them  as  one 

tfaeBfaoorof  heir,  can  insist  upon  taking  their  surrenders  separately ; 

JBORtALL* 

but  on  that  I  pronounce  no  decided  opinion.  This 
rule  must  be  made  absolute  for  a  mandamus  to  the  de- 
feidant,  to  admit  the  coparceners  on  payment  of  the 
lawful  fees.  If  the  defendants  wish  to  raise  the  ques- 
tion  as  to  what  are  the  lawfid  fees  upon  the  admittance 
of  coparceners,  or  on  the  surrenders  afterwards  made 
by  them,  they  may  do  so  by  setting  out  the  facts  in  a 
return  to  the  mandamus. 

Baylet  and  Holroyd  J.  concurred,  and  intimated  a 
strong  opinion  that  coparceners  were  entitled  to  be  ad- 
mitted as  one  heir,  and  upon  the  payment  of  one  set 
of  fees. 

Rule  absolute* 


RULES  OF  COURT. 
Trinih/  Term^  5  Geo.  4.  1824. 

It  is  ordered,  that  no  affidavit  shall  hereafter  be 
used  in  support  of  a  motion  for  a  new  trial  in  any  case, 
whether  criminal  or  civil,  unless  such  affidavit  shall 
have  been  made  beibire  the  expiration  of  the  first  four 
days  of  the  term  following  the  trial,  if  the  cause  be 
tried  in  vacation :  and  before  the  expiration  of  the  first 
four  days  after  the  return  of  distringas,  if  the  cause  be 
tried  ift  term,  without  the  special  permission  of  the 
Court  for  that  purpose. 

It 
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It  is  ORDERED)  that  in  all  cases  where  a  rule  for  a       1824. 

0 

special  jury  shall  have  been  obtained  for  the  trial  of  any 
cause  in  the  county  of  Middlesex^  and  notice  for  sum- 
moning the  same  shall  be  given ;  such  notice,  together 
with  the  distringas,  shall  be  left  at  the  office  of  the  sheriff 
of  the  said  county  before  seven  o'clock  in  the  evening 
next  but  one  before  the  day  on  which  such  jury  shall  be 
required  to  attend,  unless  such  jury  shall  be  required  to 
attend  on  a  Monday,  and  then  before  seven  in  the  even- 
ing of  the  preceding  Friday ;  and  that  all  notices  of 
countermand  for  summoning  special  juries  shall  be  left 
at  the  said  office  before  twelve  o'clock  at  noon  of  the  day 
immediately  preceding  the  day  for  which  the  jury  was  to 
have  been  summoned. 

By  the  Court. 


MEMORANDA. 

IN  this  terra  Stephen  Gascke  and  Robert  Spankie  of 
the  Inner  Temple,  and  John  Adams  of  the  Middle  Temple, 
Esquires,  Barristers  at  Law,  were  called  to  the  degree 
of  Serjeant,  and  gave  rings  with  the  motto,  "  Bonis 
legibus,  judiciis  gravibus." 

Mr.  Justice  Richardson  having  fii  the  vacation  pre- 
ceding this  term  resigned  in  consequence  of  ill  health, 
Mr.  Gaselee  was  appointed  a  Puisne  Judge  of  the  Court 
of  Common  Pleas  in  his  stead,  and  took  his  seat  accord- 
ingly on  the  5th  day  of  Jvly, 


END    OF    TRINITY   TERM. 


Vol.  hi.  N 
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Guthrie  and  Bunyon,  Assignees  of  the  Estate 
and  Effects  of  Savery,  a  Bankrupt,  against 
FisK  and  Patteson,  two  of  the  Directors  of 
the  Norwich  Union  Society  for  the  Insurance 
of  Lives  and  Survivorhips,  (a) 


Where  m  prU        a  SSUMPSIT  for  money  had  and  received  by  the 

▼ate  act  of  par-   X\,  ^  '' 

liament,  en-  defendants,  to  and  for  the  use  and  on  the  account  of 

titled  <<  an  act 

to  enable  a  cer-  Sovery,  Slid  for  moiiey  due  on  an  account  stated  with  him 

tain  insurance  . 

Bodety  to  sue  before  fae  became  a  bankrupt.  There  were  also  counts  for 
the  name  of  money  paid  by  the  plaintif]^,  as  assignees,  for  the  use  of 
ta^/'^em^ted     ^®  defendants,  for  money  had  and  received  by  the  de- 

tbat 
commence 


they  might  f^ndants,  to  and  for  the  use  and  on  account  of  the 

mence  all  ' 

actiofis  tmd  plaintiffs,  as  assignees  and  for  money  due  on  an  account 
naxne  as  nomi-    stated  with  the  plaintiffs,  as  assignees,  since  the  bank- 

nal  plaintiff: 

Held,  that  this  ruptcy.  Plea,  the  general  issue,  and  notice  of  set-off. 
the  secretary  to  At  the  trial  before  Abbott  C.  J.,  at  the  London  sittings 
b^of'theso-  before  Michaelmas  term,  1822,  the  plainti£&  were  non- 
o^ninion  of  *^^-  ^  rule  uisi  was  obtained  to  set  aside  the  non- 
bankruptcy  g^j^  ^j^j  f^y  ^  jjg^  ^j.jgj  •  ^jj J  Qjj  cause  beinff  shewn,  a 

against  theur  &  ' 

debtor.  question  arose  on  the  validity  of  the  commission,  and 

the  court  directed  the  facts  to  be  stated  for  their  con- 


(a)  In  pursuance  of  the  king*8  warrant  issued  ten  days  before  the  end 
of  TVtnafy  tenn,  three  of  the  Judges  of  this  court  sat,  as  on  fanner  ooca- 
sions,  on  the  8th  of  July  and  the  following  days  until  Saturday  the  17th 
of  July  inclusive  ;  and  all  the  Judges  sat  on  Monday  the  25th  of  October 
and  the  following  days,  until  the  first  day  of  Michaelmas  term.  During 
that  period  this  and  the  following  cases  were  argued  and  decided. 

sideration 


« 
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sideration  in  the  form  of  a  special  case^  which  was  as        18S4. 
follows :  By  the  act  of  the  SSG.  3.  c  216^  entitled  "  M       

GUTHUK 

•ct  to  enable  the  Norwich  Union  Society  for  insurance  agabui 
against  loss  by  fire,  to  sue  in  the  name  of  their  secre- 
taiy,  and  to  be  sued  in  the  names  of  their  directors, 
treasuvers)  and  secretary,**  after  reciUng,  among  other 
thills,  that  several  persons  had  formed  themselves 
into  a  society,  under  the  name  of  the  Norwich  Union 
Societyt  tor  insurance  against  loss  by  fire,  and  that 
difficulties  had  arisen,  and  might,  from  time  to  time, 
arise  in  recovering  debts  due  to  the  society,  and  in 
recovering  debts  owing  by  the  said  society  to  the  in- 
dividuals members  thereof,  and  other  persons  dealing 
^herewith,  and  that  it  was  therefore  expedient  that  such 
individuals,  members,  and  other  persons,  should  be 
thereby  enabled  to  commence  and  prosecute  suits  and 
actifHis  at  law,  and  Co  sue  out  execution  upon  judgments 
obtained  by  them  against  such  directors  and  officers  of 
Ithe  said  society  as  were  thereinafter  mentioned, — It  was 
.oiapled  that  all  actions  and  suits  to  be  commenced  or 
iMtJtiitfd  by  or  on  behalf  of  the  said  society,  i^gainst 
any  person  or  persons,  or  body  politic  or  corporate, 
fihould  and  lawfully  might  be  commenced  or  instituted, 
and  proaecuted  in  the  name  or  namies  of  ^e  secretary, 
or  secretaries  for  the  time  being,  of  the  society,  as  a 
yF¥»inyl  plaintiff  or  plaintiff,  for  and  on  behalf  of 
Ifae  society,  and  that  all  actions  and  suits  to  be  com- 
menoed  or  instituted  against  the  society,  should  be 
commenced,  instituted,  or  prosecuted  against  any  on.c 
or  more  of  the  directors,  or  against  tlie  treasurer  or 
treasurers,  or  against  the  secretary  or  secretaries  for 
the  dme  being,  of  the   society,   as   the   nominal   de- 

N  2  fendant 
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1824>*        fendant  or  defendants  for  and  on  behalf  of  the  so- 
^  ciety.    And  by  the  5S  G.  8.  c.  215.,  entitled  "  An  act  to 

GUTRKIE 

rtgamrt        enable  the  Norwich  Union  Society,  for  the  insurance  of 
lives  and  survivorships,  to  sue  in  the  name  of  their 
secretary,  and  to  be  sued  in  the  names  of  their  directors, 
treasurers,  and  secretary,"  the  same  enactments  and  pro- 
visions were  made  for  and  on  behalf  of  the  Nor-mch 
Union  Society,  for  the  insurance  of  lives  and  survivor- 
ships, as  were  made  in  the  act  hereinbefore  set  forth 
for  and  on  behalf  of  the  Norwich  Union  Society  for 
insurance  against  loss  by  fire.      The  defendants  are, 
and  at  the  time  of  making  out  the  deposition  of  bank- 
ruptcy  hereinafter  mentioned,  were  two  of  the  directors 
of  the  Norwich  Union  Society  for  the  insurance  of  lives 
and  survivorships ;  and  the  same  persons  are  likewise 
directors  of  the  Noiivich  Union  Society  for  insurance 
against  loss  by  fire.     Savery,  before  his  bankruptcy,  was 
a  marine  insurance  broker  at  Bristol,  and  agent  at  that 
place  for  both  the  said  Norwich  Union  Societies,  and 
as  such  agent  was  in  the  habit  of  corresponding  with, 
and  rendered  his  accounts  to  one  Samuel  Bignold,  who 
held  the  office  of  secretary  to  both  the  said  Norwich 
Union  Societies.     On   the  10th  of  June  1820  a  com- 
mission of  bankrupt  was  issued  against  Savcrj/,   upon 
the  petition  of  the  said  Samuel  Bignold,  who  was  de- 
scribed in  the  petition  as   secretary  to   the   Norwich 
Union  Society  for  insurance  against  loss  by  fire ;  which 
petition  stated,  that  Savery  was   indebted   to   the  said 
society  in  100/.  and  upwards  for  premiums  of  insurance 
against  fire,  had  and  received  by  him,  Savery,  to  the 
use  of  the  said  society ;  and  upon  this  petition  a  com- 
mission of  bankrupt  issued  against  Savery,  under  the 
great  seal,  bearing  date  on  the  same  day. 

Tindal 
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Tindal  for  the  plainti£&«  Two  questions  arise  in  1824. 
thi$  case ;  first,  whether  it  was  competent  to  the  secre-  — — — 
tary  of  the  Norwich  Union  Society  to  petition  for  the  a^unst 
commission  of  bankruptcy;  and,  secondly,  if  it  was 
not,  whether  these  defendants  can  make  the  objection. 
Upon  the  true  construction  of  the  act  it  was  competent 
for  the  secretary  to  sue  out  the  commission.  The  act 
is  to  be  considered  in  the  nature  of  a  remedial  act,  and 
therefore  should  be  construed  so  as  to  meet  any  diffi- 
culty, the  removal  of  which  the  legislature  may  be  sup- 
posed to  have  contemplated.  The  preamble  recites, 
that  ^^  difficulties  have  arisen,  and  may,  from  time  to 
time,  arise,  in  recovering  debts  due  to  .the  society," 
and  the  object  of  the  act  was  to  remove  those  dif- 
culties.  Now  the  only  effectual  mode  of  recovering 
a  debt  may  be  by  suing  out  a  commission  of  bank- 
ruptcy. The  literal  meaning  of  the  enacting  clause 
certainly  does  not  include  that  mode,  but  the  secre- 
tary may  take  out  execution,  and  a  commission  of 
bankruptcy  has  been  defined  to  be  an  action  and 
execution  in  the  first  instance,  Twiss  v.  Massey{a\  ex 
parte  Freeman  {b) :  and  although  in  ex  parte  Braion  (c) 
it  is  said  to  have  greater  powers  than  an  execution 
at  law,  yet  that  does  not  alter  the  definition,  and  in 
ex  parte  Elton  (d).  Lord  Eldon  certainly  says  it  is 
not  to  be  considered  as  an  ^^  execution  at  law ;"  but 
the  reason  which  he  assigns  is,  that  the  distribution  of 
the  efiects  under  it  is  equitable.  From  these  cases 
it  is  very  reasonable  that  a  statute,  meant  to  remove 
difficulties  in  suing,  should  extend  to  petitioning  for 
a  commission.      To  hold  otherwise  would  be  a  very 

(a)   lAik.67.  (6)  1  r.  ^-5.  41. 

(c)  2  Fei.  jun.  68,  (d)  3  Ves.  238. 

N  S  nairow 
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182^.       ndnrow  constntction  of  the  act  In  Com.  Dig.  Parl.{Rl(}) 
;       it  is  said,    **  every  statute  oagbt  to  be  construed  ac*' 

ogainM  oordihg  to  the  intent  of  the  parliament;"  tod  in  (R  IS) 
^  the  judges  expound  a  case  within  the  mischief  aiid 
cause  of  an  act,  to  be  within  the  statute  by  equiiy, 
though  it  h^  not  within  the  words.**  That  principle 
&t)plied  to  this  case,  is  decisive  in  favor  of  the  plaintiffi* 
Btit,  Secondly,  these  defendants  cannot  object  to  the  com- 
mission ;  they  are  sued  as  directors  of  the  Kfe  insurance 
cdmpany,  but  they  are  also  directors  of  the  company 
for  insuring  from  fire,  on  behalf  of  which  company  the 
commission  issued;  they  are  therefore  estopped  from 
disputing  it  Jacaud  v.  French,  {a)  iBayley  J.  There 
is  this  difficulty  in  the  way  of  that  position ;  if  the  de- 
fendants were  compelled  to  pay  the  money  sought  to  be 
recovered  in  this  action,  and  aflerwards  the  commission 
should  be  superseded,  and  a  valid  one  issued,  they 
might  be  compelled  to  pay  it  over  again.] 

F.  PoUockf  contrci.  With  respect  to  the  first  and 
principal  question,  it  is  well  known  that  the  statutes  re- 
lating to  bankrupts  are  in  the  first  instance  construed 
strictly  as  to  originating  the  jurisdiction.  But  when  a 
good  commission  is  established,  then  they  are  construed 
remedially,  and  therefore  liberally.  A  fortiori,  the  act 
now  in  question  should  be  construed  strictly.  It  is 
called  a  public  act,  but  is  in  truth  private,  being  for  the 
j)eculiar  benefit  of  the  individuals  composing  the  Normck 
Union  Society.  Petitioning  for  a  commission  of  bank- 
mptcy  is  a  proceeding  well  known,  and  had  it  been 
intended  to  include  it,  no  doubt  the  legislature  would 

(a)  \2EaUt3n. 

have 
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have  named  it  by  proper  words.     Th^  powers  given  by        1394. 
the  act  are  in  deroimtion  of  the  common  law  riirhts  of  the       ^ 
parties  aflfected  by  it,  and  therefore  should  be  construed        agqmtt 

FlBK, 

strictly,  as  all  other  powers  are.  In  practice,  a  secretary 
to  a  society  is  not  even  allowed  to  prove  under  a  commia* 
sion  without  the  leave  of  the  Lord  Chancellor.  Besides, 
such  a  power  as  that  contended  for,  would  be  inoon* 
sislent  with  the  provisions  of  the  5  G.2.  cSO.  The 
secretary  could  not  give  the  bond  required  by  the 
twaity-third  section  of  that  act. 

Tindalj  in  reply.  When  a  petition  is  sued  out  on  a 
debt  due  to  several,  a  bond  given  by  one  of  them  is  suf- 
ficient to  satisfy  that  enactment,  Ex  parte  HodgUnson.  (a) 
\_Hokxnfd  J.  Non  constat,  that  the  secretary  is  a  creditor, 
for  he  may  not  be  a  membar  of  the  society.] 

Baylet  J.  I  am  of  opinion,  that  the  commission 
from  which  alone  the  plaintiffs  derive  their  right  to  sue 
cannot  be  supported.  Unless  we  see  very  clearly  that 
the  meaning  of  the  l^islature  goes  beyond  the  words  of 
the  statate,  we  cannot  do  so.  It  is  a  dangerous  rule  of 
constmction  to  introduce  words  not  expressed,  because 
they  may  be  supposed  to  be  within  the  mischief  con- 
templated. The  act  is  entitled.  An  act  to  enable  the 
Society  to  sueia  the  name  of  their  Secretary,  and  to  be 
sued  in  that  and  certain  other  names.  The  expression 
to  sue^  generally  speaking,  means  to  biing  actions,  and 
the  maxim,  ad  ea  que  irequentius  accidnnt  jura  adap- 
tanUir,.  applies  to  this  case.  Taking  out  a  commission 
of  baiduruptcy  is  a  well  known  mode  of  recovering  a 

(a)  2  Rose,  172. 

N  4  debt. 
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1824>«        debt,  and  if  the  legislature  had  intended  to  include  that 
g  remedy,  I  should  have  expected  to  find  more  compre- 

of^fttHMi  hensive  words  than  to  sue,  A  commission  of  bankruptcy 
is  not  ordinarily  spoken  of  in  that  way.  The  act  re- 
cites, indeed,  that  difficulties  have  arisen,  and  may  from 
time  to  time  arise  in  recovering  debts  due  to  the  society, 
and  those  difficulties  might  be  felt  whether  the  pro- 
ceeding to  recover  them  was  by  suit  or  commission  of 
bankruptcy.  But  had  it  been  intended  to  extend  the 
remedy  beyond  suits,  words  proper  for  that  purpose 
would  most  probably  have  been  introduced  into  the 
enacting  part  of  the  statute.  The  words  there  arc,  that 
"  all  actions  and  suits  to  be  commenced  by  the  society 
may  be  brought  in  the  name  of  the  secretary  as  nominal 
plaintiff."  It  is  admitted,  that  those  words  are  not  suf- 
ficiently large  to  include  the  power  in  question,  unless 
we  can  give  them  a  more  comprehensive  meaning  than 
they  primA  facie  bear.  But  both  the  title  and  the 
enacting  part  of  the  statute  authorise  a  supposition,  that 
the  remedy  was  not  meant  to  extend  beyond  the  in- 
stances mentioned.  This  view  of  the  case  is  cor- 
roborated by  referring  to  the  5  G.  2.  c.SO.  5.23.,  which 
could  not  any  longer  be  complied  with  were  the  power 
contended  for  given  to  the  society.  The  bond  is  to  be 
given  by  the  petitioning  creditor,  and  the  remedy  is  to 
be  against  him.  The  act  before  the  court  would  not 
give  the  bankrupt  power  to  sue  the  society  for  mali- 
ciously issuing  a  commission,  and  if  it  had  been  intended 
to  give  the  power  of  thus  suing  out  a  commission,  the 
other  power  should  have  been  given  also.  The  indi- 
viduals composing  the  society  could  not  be  sued,  for 
many  of  them  might  have  opposed  the  measure.  In 
this,  as  in  all  similar  cases,  we  must  look  at  the  language 

used 
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used  by  the  parties  who  bring  in  the  act;  they  should  be  1824. 
careful  to  use  such  lansusLSte  as  plainly  includes  all  the  ^— 
cases  to  which  they  mean  it  to  apply.  In  this  case  they  agdnsi 
have  not  done  so,  and  I  think  that  the  rule  for  setting 
aside  the  nonsuit  must  be  discharged. 

•  HoLROTD  J.  This  statute  is  in  effect  a  private  act, 
and  must  be  construed  as  such,  although  it  is  made 
public  for  the  special  purpose  of  being  judicially  noticed  . 
by  Courts  of  justice  Itis  an.act.giving  to  individuals  cer- 
tain powers  over  others,  and  therefore  must  be  construed 
strictly.  There  is  nothing  shewing  an  intention  to  give 
the  power  in  question.  ..  It  would  be  attended  with  this 
difiBculty  in  addition  to  those  already  pointed  out ;  as 
long  OS  the  society  consisted  of  the  same  persons,  a  debt 
of  100/.  would  be  a  sufficient  petitioning  creditor's  debt ; 
but  that  would  not  be  so  if  the  debt  accrued  at  different 
times,  and  there  were  a  change  of  the  persons  constituting 
the  society,  for  they  are  not  a ,  corporation. .  But.if  the 
secretary  could  sue  out  the. commission,  it  would  be  dif- 
ficult to  say  whether  the  debt  would  or  would,  not  suffice. 
The  statute  does  not  use  words  which  vest  the.  debts  in 
the  secretary.  It  does  not  follow ,  that  he.  would  be  a 
creditor  at  all,  and  the  names  of  the  ^members  of  the 
society  would  not  be  mentioned  in  the  petition,  and 
therefore  it  would  not  appear  whose  commission  it  is. 
For  these  reasons,  I  think  that  the  legislature  had  in 
view  only  the  ordinary  proceedings  by  actions  at  law, 
and  perhaps  suits  in  equity. 

LiTTLEDALE  J.  concurred. 

Rule  discharged. 
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Wells  against  Iggulden. 

DecliniionoD   T^EBT  for  penalties  under  the  55G.9.  c.l37.  s.6. 

the  556.5.         JL/  ^ 

c  157,  f.  6.  Tbe  first  count  of  the  declaration  stated,  that  de- 

statad  thai  de-     ^     ••  w    « 

fa.d«tw.g  faidmt  was  overeeer  of  the  poor  of  the  parish  of  CroB- 

^  poor  oftbe  ^^^M^  ^  the  couBty  of  Keutf  and  whilst  he  was  sudi 

^^^^  1^  OFerseer,.  to  wit^  on,  &c^  at,  &a,  did,  in  his  own  name, 

^'^y^idon^for  P"^^®>  famish,  and  supply,  for  his  own  profit,  certain 

^  supp<Nt  of  goods  and  proTisions  for  tl»  support  and  maint^iance 

•ud  piuiih,  of  the  poor  of  tbe  said  parish  in  the  workhouse  of  the 

«<wfaerebyaDd 

by  force  of  the    nid  pairish,  ^^  wherdbj,  and  by  force  of  the  statute  in 

statute  in  auch 

GMe  made  and  suoh  case  made  and  provided^  the  said  defendant  for- 
l^^rfbited  ibr  hk  (eked  for  his  said  offence  the  sum  of  100^.^  and  therd)y, 
loot,  and  ^^  ^  foTce  of  die  Statute  in  such  case  made  and  pro- 
fo^f^^e  ^  ▼Kfedj  an  action  hath  accrued,  &c."  The  second  count 
"^hlA**^  stated,  that  defendant,  being  overseer,  provided  and 
crued,  &c"       supplied  goods  and  provisions  for  the  maintenance  of 

Oo  motion  in 

arreit  of  judg-    the  poor  of  the  said  parish,  (not  stating  in  the  work- 

ment:   Held,       %  \         -»  •         t  •  i       /»  mi 

that  the  dedar-  house,)  and  was  m  Other  respects  like  the  first  The 
for  want  of  an    third  couut  Varied  only  by  stating  that  defendant  was  a 

allegation  that  •  i.  i.      j      ^i.  'j*         r  j     - 

tibliactdone  person  in  whose  hands  the  providing  for,  ordering, 
^Tformof^e  nwuiagement,  control,  and  direction  of  the  poor  of  the 
^tut^*'  and  parish  of  Cranbrookf  was  duly  placed.  Plea,  nil  debet. 
was  arrested.      At  the  trkd  before  Alexander  C.  B.,  at  the  last  spring 

assizes  for  Kent^  the  plaintiff  recovered  one  penalty  of 
100^.,  and  in  Easter  term  a  rule  was  obtained  for  arrest-^ 
ing  the  judgment,  on  two  grounds  ;  first,  that  it  was  not 
stated  in  any  count  of  the  declaration  that  the  acts  done 
by  the  defendant  were  "  against  the  form  of  the  sta- 
tute f  and,  secondly,  that  the  declaration  did  not  nega- 

2  tive 
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live  the  exoepcioiis  taHtakied  in  the  sixth  section  of  the 
act  by  which  the  penalty  is  given. 

Abraham  shewed  cause«  The  only  question  upon  the 
first  point  is,  whether  the  language  of  the  declaration  is 
sufficient  to  bring  the  offence  within  the  statute,  the  act 
done  not  being  an  ofience  at  common  law,  but  made  so 
by  statute.  This  declaration  does  shew  that  the  offence 
is  one  created  by  statute,  and  that  the  act  done  was 
a^unst  the  statute.  It  first  states  the  fiicts,  and  then 
saysy  ^  whereby  and  by  force  of  the  statute  the  defend- 
ant fiNrfieited  lOOL  for  his  said  ofifence."  It  also  shews 
that  the  remedy  is  given  by  statute,  for  it  alleges  in 
conclusion,  "  and  thereby,  and  by  force  of  the  statute, 
an  action  hath  accrued,  &c"  In  CoundeU  v.  John  (a) 
it  is  said,  ^^  where  a  statute  introduces  a  new  law,  by 
giving  an  action  where  there  was  none  before,  or  by 
giving  a  tiew  actibn  in  an  old  cas^  the  plaintiff  need  not 
oodclude  contrk  formam  statuti."  The  ofience  in  thia 
case  is  created  and  the  remedy  given  by  the  same  sta- 
tute, it  has  no  relation  to  any  other,  and  therdbre 
the  decision  in  Lee  v.  Clarke  {b)  is  not  in  point;  but 
what  was  then  said  by  Lamrenee  J.  is  very  important 
for  the  plsdntiff.  That  was  an  action  for  a  penalty 
on  die  game  lawsf  and  the  right  to  recover  dq)ended 
upon  several  statutes.  The  declaration  did  not  con- 
elude  contrk  formam  statuti^  but  ^^  whereby  and  by 
force  of  the  statute  an  action  hath  accrued,  &c#'' 
Lamrenci  J.  'says,  ^^  If  it  had  said  statutes^  in  the 
plural  number,  perhi^  that  might  have  done^  but 
it  certainly  is  not  sufficient  with  referoice  only  to 
the  statute  2  G*S.  c.  \9^  because  that  alone  would  not 
support  the  action."    In  the  Eaurl  Cla$irkarde  v.  Siokes  {c) 


1824« 

WiLU 

agamU 

loouLDEir. 


(a)  S  SaUu  SOS. 


{b)  2EaU,3^. 


(e)  7EaM,Sl6. 


the 
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1824.  the  offence  was  created  by  one  statute,  and  the  action 
""■"""  ffiven  by  another:  the  declaration  stated  that  the  act 
againu  was  done  ^'  against  the  form  of  the  statute,  by  reason 
whereoi^  and  by  force  of  the  statute  m  such  case  made, 
&C.,  an  action  hath  accrued,  &c.,"  and  thb  was  holden 
good ;  and  firom  the  dictum  before  cited  from  Lee  v. 
Clarke^  it  may  be  inferred  that  the  latter  allegation  would 
have  sufficed  by  itself,  if  the  same  statute  had  created  the 
offence  and  given  the  penalty.  The  other  objection  is 
disposed  of  by  Jones  v.  Axen  (a),  for  here  the  exception 
comes  by  way  of  proviso,  and  is  not  incorporated  with 
that  part  of  the  act  which  creates  the  offence;  the  plain- 
tiff therefore,  was  not  bound  to  take  notice  of  it  in  his 
declaration. 

Chitty^  contrik.  The  dictum  of  Lawrence  J,  in  Lee  v. 
Clarke  does  not  amount  to  any  thing  like  a  decision.  He 
merely  says,  perhaps  it  might  have  sufficed,  if  the  de- 
claration had  said  "  by  force  of  the  slattitesy''  in  the  plu- 
ral number.  An  indictment  for  an  offence  created  by 
statute  would  clearly  be  bad  for  want  of  the  conclusion, 
"  contra  formam  statuti,"  {b).  In  the  present  instance 
the  allegation  "  whereby,  and  by  force  of  the  statute, 
the  defendant  forfeited  100/."  is  a  conclusion  without 
the  statement  of  sufficient  premises,  and  on  a  plea  of  nil 
debet  the  only  question  would  be,  whether  the  act  had 
been  done  as  alleged  ?  Now,  all  the  facts  stilted  might 
be  true,  and  yet  might  have  happened  before  the  passing 
of  the  act  Secondly,  the  declaration  should  have  ne- 
gatived the  exceptions,  tliey  being  contained  in  the  same 
section  that  creates  the  offence.  \_Holroyd  J.  The  ex- 
ception is  totally  separate  from  the  enactment,  it  was 
not,  therefore,  necessary  for  the  plaintiff  to  negative  it. 

(a)  1  Ld,I(aym,  119.  (6)  Haxmk.  P.  C.  b.  2.  c.  ^25*  ft.  116, 117. 

Had 
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Had  it  formed  a  qualification  of  that  which  went  before^        1824. 
and  been  incorporated  with  it|  then  it  would  have  been  . 

Wnxt 

necessary,  according  to  the  rule  laid  down  in  Sttmel  ▼•  agtmm 
Lord  Zouch  (c),  and  'Newts  v.  Lark,  (d)  Bayley  J.  Upon 
that  point  I  have  no  doubt ;  statutes  are  not  divided  into 
sections  upon  the  rolls  of  parliament,  and  therefore  the 
mere  placing  of  the  proviso  in  the  same  section  of  the 
printed  act,  does  not  make  it  necessary  to  notice  it  in 
pleading,  unless  it  is  also  incorporated  in  the  enacting 
sentence ;  as  to  the  other  point 

Cur.  adv.  vidt. 

On  the  following  day  the  judgment  of  the  Court  was 
delivered  by 

Bayley  J.  This  was  an  action  on  the  55  G.3.  c.  1S7- 
s,6,j  and  a  motion  was  made  in  arrest  of  judgment,  on 
the  ground  that  it  was  not  alleged  in  any  count  of  the 
declaration,  either  in  the  introductory  part,  that  the  de- 
fendant not  regarding  the  statute  did  the  act  in  ques- 
tioQ ;  nor  at  the  conclusion,  that  the  act  done  was  done 
against  the  form  of  the  statute.  But  the  conclusion  did 
state  "  whereby,  and  by  force  of  the  statute,  the  de- 
fendant hath  forfeited,  for  his  said  offence,  100^.;"  and 
it  was  argued  that  that  might  be  considered  as  a  sub- 
-stantive  allegation  that  the  act  was  against  the  statute. 
It  is  observable,  however,  that  those  words  are  stated  as 
an  inference  of  law,  and  describe  the  party  as  forfeiting 
for  his  said  offence.  There  are  several  authorities  which 
decide,  that  in  indictments  for  offences  created  by  sta- 
tute, and  even  in  actions  on  statutes  giving  a  penalty  to  the 
party  grieved,  you  must  state  that  the  act  done. is  against 
the  form  of  the  statute.     Thus,  in  Doctr.  Plac.  392., 

(a)   Pl»wd.  376.  (6)  Plowd.410, 

"If 
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ldf4.  ^^Jf  tax  aetioii  be  bnmght  against  a  man,  on  n  statute^ 
*"""""  tbd  plaintifF  should  recite  the  special  matter,  and  say, 
€itiAui  jtfcat  it  is  against  the  form  of  the  statute;*'  and  in  2Halef 
P»  p.  189.  ^  if  an  office  be  newly  enacted,  or  made  an 
olQSence  of  an  higher  nature,  by  act  of  parliament,  the 
indictmait  must  conclude,  oontr^  formam  statuli,"  and 
this  is  repeated  in  pt  192.  Betmet  v.  Tdlbois{a)  is  to 
the  same  efiect  In  Andrew  v.  The  Hundred  of  LdftxJc" 
ner  ^),  the  plaintiff  declared  on  the  statute  of  Wintonj 
IS  Edw.  1.,  and  shewed  that  be  had  performed  the  limit- 
ations and  ordinances  in  the  statute  27Eliz^  c.  IS.,  and 
concluded,  ^^  contra  formam  statuti,"  and  it  was  objected 
|hat  it  ought'  to  have  been  ^^  contriL  formam  statuto- 
rum,"  but  it  was  held  sufficient,  the  action  being  g^ven 
by  ithe  former  statute  only ;  and  the  same  point  was  de* 
tcided  in  Merrick  y  •  T7ie  Hundred  of  OssulsUm.  (c)  Now, 
Ihe  question  there  a^tated  could  never  have  arisen, 
nnless  it  had  been  c(msidered  that  it  was  necessary  to 
^xmdude-^thea*  *<  contra  formam  statuti,"  or  ^^statuto- 
nun;"  for  otherwise  the  allegation  would  have  been 
snrplusage.  In  Lee  v.  Clarke  the  question  was  distinctly 
raised^  and  I  consider  that  case  as  deciding,  that  in 
pfsnal  i^ons  it  is  essential  to  state  that  ihe  act  com-- 
plained  of  is  against  the  form  of  die  statute.  Since  il^ 
determination  of  that  case,  that  of  Ijord  Clanricarde  w» 
jStoies  has  been  decided,  coinciding  with  the  former  ip 
{ffincifde ;  but  it  was  thiere  con^dered  that  the  declar- 
9ti(m  did,  in  effept,  contain  such  an  allegation.  The 
l^ase  pf  CoimdeU  v.  Johu^  cjyted  from  2  SaUc.  505.,  created 
Muve^doubt  in  my  mind^  and  I  was  therefore  desirous 
f>f\fieimg  into  it.     From  the  report  in  Salkeld,  it  would 


(a)  1  Xd.i7aym.149.     5  Mod.  507.  (b)   Velv.  116;     iVoy.  125. 

(c)  Cat.  temp>  ffardm»409»     Andr,  115. 

certainly 
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certainly  seem  that  the  allegation,  **  contra  formam  sta>-       1684^« 
tuti,''  was ccMisidered  unnecessary.   Bat  that  varies  from  *~ 

the  other  reports  of  the  same  case;  and  looking  at  that  ^  agama 
vrfiich  is  given  by  Fortescue  (a),  who  argued  the  case,  it 
appears  that  the  question  could  not  have  arisen  as  stated 
bySalkdd^  and  that  the  doctrine  reported  by  him  was  not 
called  for.  It  was  an  action  against  a  wrong-doer,  and 
two  questions  arose ;  first,  whether  an  action  could  be 
maintained  at  common  law,  and,  secondly,  whether,  on 
that  dciplaratJon»  the  plaintiff  could  recover  under  statute 
7&S  W»S.  C.25*  It  was  Qot,  thei^fore^  a  question  whe- 
ther, in  an  action  upon  that  statute^  ihe  dedaradon  must 
condude  ^  contra  formam  statud,"  but  whether  the  de- 
daration  b^re  the  Court  could  be  considered  as  a  de- 
daration  i^n  that  statute,  and  it  was  held  it  could  not 
Salidd  was  ther^re  dearly  mistaken  as  to  the  groimds 
4if  the  decision.  Inasmuch  then  as  this  was  a  penal 
action,  not  even  brought  by  the  party  grieved,  but  by 
an  iigifonaer,  it  appears  t/o  us  th^t  the  statement  of  the 
jD&nce  could  not  be  sufficient,  unless  the  &cts  were  set 
4nit  and  alleged  to  be  done  '*  contra  formam  statuti." 
The  rule  for  arresting  the  judgm^t  must  therefore  be 
nade  absolute. 

Rule  absolute. 


MUETHWAITE  V^  JeNKW9QV. 

V^HEIS  this  case  came  before  the  Lord  CSiancellor 
for  judgment,  his  Lordship  agreed  with  the  opinion 
given  by  this  Court  (a)  as  to  the  freehold  property ;  but 
with  respect  to  the  personalty,  hdd  that  the  limitation 
over  was  good. 

(a)  2B.4;C*357. 
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1824. 


E.  Fletcher,  and  Others,  Assignees  of  the 
Estate  and  Effects  of  R.  Simpson,  a  Bank- 
rupt, against  T.  Pogson  and  G.  Thomas, 
Bail  of  H.  F.  Y.  Pogson  and  Isabella  his 
Wife. 


Declaration  in  T^ECL  A  RATION  in  scirc  facias,  after  reciting  a  re- 
tbat  «<  R.  s.,  cognizance  entered  into  by  the  defendants,  as  bail 

the  onginal  in  an  action  brought  by  JB.  Simpson  against  Pogson  and 
tokrupr™*"  wife,  and  a  judgment  for  the  plaintiff  in  that  action, 
whereupon  a      ^hich    IS    stili    unsatisfied,    proceeded    thus :    "  and 

commission  was  '     *^ 

duly  awarded     whiereas  the  said  R.  Simpson  afterwards  became  bank- 

agamst  him, 

aodi?.  1*^        nipt,  within  the  true  intent  and  meaning  of  the  se- 

JR.  i7.,and  t  r  •        i       i 

X  T.  (the         veral  statutes  made  and  then  in  force  concernmg  bank- 

plainti£fs  in  the  r>      i  i 

■d.  fa.)  were  rupts,  some  or  one  of  them,  whereupon  a  certain 
assigne^^f  the  Commission  of  bankrupt,  under  the  great  seal  of  the 
^cuofUie  United  Kingdom  of  Great  Britain  and  Leland^  wan 
mdi2.&         J^]y  awarded  and    issued   against   the   said  i?.  Simp- 

under  the  com-         •'  °  ■* 

mission,  and      ^q^^  and  E.  Fletcher ^  R.  Berry^  and  J.  Tipladyj  were 

now  on  behalf  -»        «• 

of  the  said        duly  chosen  assignees  of  the  estate  and  effects  of  the 

Jar  •  F» )  R»  S*  t  , 

andJ.  T.,«     said  R,  Simpson,  under  the  said  commission;  and  now 

foresaid,  we  on  behalf  of  the  said  £.  Fletcher^  R.  Berry ^  and  J.  Tip- 
have  been  in-      ,,  .  ^  >  i     •  •i  .    t    r 

formed,  &c:**  ^aoi/f  OS  assignees  as  aforesaid,  m  our  said  court  before 
wu  good*'  ^  ^^>  ^^  ^^^®  been  informed,  &c."  The  issuing  of  two 
(defendant  not   ^rfts  of  scire  facias  and  the  returns  were  then  set  out, 

having  demur-  ^ 

red  to  it,)  with-  and  the  declaration  concluded  :  "  and  thereupon  the  said 

out  an  express  ^ 

averment  that 

an  assignment  of  the  bankrupt's  effects  was  made ;  for  that  the  expression  '*  assignees  as 

aforesaid**  might  mean  **  persons  to  whom  an  assignment  has  been  made  ;**  and  the  5  G«i\ 

c.  30.  s.  26.  having  directed  the  choice  of  assignees  to  be  followed  up  by  an  assignment  of 

the  effects  to  the  persons  chosen,  the  Court  might  presume  that  such  an  assignment  was 

made. 

Semble,  that  the  objection  would  have  been  fatal  if  made  the  ground  of  special  demurrer. 


E,  Fletcher, 
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R,  Fletcher^  R.  Berry y  and  J.  Tiplady^   assignees  as       1824. 
aforesaid,  pray  that  execution  may  be  adjudged  to  them     „ 
agamst  the  said   T.  Pogson  and  G.   Thomasy  of  the       ogfunst 

PoGsoir. 

damages  aforesaid,  according  to  the  form  and  efiect  of  the 
said  recc^izance."  Plea,  that  there  was  no  ca.  sa.  duly 
issued  out  against  the  said  H.  F.  Y.  Pogson  and  wife 
upon  the  said  judgment,  and  duly  returned.  Repli- 
caUon,  setting  out  a  ca.  sa.  and  return.  Demurrer  and 
joinder. 

Abrahamj  in  support  of  the  demurrer.  The  declar- 
ation in  this  case  is  bad,  inasmuch  as  it  does  not  state 
that  an  assignment  of  the  estate  and  effects  of  the  bank- 
rupt was  made  to  the  plaintifi&.  It  merely  avers,  that 
the  plaintiffi  were  chosen  assignees ;  that  alone  does 
not  give  them  a  tide  to  sue,  an  assignment  to  them  by 
the  commissioners  should  also  have  been  set  out. 

CuroDoodj  contra,  referred  to  the  form  in  TidiTs 
i^  548.,  and  contended,  that  as  the  5  G.  2.  c.  SO.  s.26. 
requires  that  the  choice  of  assignees  shall  be  followed 
by  an  assignment  to  them,  it  must  be  presumed  that 
such  assignment  was  duly  made. 

Baylet  J.  The  form  adopted  in  this  case  follows  that 
given  by  Mr.  Tidd,  with  this  exception,  that  here  the  word 
as  is  introduced  before  assignees  as  aforesaid ;  but  that 
makes  no  difierence.  The  introduction  of  this  form  into 
the  collection  that  I  have  mentioned  does  not,  indeed, 
make  it  an  authority,  but  in  general  the  forms  there  given 
are  extremely  accurate,  and  we  may  take  it  for  granted 
that  this  form  has  been  in  common  use.  That  being  so, 
and  the  5  G.2.  c.  80.  5. 26.  directing  that  the  commis- 

Vol.  III.  O  sioners 
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1824.       swaees  shall  assign  the  estate  of  the  bahkropt  totlie. 

persons  chosen  assignees,  I  think  we  are  at  liberty,  on 

againtt       the  whole  record,  to  presume  that  stich  assignment  was 

made.     It  is  averred  that  Fletcher,  Berryy  and  Tiplady 

*     *  ware  chosen  assignees  of  the  estate  and  effects  of  the 

bankrupt,  and  they  are  afterwards  described  as  ^^  as- 

m 

signees  as  aforesaid."  That  expression  may  apply  not 
only  to  persons  chosen  assignees,  but  to  persons  being 
assignees  of  the  estate  and  effects ;  that  is,  to  persons  to, 
whom  an  assignment  has  been  made.  It  is  unnecessary 
to  decide  whether  this  would  have  sufficed  had  the  de- 
fendants demurred,  but  I  think,  that  having  pleaded 
over,  they  are  not  in  a  situation  to  avail  themselves  of 
the  objection,  as  the>  words  are  capable  of  receiving  a 
conatruction  which  will  support  the  proceeding. 

HoLROTD  J.  Unless  we  could  say  upon  this  record 
that  the  scire  facias  was  sued  out  after  an  assignment  made 
to  the  persons  chosen  assignees  of  the  bankrupt's  estate,  it 
would  be  insufficient ;  but  there  is  a  well-known  rule  of 
law  that  where,  in  pleading,  matter  is  stated  capable  of 
receiving  two  constructions,  and  it  is  not  demurred  to, 
that  construction  may  be  given  which  supports,  instead 
of  defeating,  the  proceeding.  Now,  this  record  states 
the  commission,  and  the  choice  of  certain  persons, 
assignees  of  the  estate  fmd  effects  of  the  bankrupt,  and 
then  goes  on,  "  now  on  behalf  of  Jl  i^,  &c.  as  assignees 
as  aforesaid^*  If  that  can  be  read  assignees  of  the  estate 
and  effects,  it  will  suffice  even  without  the  allegation  of 
the  choice  of  assignees;  but  if  it  only  means  chosen 
assignees,  it  is  insufficient.  The  expression  being  equi- 
vocal, we  may,  I  think,  for  the  reason  before  given, 

put 
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put  that  construction  upon  it  which  supports  the  scire        ISSI*. 
fitcias. 


LiTTLEDALE  J.  It  appears  to  me  that  this  declar- 
ation could  not  have  been  supported,  had  it  been  spe- 
cially demurred  to,  for  it  does  not  clearly  shew  any 
dung  more  than  an  incipient  title  in  the  plainti£&,  to 
be  perfected  by  an  assignment  If  it  were  apparent 
that  they  had  not  a  complete  title,  pleading  over  would 
not  cure  the  defect ;  but  the  matter  being  left  in  doubt 
I  think  that  it  does,  for  we  may  take  the  words  as  de- 
scribing the  plaintiffs  as  assignees  of  the  estate  of  the 
bankrupt,  and  we  may  presume  that  an  assignment 
was  made  to  them  in  conformity  to  the  directions  of  the 
5  6. 2.  c.  50.  %.  26.  For  these  reasons,  I  think  that  the 
demurrer  must  be  overruled. 

Judgment  for  the  plaintiff,  (a) 

(tf)  See  Wuaer  and  Others  v.  Kretckmnn,  2  T,  Ji.  45. 


Flztchib. 

againtt 
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1824. 


Morris  and  Another  against  Robinson. 


Tht  nmsto- of      a  SSUMPSIT  for  money  bad  and  received.     Plea, 

a  shipy  which       jljL     i  i  •  a       i  •   i  l   /•  ^f.r        r^    t 

was  injured  by  the  general  issue.     At  the  trial  beiore  Abbott  C  J. 9 

the  sel!  put  at  the  adjourned  London  sittings  after  last  Trinity  term, 

!iL?^f STwe  a  verdict  was  found  for  die  plaintiffs  for  7,000/.,  subject 

abandoned  the  ^^  ^^  opinion  of  the  Court  UDon  the  following  case. 

ship  and  cargo,  *.  r  o 

which  were  The  plaintiffs  and  the  defendant  were  merchants  re- 

aflerwards  sold  '' 

under  an  order   sidins  in  London.     On  or  about  the  third  day  of  De^ 

of  the  Vice-  ° 

Admiralty  cember  1820,  the  house  of  Macintyre  and  Co.,  of  Calcutta^ 

and  the  pro^  merchants,    shipped   on   board   the   ship  Lady  Banks, 

that  court."*  whereof  Isaac  Valance  was  the  master,   140  chests  of 

DoTc^^ff^'"  indigo,  the  property,  and  an  account  and  risk  of  the 

or  perishable,  plaintiffs,  under  three  several  bills  of  lading  signed  by 

any  pressing  thg  captain,  of  wliich  the  following  are  the  particulars  : 

necessity  for  o  * 

the  sale  of  it.      One  bill  of  lading  for  72  chests,  ditto  45,  ditto  23,  total 

The  owners  of 

the  cargo  1 40.     By  which  bills  of  lading,  the  indigo  was  to  be 

action  on  tiie  delivered  in  the  port  of  Londvn  to  the  plaintiffs  or  their 

STo^ners  of  Order.     The  Lady  Banks  sailed  from  Calcutta  the  21st 

^ngfuUy'  ^**  December  1820,  with  the  140  chests   of  indigo  on 

selling  the  board,  and  a  cargo  of  various  other  merchandise  bound 

cargo  instead  ° 

of  carrying  it      for  the  port  of  London,  and  aftemvards  put  into  7W«- 

to  London, 
according  to 

their  contract,  with  a  count  in  trover,  and  recovered  a  general  verdict  for  the  value  of  the 
ship  and  freight,  which  was  one-fifth  of  the  value  of  the  cargo,  llicy  also  sent  out  a 
power  of  attorney  to  an  agent  at  the  Mauritius  to  procure  from  the  Vice- Admiralty  Court 
tliere  the  proceeds  of  the  sale  which  had  been  paid  in.  The  agent  demanded  them,  but 
they  had  been  previously  remitted  to  the  High  Court  of  Admiralty  in  this  country.  In 
an  action  for  money  had  and  received  by  the  owners  against  the  purchaser  of  the  goods  : 
Held,  first,  that  the  captain  had  not  any  authority  to  sell  the  cargo,  although  acting  bonk 
fide  and  under  the  order  of  the  Vice- Admiralty  Court ;  secondly,  that  the  recovery  against 
the  owners  of  the  ship  was  no  answer  to  the  present  action ;  thirdly,  that  the  proceeds 
of  the  sale  at  the  Mauritius  not  having  been  paid  when  demanded,  the  plaintiffs  were  in 
the  same  situation  as  if  do  such  demand  had  been  made,  and  therefore  entitled  to  recover 
the  value  of  the  goods  from  the  defendant. 

conuiler 


RoBxvsoy. 
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tornaUe  tot  repairs.     She  sailed  from  Trincomalee  on  the        1824. 
17th  of  February  1821,  for  London^  and  met  with  tern-       — 

Morris 

pestuons  weather,  which  occasioned  her  to  become  very  jtgaimt 
leaky ;  during  the  bad  weather  about  600  bags  of  sugar 
were  necessarily  thrown  overboard,  and  with  much  dif- 
ficulty the  ship  was  conducted  to  the  island  of  the 
MauritwSi  where  she  arrived  on  the  24th  of  March  1 821 , 
and  assistance  being  procured,  she  was  run  upon  a  sand 
bank,  with  a  view  to  the  preservation  of  the  ship  and 
cargo,  and  it  was  necessary  that  the  ship  should  be 
wholly  unladen,  and  that  she  should  be  hove  down  in 
order  to  examine  and  repair  the  damages  which  had  been 
sustained*  The  captain  employed  a  proctor,  and  on  the 
24th  of  March  petitioned  the  Vice  Admiralty  Court  of 
that  island,  and  under  an  order  made  by  that  court,  the 
GBigo  was  landed  and  deposited  in  warehouses.  An 
accidental  fire  having  happened  at  the  warehouse  where 
part  of  the  cargo  had  been  deposited,  great  part  thereof 
was  burnt  or  materiaUy  damaged,  and  it  was  sold  by 
auction,  and  twenty-one  chests  of  indigo  were  (by  the 
proceedings  of  the  Admiralty  Court  afterwards  referred 
to)  reported  to  be  damaged,  and  were  also  sold  by  public 
auction,  but  these  formed  no  part  of  the  demand  in  the 
present  action.  Afier  the  sale  there  only  remained  of 
the  whole  cargo,  119  chests  of  the  indigo  comprised  in 
the  bills  of  lading  before  mentioned,  and  two  sample 
chests  of  indigo,  thirty  casks  of  tallow,  some  buffaloes' 
horns,  and  a  few  packages  of  small  value.  In  pursuance 
of  an  order  of  the  said  Vice  Admiralty  Court  the  ship 
was  surveyed,  and  an  estimate  was  made  by  competent 
persons  upon  oath,  that  the  necessary  repairs  and 
other  incidental  expences  to  enable  the  ship  to  perform 
her  voyage  to  England  would  amount  to  the  sum  of 
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18!K4.  25,669  dollars;  and  the  surveyors  reported,  that  if  the 
""""■"  ship  had  these  rqsairs  done  to  her,  she  would  then  be  a 
ogfttAH  good  sound  ship.  Two  merchants,  however,  residing 
at  Poi't  Louis,  declared  upon  their  oath  in  the  proceed* 
ings  in  tiie  Vice  Admiralty  Court  thdr  belief  that 
the  amount  of  the  repairs  would  far  exceed  the  value  df 
tlie  thip  when  repaired.  The  captain  had  no  funds, 
and  could  not  procure  any  to  pay  for  th^  repairs  except 
by  the  sale  of  part  of  her  cargo,  but  there  was  an  op- 
portunity to  tranship  the  indigo  from  the  Mauritiui  for 
England  soon  after  the  arrival  of  the  vessel  there,  and 
such  opportunity  afterwards  again  occurred.  Under 
these  circumstances  the  captain,  bonk  fide  believing  that 
the  repairs  would  cost  at  least  as  much  as  the  itetimite 
brfore  mentioned,  thought  it  best  for  the  interest  of  all 
concerned  to  abandon  h^  and  the  residue  of  the  caigo ; 
and  he  accordingly  entered  protests  to  that  effisbt  on 
the  9th  of  Mai/  1821.  On  the  12th  of  Jt%,  the 
judge  of  the  Vice  Admiralty  Court  made  an  order  for 
the  sale  of  the  hull  of  the  ship;  and  she  was  ac- 
cordingly sold  by  auction,  on  the  14th  of  May  1821, 
for  1946  dollars,  and  her  stores,  &c.  for  7303  dollars. 
The  ship  was  afterwards  repaired  at  Port  Louis,  and 
sailed  from  the  Mauritius  on  a  voyage  to  China  on  ac- 
count of  the  purchaser.  After  three  surveys,  ordered  by 
the  Vice  Admiralty  Court,  upon  the  119  chests  of  indigo 
which  remained;  and  the  reports  of  the  surveyors 
thereupon  that  they  were  sound,  the  said  judge,  on  the 
16th  of  May  1821,  made  the  following  order:  <<  Let 
the  within  goods,  abandoned  under  tlie  protest  of  the 
toaptain  of  the  Latfy  Banks,  be  forthwith  sold  by  public 
aucticm,  and  the  proceeds  immediately  lodged  in  the 

r^istry  of  this  court"    The  119  chests  of  indigo  were, 
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in  porsuaobce  of  the  said  order,  sold  by  public  auction  by  18M. 
the  deputy  tnarshd  of  that  courts  after  having  been  !ad- 
Tertised  in  the  Gazette,  and  otherwise  notified  to  the  in-  jigabm 
habitants  of  the  island  in  the  most  public  manner ;  and 
in  such  advertisements  and  notifications,  it  was  stated 
diat  the  indigo  had  been  part  of  the  cai;go  of  the  ship 
La^  Banks  i  and  that  the  same  would  be  sold  by  the 
erddr  and  under  the  authority  of  the  Vice  Admiralljr 
Court,  by  the  deputy  mairshal  of  that  court  The  agent 
xf  the  defendant  then  being  at  the  Mauritius^  who  was 
no  par^  to  the  proceedings  in  the  Vice  Admiralty  Courts 
attended  in  consequence  of  the  public  notification  of  the 
-ide,'and  became  the  purchaser  of  20  chests  of  the  indigo, 
snd  paid  the  price  fi>r  the  same  into  the  Court,  and 
the  ind^  was  delivered  to  him.  The  defendant's  agent, 
i-few  days  after  this  salcj  purchased  from  Messrs.  Blaisse 
4bbA  Baudetf  merchants  at  Port  Louis,  32  chests  of  the 
laid  indigo,  which  they  had  previously  purchased  at  die 
•iictidii,  and  agreed  to  give  an  advance  of  5|  per 
^ent.  upon  the  price  which  Blaize  and  Baudet  had 
paid  for  the  same  at  the  public  sale.  The  defendant's 
i^gent  paid  Blaize  and  Baudet  that  sum,  and  received 
fibm  them  the  said  S2  chests  of  indigo.  The  da- 
maged part  of  the  cargo,  which  was  first  sold,  as  bo- 
fere  mentioned,  produced  11,879  dollars,  and  the  119 
chests  of  indigo  produced  52,321  dollars,  and  the 
amount  thereof  and  of  the  proceeds  of  the  sliip  and 
stores,  as  before  mentioned,  reduced,  by  means  of  the 
incidtotal  expences,  to  53,846  dollars,  or  8109/.  6$.  1  Id. 
sterlings  have  been  remitted  by  the  roister  of  the  Vice- 
Admiralty  Court  to  the  High  Court  of  Admiralty  in 
Engtand,  and  now  remain  in  the  last  mentioned  court. 
The  S2  chests  of  indigo,  purchased  by  the  defendant's 
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1894.        agent,  formed  part  of  the  indigo  mentioned  in  the  three 
Tl  bills  of  lading,  and  in  the  following  proportions,  viz. 

:ji^^!!l^^,  15  chests,  part  of  the  73  chests  in  the  first  bill  of  lading  mentioiied. 

19         -  •         45  -  seoond  ditto. 

18  -  -         23  -  third  ditto. 

« 

On  the  12th  of  June  1821,  20  of  the  said  52  chests 
of  indigo  were  shipped  on  board  the  Woodbridge^  and  on 
12th  oijuly  the  remaining  32  chests  were  shipped  per 
the  Am  for  the  port  of  London*  Both  ships  arrived  at 
that  port  in  the  mcmth  of  October  1821 ;  and  the  52 
chests  have  been  delivered  to  the  defendant  Soon  after 
the  indigo  arrived  in  the  port  of  London^  the  plaintiffs 
gave  notice  to  the  defendant,  that  they  were  the  original 
proprietors  of  the  said  52  chests  of  indigo,  and  daimed 
the  deliveiy  thereof  to  them,  but  the  defendant  refused 
to  deliver  the  Indigo  to  the  plaintiffi,  and  afterwards 
sold  and  disposed  of  the  same,  and  received  the  proceeds 
thereof.  In  respect  of  the  72  chests  of  indigo,  contained 
in  the  bill  of  lading  first  mentioned,  the  plaintiffs  have 
commenced  an  action  against  the  owners  of  the  Ladi/ 
Banksy  for  not  carrying  the  same  indigo  to  London^  but 
selling  the  same  unlawfully,  as  it  was  alleged,  at  the 
Mauritius  J  and  the  plaintiffs  have  obtained  a  verdict 
'  against  the  said  owners  in  that  action,  under  which  they 
will  be  entitled  to  recover  from  the  owners  to  the  ex- 
tent of  the  value  of  the  ship  and  her  freight;  but  it  is 
admitted,  that  the  sum  which  they  will  receive  there- 
from will  not  exceed  1500/.,  and  the  72  chests  men- 
tioned in  the  first  bill  of  lading,  were  of  the  value  of 
7000/.  and  upwards.  In  respect  of  the  45  chests  of 
indigo  in  the  second  bill  of  lading  mentioned,  the  plain- 
tiffs, after  they  had  received  information  of  the  sale  of 
the  indigo^  under  the  circumstances  aforesaid,  executed 
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and  sent  out  a  power  of  attorney  to  Messrs.  Saunders       1824. 
and  Widce^  of  the  Mauritiusj  empowering  them  to  claim 
and  receive  out  of  the  said  Vice- Admiral^  Court  the     J[^^ 
sum  which  was  produced  by  the  sale  of  the  said  45 
chests,  and  they  did  accordingly  apply  to  the  registrar 
of  the  said  Vice- Admiralty  Court,  and  claimed  to  re- 
ceive such   proceeds,   but  the  same  had  then   been 
remitted  to  EnglamL    In  respect  of  the  2S  chests  of 
indigo  in  the  third  bill  of  lading  mentioned,  the  plain- 
tiffii  have  not  taken  any  measures,  no^  pursued  dny 
remedy,  exc^t  the  proceeding  in  the  present  action. 
*The  62  chests,  so  purchased  by  the  defendant's  agent, 
were  somid  and  in  good  order,  and  firee  from  damage, 
when  the  same  were  purchased  by  them  at  the  Mauritius 
as  afiiresaid,  and  when  they  came  into  the  possession  of 
the  d^ndant  in  London. 

F.  PoUoci  for  the  plaintifis.  There  are  here  two 
questions;  the  first,  whether  the  plaindffi  ever  had  a 
right  to  bring  this  action;    the  second,  whether  they 

'  have  lost  that  right  by  any  of  the  steps  which  they  have 
taken  in  the  transaction,  freeman  v.  £.  /.  Company  (a) 
is  decisive  as  to  the  first  question :  it  was  there  decided 
that  the  captain  of  a  ship  has  no  authority  to  sell  the 
cargo^  except  in  cases  of  absolute  necessity.  Here  no 
necessity  is  apparent  on  the  case,  but  the  reverse*    The 

:  goods  were  not  damaged  or  perishable,  they  were  not 
sold  to  repair  the  ship,  or  pay  other  expences.  The 
only  difference  between  the  cases  is,  that  here  the  Vice- 
Admiralty  Court  ordered  the  sale;  but  it  had  no  autho- 
rity to  do  so.    Then  the  circumstance  of  there  being 

(a)  5^.  4*^617. 
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1824.  two  purdiaseS)  one  at  the  auctiim  and  the  other  of 
those  who  bought  there^  makes  no  difierenoe)  for  the 

agpoMt  second  was  made  with  full  notice^  that  the  vendor  pur- 
chased at  the  auction*  But  it  will  be  urged  that  the 
plaintiffs  have  lost  Uieir  right  of  action  as  to  the  first 

9 

parcel,  by  bringing  an  action  against  the  owners  of  the 
vessel.  To  that  argument  there  are  two  answers; 
first,  no  judgment  has  been  obtained  in  that  action,  the 
plainti£&  may  abandon  it,  tlvs  defendant  coUld  not  eveb 
have  pleaded  it  in  abatem^it  had  the  two  action^i  been 
concurrent*  Again,  the  remedy  against  the  owner  is 
limited  to  the  value  oi  the  ship  and  freight,  which  iti 
this  instance  amounted  to  1500/*,  and  the  claim  ex- 
ce^s  7000/*,  as  found  by  the  case*  If,  therefore,  the 
plaintiffi  get  die  1500/*,  they  may  apply  it  to  that  part 
of  the  indigo  in  the  first  bill  of  lading  which  did  not 
get  into  the  defendant's  hands.  As  to  the  parcel  bought 
out  of  (hose  in  the  second  bill  of  lading  the  plaintiffs 
cannot  be  prejudiced  by  sending  out  a  power  of  attorney 
to  receive  the  proceeds,  for  the  agent  never  did  reiieive 
them ;  the  plaintif&  are,  therefore,  in  the  same  situation 
as  if  that  power  had  not  been  sent  out. 

Campbell^  contra.  By  the  sale  which  took  place 
under  the  order  of  the  Vice-Admiralty  Court,  the  pro- 
perty in  the  indigo  passed  to  the  defendant  It  must 
be  admitted,  that  the  purchase  made  after  the  public  sale 
stands  on  the  same  footing  as  the  other,  but  all  parties 
.  having  acted  bona  fide  the  property  was  transferred, 
although  the  case  was  not  one  of  strict  necessity.  The 
captain  may  be  liable  to  the  shipper,  but  still  if  he  acts 
bona  fide  according  to  the  best  of  his  judgment,  the 
foreign  purchaser  is  safe.     The  case  of  Freeman  v.  E.  L 

Company 
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iJompafty  is  certainly,  to  some  extent,  an  authiCNrity  oil        1S24* 

llie  other  side,  but  there  the  decree  of  the  Vice-Admi-       «. 

nlty  Court  was  wanting.    {^BayUy  J.    We  cannot  take     ^^^"^^ 

nodoe  of  that  decree.]    Such  an  opinion  wte  thrown 

out  in  Beid  v.  Darby  {a\  but  that  case  was  decided  on 

die  ground  that  the  register  act  had  not  been  ccHnplied 

with.    It  must  be  presumeclthat  that  eourt  acted  within 

d»  scope  of  its  authority  in  making  the  decree.     But 

if  that  general  question  be  determined  in  fiivour  of  the 

plaintifi,  still,  as  to  the  seyenty-two  diests,  and  the  fi>r^«- 

il^  the  owners  must  be  considered  as  having  ratified 

die  sale.    The  form  of  the  action  brought  against  the 

shipowner  for  the  seventy-two  is  material.     It  was  In 

tort  for  not  carrying  them  according  to  contract     The 

Moond  count  alleged  that  he  had  sold  them :  the  tbivd 

was  in  trover.     The  action  was  brought  for  the  whole 

"wefeaty^tmo  chests,  and,  therefore,  for  those  which  the 

defcndaut  bought  out  of  that  parcel,  as  well  as  for  the  rest 

The  plaintiffi  recovered  a  general  verdict,  as  appears  by 

the  report  of  the  ease  under  th6  names  of  Cannon  and 

(kkert  ▼.  Meabum  {b)  /  but  the  judgment  would  be  best 

supported  on  the  count  in  trover,  the  obligation  tb  tran»- 

diip  being  very  doubtful.     It  is  said  that  judgment  has 

not  been  entered  up^  if  so,  that  is  the  fault  of  the  plain«- 

tifi  and  cannot  prejudice  this  defendant     Now  a  reco* 

very  in  trover  vests  the  property  in  the  defendant, 

odierwise,  if  he  sold  the  goods  after  the  recovery  in 

that  action,  the  new  purchaser  would  also  be  liable  to 

SBch  an  action,  and  the  same  would  apply  to  each  pet^ 

8on  into  whose  hands  the  goods  might  pass.    It  makes 

no  difference  that  the  responsibility  erf  the  riiip-owner  b 

■1 

limited 


EoatNsov. 


20*  CASES  IN  TRINITY  TERM 

1824.  limited  by  the  5SG.3.c.l59.;  besides,  that  does  not 
&PP^7  to  actions  of  trover.     The  plaintiffs  in  that  action 

^^^mnif^  sought  to  recover  the  difference  between  the  proceeds 
of  the  sale  at  the  Mauritius  and  the  sum  which  the 
indigo  would  have  produced  here ;  by  so  doing  they 
ratified  the  sale.  So  also  the  demand  of  the  proceeds 
of  the  fort)r-five  chests  amounted  to  a  ratification  of  the 
sale :  a  personal  demand  by  the  plaintiff  of  the  defend- 
ant would  certainly  have  had  that  effect,  and  the  de- 
mand by  the  plaintiflb*  agent  of  the  registrar  of  the 
Vice- Admiralty  Court,  who  may  be  considered  as  the 
defendant's  agent  in  thb  transaction,  has  the  same 
effect 

Baylet  J.  There  is  no  doubt  but  the  master  of  a 
ship  may  hypothecate  the  cargo  for  the  purposes  of  the 
voyage,  but  beyond  that  he  has  no  right  to  act  as  agent 
for  the  owner  of  the  goods,  unless  in  cases  of  absolute 
necessity.  The  decree  of  the  Vice- Admiralty  Court  con- 
stitutes the  only  difference  between  this  case  and  Free- 
man V.  E.  L  Company.  But  without  meaning  to  speak 
at  all  disrespectfully  of  that  court,  I  cannot  say  that  I 
think  it  had  any  jurisdiction.  The  decree  can  only  be 
looked  upon  as  the  fair  opinion  of  a  person  residing  on 
the  spot,  for  as  it  is  not  found  as  a  fact  that  the  court 
there  had  jurisdiction,  we  cannot  make  it  the  foundation 
of  our  judgment.  There  was  not  any  necessity  for  the 
sale  of  the  cargo ;  it  was  not  damaged  or  perishable. 
It  being  my  opinion  then,  upon  the  general  question, 
that  the  purchaser  obtained  no  property  by  the  act  of 
the  person  who  professed  to  sell,  two  questions  arise  as 
to  the  seventy-two  chests,  to  which  the  former  recovery 
applies,  and  the  forty-five  chests,  for  the  proceeds  of 

which 
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which  the  power  of  attorney  was  sent  out.    The  whole        1824. 
argument  on  these  two  points  proceeds  on  the  ground        morIu' 
that  the  defendant  had  no  property  in  the  goods  but        agamut 
what  he  acquired  by  the  confirmation  of  the  plaintii&. 
To  take  the  second  parcel  first ;  when  the  owners  hecurd 
that  a  wrongful  sale  had  been  efiected  at  the  Mauritius^ 
and  that  the  proceeds  were  lodged  in  the  Vice- Admiralty 
Cour^  surely  they  might  endeavour  to  obtain  those  pro- 
ceeds without  ratifying  the  sale;  but  the  agent  did  not 
succeed  in  obtdning  them ;  the  plainti£&9  therefore,  are 
lelEi  in  the  same  situation  as  if  no  application  had  been^ 
made  to  that  court.    Then  as  to  tlie  seventy-two  chests, 
the&cts  stand  thus:   the  pldntiffit  brought  an  action 
against  the  owners  for  the  breach  of  their  duty  as  car- 
riers, with  a  count  in  trover.     The  jury  might,  on  that 
count,  have  given  the  fiiU  value  of  the  goods  in  da- 
mages, but  their  power  on  the  special  counts  was  re- 
stricted to  a  certain  amount,  and  the  verdict  was  re- 
stricted to  that  amount*    No  judgment  has  been  entered 
np^  and  therefore  there  has  been  no  actual  satisfaction. 
It  is  argued  that  tlie  plaintiff  had  merely  an  election  to 
sue  the  owners  for  the  misconduct  of  the  captain  or  the 
defendant  for  the  value  of  the  goods.     But  independ- 
ently of  the  5S  G.S.  c.  159.,  the  juiy  were  not  bound  to 
make  the  full  value  of  the  goods  the  measure  of  the 
damages  in  the  former  action.     They  might  reasonably 
give  small  damages,  on  tlie  ground  that  an  action  would 
lie  against  the  purchasers.     If  concurrent  actions  had 
been  brought,  that  against  the  owners  could  not  have 
barred  the  other;  why  then  should  it  have  that  effect 
because  they  have  been  brought  at  different  times  ?    If 
indeed  the  plaintiff  were  to  recover  the  full  value  of  the 
goods  in  each  action,  a  court  of  equity  would  interfere 

to 
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1824.       to  prevent  them  from  having  a  doiible  satisfaction,  l^ui 
there  is  nothing  in  the  former  action  which  cans  in  a 
<v>»M*       comrt  of  law.  prevent  the  recovery  in  this. 

HoLROYD  J.  I  am  of  opinion  that  all  the  questions 
that  have  been  raised  must  be  decided  in  favor  of  the 
plaindffii.  Freeman  v.  East  India  Company^  and  Beid  v. 
Darh/f  shew  that  the  captain  has  not  any  authority  to 
sell  the  cargo,  imless  in  cases  of  absolute  necessity,  even 
aldiough  the  sale  be  sancticxied  by  a  Vice- Admiralty 
Court  With  respect  to  the  action  against  the  owners, 
the  verdict  recovered  in  that  is  not  in  law  sufficient  to 
bar  or  diminish  the  plaintiffs'  claim  in  this  proceeding. 
The  very  ground  of  that  action  was,  that  the  sale  was 
wrongful ;  it  cannot  therefore  be  a  ratification.  But 
where  in  trover  the  full  value  of  the  article  has  been  rcr 
covered,  it  has  been  held,  that  the  property  is  changed 
by  judgment  and  satisfaction  of  the  damages.  Unless 
the  fiill  amount  is  recovered,  it  would  not  bar  even 
other  actions  in  trover.  Here  it  is  plain  that  the  full 
value  had  not  been  recovered  on  the  count  in  trover ; 
the  value  of  the  goods  mentioned  in  that  action  was 
7000^,  the  verdict  1500/.,  to  which  sum  the  verdict  on 
the  other  counts  was  necessarily  limited.  The  proba- 
bifiiy  of  a  recovery  in  an  action  against  this  defendant 
might  keep  down  the  damages  given  on  the  count  in 
trover.  In  an  action  against  a  sheriff  for  an  escape, 
small  damages  are  often  given,  on  the  ground  that  the 
debt  is  not  extinguished  ^  and  the  whole  amount  may 
afterwards  be  recovered,  notwithstanding  the  recover}'^ 
against  the  sherifE  The  former  action  brought  by  these 
plaintiffs  agiunst  the  ship-owners  is  not,  then,  any  legal 
ground  for  diminishing  the  sum  to  be  recovered  in  this. 

The 
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The  power  of  attorney  clearly  furnishes  no  defence;  1824. 

nothing  was  done  upon  it ;  a  demand,  indeed,  was  made^  — — — >  - 

but  the  money  was  not  given  up.  againtt 


RoBlMtOX. 


LiTTLEDALE  J.  I  am  of  the  same  opinion.  It  is 
a^itted  that  the  sale  was  not  under  the  pressure  of  ne- 
o^ty.  A$  to  the  decree  of  the  Vice- Admiralty.  Court 
if  it  had  authority  to  make  it,  that  should  have  beeli 
sMed  in  the  case*  It  has  no  such  power  by  the  law  of 
natiqnsi  wd  no  such  authority  is  exercised  by  the  Court 
of  Admiralty  here.  Suppose  an  action  had  l)eea  brought 
qgHinst  aa  officer  of  thc^t  pourt,  aod  he  pleaded  a  justifi«: 
cation^  his  authority  must  hare  been  set  out*  Tben^  as 
to  die  recorary  in  the  former  action ;  in  the  first  place 
tliel^  hm  been  no  judgment  in  that  case ;  and  if  one 
party  attempts  to  avail  himself  of  the  technical  efifect  of 
sash  a  recovery^  the  other  may  set  up  a  technical  answer* 
TUk  that  judgment  has  not  been  entered  up.  Biit  an 
a«tioo  oi  trover  is  clearly  no  bar,  unless  the;fiiU  ^valae 
hia  been  recovered ;  here  the  verdict  amounted  to  Utile 
BMNPe  than  QDer*fifth  of  the  vidua.  The  justice  of  the  case 
then  is^  that  Hie  piaintiffi  should  be  allowed  to  recover 
Aa  residue.  The  power  of  attorney  merely  amounted 
(Q 1^ ;  the  plaintjift  were  willing  to  waive  the  tort^  and 
iriw  the  money  lodged  in  the  Vice* Admiralty  Court; 
bat  they  could  not  procure  it  Surely  that  ought  not  to 
bar  their  claim  oa  those  who  had  the  goods.  For  tliese 
veasoBS  I  think  that  the  plaintifi  were  entitled  to  re- 
cover lor  all  the  indigo  purchased  by  the  defendant 

Postea  to  the  plaintiffi. 
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Twopenny  and  Boys  against  Young. 

2**^  '^'^,  A  SSUMPSIT  on  a  joint  and  several  promissory  note^ 

to  ^M  pro-  bearing  date  March  the  lOtb,  1817)  given  to  the 

cured  C.  to  . 

join  with  him  plaintiff  by  the  defendant  and  oneBummeth  for  290Z.,  and 

joint  and  sere-  interest,  payable  on  demand.    Plea,  non-assumpsit.    At 

note  for^'^  ^^^  ^>^  before  Graham  B.,  at  the  Kent  Sunmier  assizes, 

^^^^^^^  1828,  it  appeared,  that  Rummen^  a  publican,  at  the  time* 

hsf^  become  ^^en  the  note  was  given,  was  indebted  to  the  plaintifS, 

debted,  and  distillers,  in  the  sum  of  290/.,  and  being  asked  for  se- 

being  preiaed  ^                 ° 

by  uf.  for  fiir-  curity,  got  the  defendant  to  join  ip  the  note  declared 

ther  security* 

by  deed  (recti-  upon.     The  partnership  was  soon  after  dissolved.   Bays 

and  that  for  a  took  upon  himself  all  the  debts  and  credits  of  the  firm, 

brnV!^  by  ^^^  Carried  on  the  business  alone,  and  continued  to  deal 

GTwd'thSS^.  ^*  Bummen  as  before,  untQ  the  end  of  1820,  during 

having  de-  which  period  the  latter  paid  him  676/.  for  goods  fiir- 

manded  pay-  r                                    r                                         o 

mentofthe  nished,  and  interest  on  the  note.     A  balance  of  380/. 

debt,  B.  had 

requested  him  for  the  note  and  goods  sold  was  then  due  to  Boys^  who 

to  accept  a 

jurther  se.  asked  for  iuither  security,  and  on  the  6th  of  January 

■ignedtouf.  l^^l  Bummeti  gave  him  a  bill  of  sale,  by  which  (after 

hold^iSMic.  reciting  that  380/.  was  due  to  Bm/s^  and  that  for  290/., 

Mompr^th  P*"^  ^^  ^*^  ®^™>  Bummen  and  defendant  had  given 

h  ^^AmSk  *****  ^^  °^^  ^  question,  and  that  Boys  having  called  for 

be  deprived  of  payment,  Bummen  had  requested  him  to  accept  such 


of  the  property  further  security  as  thereinafter  mentioned:)  as  a  further 
after  three  Security  Bummen  assigned  to  Boys  all  his  household 
Hdd'tharthii  goods,  &C.  By  a  Stipulation  in  the  bill  of  sale,  Bummen 
ntinffuiih  OT  ^^  ^  ^^  allowed  to  continue  in  possession  during  his 
suspmd  the       ufg^  subject  to  have  it  determined,  on  three  days'  notice, 

remedy  on  the  '' 

notc^  but  that     at  any  time  afterwards,  whilst  the  said  sum  of  380/.,  or 

ul.  might,  not* 

widtttanding  any 

thadecd,  sue 

C«  at  aay  time. 


k 
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iny  pfttt  remalMd  due.  iiimim^  contiiMicd  in  poeaetiion, 
and  dealt  with  Bcjfs  as  before,  imtil  March^  1839,  and 
behreen  that  time  and  the  6th  otjanmr^  1831,  be  paid 
Bmfi  MOi»  ftr  goad«  furnished  by  bUn.  In  Febnmty 
1838»  a  cowmimon  of  bankruptcy  issued  against  Ami-* 
SMi^  no  att  ad  of  banknqptcy  committed  in  October 
18M;  and  on  ibe  4th  of  Mmth  18SS  payment  of  the 
aale  In  qneatkni  was  demanded  of  the  defendant: 
Mmrtyai  tot  the  defendant,  contended,  firsts  that  the. 
notn  was  merged  in  the  bill  of  sale,  that  being  a  security 
of  an  higher  natmn;  aeoondty,  that  the  agieemenjt  to 
gi«a  div9a  day  1^  notice,  under  the  bill  of  sale,  wbm  giving 
tfane  to  ika  principal,  and  therefore  discharged  the 
snre^»  The  kamed  Jndlge  ovemded  the  olgeotions, 
hot  gaye  the  defendant  leave  to  move  to  enter  a  nciBsaifc' 
The  pbdntiff  having  obtuned  a  verdict,  Manyatj  in 
piiiliwfciiii  temiy  oblainad  a  rule,  aooording  to  the  leave 
Msis'f  liiti  agrinet  adudi 


18«4. 

Twi 


Abmkam  wiem  sheiwod  eansa.  If  the  bill  of  sale  had 
bean  giten  in  discharge,  of  fhp  promissory  note,  nn- 
ddobledly  this  action  could  not  be  maintained*  But  it 
MS  merdiy  AjmHur  sceurity;  that  is  die  very  expres* 
sian  need  in  the  instrument  itself,  and  being  givan  as  a 
eoDeitenl  security,  it  does  not  take  away  the  remedy  on 
the  note;  Drake  v.  MitekeU.{a)  Neither  does  the 
eeasnwt  not  to  sue  Bummen  until  after  notice  operate 
as  A  pdeaae  off  die  defendant,  or  as  a  restraint  upon  the 
a|^  of  ex^VL  before  existing  on  the  note.  Dean  v. 
ikmhalL(h) 


(a)  3£aj«,S51. 

Vol.  hi. 


(6)  8  7.  R.  16S. 

Manyaf, 
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1824.  Marryat,  contra.     Taking  a  new  security  discharged 

^  the  principal  from   the  old  one,  and   created  a  new: 

agakut  liability*  not  to  be  enforced  until  after  three  days'  no- 
tice:  that  also  discharged  the  surety.  The  case  of 
Drake  v.  Mitchell  is  no  authority  on  the  other  side,  for 
there  the  original  security  was  a  specialty,  and  the  new 
one  a  mere  simple  contract.  So,  also,  in  Dover/  v. 
Prendergrass  (a)  the  original  debt  being  on  bond,  it  was 
held,  that  giving  time  by  parol  to  the  principal  did  not 
discharge  the  surety ;  but  it  may  be  collected  from  the> 
case^  that  the  judgment  of  the  court  would  have  been 
different,  had  the  indulgence  been  given  by  specialty. 
In.  equity  the  rule  is  carried  to  the  whole  extent 
contended  for  in  Davey  v.  Prendergrass ,-  BouUbee  v. 
Stubbs.{b) 

i 

Bayley  J.  It  is  not  necessary  to  decide  in  this, 
case,  whether  a  creditor,  by  giving  time  to  his  principaL 
debtor,  does  or  does  not  thereby  discharge  a  surety : 
because  I  think  that  the  instrument  in  question  did  not 
give  time  to  the  principal.  It  recites,  that  380/.  was 
due  to  Boysy  and  that  a  note  had  been  given  for  290/., 
parcel  of  that  sum,  by  the  defendant  and  Rvmmen,  It 
then  states  that  Boys  had  called  upon  Rummen  for  pay- 
ment, and  that  the  latter  requested  him  to  accept  a 
further  security,  and  then  contains  an  assignment  of 
certain  property  to  a  trustee  for  Boys.  The  deed  then 
being  intended  as  a  further  security,  and  reciting  an 
existing  security,  given  by  the .  defendant  as  a  surety, 
could  not  have  been  intended  to  operate  as  aii  ex- 
tinguishment of  all  claims  upon  him.    In  general,  where 

in)  SB,iA,  287.  {b)   18  Vet,  20. 

a  simple 

]0 


k 
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$f  8iiB{de  contract  security  for  a  debt  is  giveoy  it  is  ex-        4824. 
tingiiished  by  a  specialty  security ,  if  the  remedy  given      x^ofikht 
by  the  Litter  is  co-extensive  with  that  which  the  creditor        againsi 
bad  upon  the  former.     We  are  not  called  upon  to  say 
whether  that  would  be  the  case  when  the  remedies  are 
not  co-extensive ;  for  where  there  is  that  in  the  instru- 
ment which  shews  that  the  parties  mtended  the  original 
tecnrity  to  remain  in  force,  the  new  one  has  not  the 
effect  of  extinguishing  it,  as  was  recently  decided  in  the 
case  of  SoUff  v.  Forbes  and  EUermaru  (a)    Tliere,  a  re- 
lease was  given  to  one  of  two  partners,  with  a  proviso 
Ihat  it  should  not  operate  to  dq)rive  the  plaintiff  of  any 
iMaedy  which  he  otherwise  would  have  against  the  other 
partner ;  and  that  he  mig^t,  notwithstanding  the  release, 
sue  them  jointly.      A  joint  action  having  been  com- 
menced, the  party  released  pleaded  the  release,  to  which 
flaintiff  relied,  that  he  sued  him  only  in  order  to  re- 
cover against  the  other ;  and,  on  demurrer,  the  repli- 
cation was  held  good.    Here,  the  language  of  the  bill  of 
sale  ahews  that  it  was  intended  merely  as  a  further 
security ;  that  makes  the  effect  of  it  the  same  as  if  an 
express  proviso  had  been  inserted,  and  prevents  it  from 
operating  as  an  extinguishment  of  the  remedy  on  the 
nofe^  either  as  against  Bummen  or  the  defendant.     This 
rule  must  therefore  be  discharged. 

HoLROYD  J.  I  am  of  opinion  that  the  ground  of 
Ae  action  which  has  been  brought  against  tlie  defend- 
ant was  not  extinguished  by  the  deed  in  question.  It 
is  clear  from,  the  recital,  that  it  was  intended  that  the 
note  should  continue  an  existing  security,  and  the  deed 

(«)  2  0.  4i^.S8. 

P  2  is 


Youxo. 
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.  1824>.  is  not  strong  enough  to  operate  by  law  in  destraction  of 
■  that  intention*  The  plaintiffs  might  at  any  tiiae,  not- 
a^samst  withstanding  the  deed,  have  sued  on  the  note.  The 
deed  is  a  conveyance  of  personal  property,  with  a  con- 
dition, that  the  covenantee  may  put  an  end  to  the  cove- 
nantor's possession  after  three  days'  notice ;  nor  could 
he  have  acted  on  the  covenant  nntii  after  notice  had 
been  given.  But  he  does  not  stipulate  not  to  we 
ufxm  the  note  until  after  the  expiration  of  die  three 
days.  The  deed  gives  tio  action  of  an  higher  nature 
against  the  defendant  Yow^^*  The  esse  of  Dean  r* 
Newhail  is  in  point  and  stronger  than  this.  Had  Bcs^s 
covenanted  not  to  sue  at  all,  other  on  4he  note  er  deed* 
until  after  the  jexpicttion  of  three  days,  it  would  btere 
been  exactly  in  point.  The  deed,  ther^r^  canmn 
operate  in  discharge  of  the  defendant  It  is  observable^ 
also^  that  the  deed  was  a  security  to  £^s  aloneb  not  to 
Tmopenwf  and  Boys  ;  but,  under  the  circumstances  of 
this  case^  I  do  not  rely  upon  that,  but  upon  the  intent 
appearing  on  the  fece  of  the  deed. 


LiTTLSiULE  J.  concuired. 


Rule  discharged. 
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1824; 


Facet  agmnst  Hubdotc. 


f^ASE  for  not  carryiiig  away  tithev.    The  dedaration  Where,  in  ctse 

^^/  fi)f  DOC  CttTV* 

stafeod  that  ^efendafit,  hi  the  year  185999  waa  fanner'  ing  awiy  tithe- 
of  the  tMies  of  com  gnrmng  on  eertam  closes  m  tibe  uffiOi^edthiit 
pariA  of  JB^  ift  the  comity  of  G&mweM/  and  that  ptshi^  ibiiyud^' 
tiff  was  tenuit  and  oeewmer  of  diose  elbses  which  were  ^^  °T??*!j 

'^  tet  out :  HelOy 

m  that  yeur  sown  with  barley  and  oats;  that  on,  &c«  that  this  aUega- 

^  i^  '  '  tion  was  Mtis- 

tbe  tMtttiff  cot  the  bartieT  and  oats,  and  then  and  there:  fied  by  proof* 

.  thetthe  tithe 

in^ulfy  mnihtdue  manner  divided,  separated,  and  set  was  set  out 
oot  ^thereon,  the  tenth  part  or  tithe  respectivdy  of  the  llTa^micDt 
said  barley  and  oats  firom  Ae  nine  parts,  residue  Aereof^  parties,  al- 
oft Ae  sahl  closes,  and  there  left  the  same  for  the  use  of  ^^e^^ 
deiGendaBt;  and  afterwards,  to  wk,  on.  ftc  at,  ftc;  care  Pf^^cribed  by 

'-»»-'  o         the  oomnioii 

noCioe  thereof  to  defendant,  who  did  not,  nor  would,  in  a  ^^' 
reosonabfe  time  afterwards  carry  tiie  same  away,  ftc  whole  crop  has 

been  left  on  the 

tfcMf  general  issue*    At  the  trial  before  Bosanquet  Seijt*  ground  for  a 
lit  d»  hst  Spring  asnzes  for  Comn^iK,  it  appeared  that  ir^^ 
the  plaintiff  had  for  serend  years  been  tenant  of  the  ^'i^^,^ 
premises  mentioned  in  the  declaration ;  and  that  the  ^J^^^?* 
defendant  also  had  for  several  years  been  the  fermer  of  «wnp««  *>>«.  ^ 

'^  tenth  pert  with 

the  com  tithes.     On  the  19th  of  September  1823,  and  the  other  nine, 

ba  question 

after  the  com  in  question  had  been  put  into  shocks,  each  for  the  jury, 

•    .  ^         <        1  1         «  •     »^  and  not  for  the 

consistmg  of  twelve  sheaves,  the  plaintilr  sent  notice  to  court, 
the  defendant,  who  lived  about  a  mile  and  a  half  firom 
him,  tiiat  on  the  following  morning  he  shovld  tithe  the 
cbm«  It  was  accordingly  tithed  by  setting  out  the  10th 
shock,  and  the  plaintiff  began  to  lead  away  the  other 
nine  parts  at  seven  o'clock  in  the  morning.  The  de- 
fendant had  not  been  there  a^  that  time,  but  one  of  the 

P  3  plaintiff's 
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1824*        plaintiff's  witnesses,  who  bad  assisted  in  setting  out  the 
y  tithe,  stated  that  he  met  the  defendant  at  nine  o'clock,  who 

agairui        said  he  was  comin^:  to  tithe  the  com ;  witness  answered 

HURBOM.  . 

that  it  had  been  done,  and  that  plaintiff  was  leading  if; 
defendant  asked  how  many  dozens  {t.  e.  shocks)  th^re 
were,  and  did  not  then  complain  that  he  was  deprived 
of  the  opportunity  of  comparing  the  tenth  shock  with 
the  other  nine.  Defendant  had  for  four  years  taken  the 
tithe  of  the  plaintiff's  land  in  kind,  and  it  had  during 
all  that  time  been  set  out  in  shocks,  and  not  in  sin^e 
sheaves.  It  was  objected  for  the  defendant,  that  the 
plaintiff  had  not  proved  his  all^ation,  that  the  tithe  was 
*^  lawfully  and  in  due  manner"  set  out;  for  that,  by  the 
common  law,  it  must  be  set  out  in  the  sheaf  and  not  in 
the  shock.  The  learned  Judge  thought,  that  if  it  was 
set  out  according  to  an  agreement  between  the  parties, 
that  would  be  sufficient,  but  gave  the  defendant  leave  to 
move  to  enter  a  nonsuit  on  that  point.  It  was  then  ob- 
jected, that  there  was  not  any  evidence  of  an  agreement,  or 
that,  at  all  events,  it  must  be  taken  to  have  been  subject 
to  a  condition  that  the  whole  of  the  com  should  remain 
a  reasonable  time  on  the  ground,  so  that  the  tithe- 
owner  might  compare  the  tenth  shock  with  the  others. 
The  learned  Judge  held,  that  the  reasonableness  of  the 
time  was  a  question  for  the  jury,  and  he  leii  it  to  them 
to  say,  first,  whether  the  tithe  was  set  out  according  to 
an  agreement  between  the  parties;  and,  secondly,  whether 
the  whole  of  the  com  had  been  tefl  on  the  ground  for  a 
reasonable  space  of  time.  A  verdict  with  405.  damages 
having  been  found  for  the  plaintiff,  a  rule  nisi  for  a  non- 
suit or  new  trial  was  obtained  in  Easter  term ;  and  now 
the  Court  called  upon 

Erskinc 
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Erskine  and  Carter  to  support  it*  X^  plaintiff  having 
dectared  generally,  that  he  set  out  the  tithe  lawfiiUy 
and  in  due  manner,  was  bound  to  prove  that  it  was  set 
oat  as  required  by  the  common  law.  Now,  that  re- 
quires it  to  be  set  out  in  the  first  convenient  state  in 
which  the  tithe  can  be  collected  after  the  corn  b  cut, 
which  is  in  sheaves,  ShaUcross  v.  Jawle.  (a)  If  the  pliun- 
tiff  intended  to  rely  upon  a  supposed  agreement^  he 
sbiDuld  have  made  that  the  foundation  of  his  action, 
otherwise  the  defendant,  not  being  apprized  of  the  niature 
of  the  plaintiff's  case,  would  be  taken  by  surprise. 
SeccHidly,  the  agreement  must  at  all  events  have  beeh 
subject  to  a  condition,  that  the  tithe-owner  should  have 
a  reasonable  time  for  comparing  the  tithe-shocks  with 
the  residue  of  the  corn,  and  it  was  for  the  judge  and  not 
the  jury  to  decide  whether  sufficient  time  for  that  pur- 
po^  had  or  had  not' been  allowed. 


Facvy 
agahui 


BatleV  J.  I  am  of  opinion  that  there  is  not  an^ 
^und  for  entering  a  nonsuit  in  this  case.  Although 
ithas  been  correctly  stated,  that  by  the  common  law  the 
lithe  should  be  set  out  in  sheaves,  yet  modus  et  con- 
ventio  vincunt  legem,  and  therefore  if  the  tithe  was  set 
oiit  according  to  an  agreement  between  the  parties,  the 
(daintiff  might  properly  allege  that  it  was  **  lawfully  and 
in  due  manner"  set  out.  As  to'  the  other  points  the 
only  question  is,  whether  the  learned  Judge  misdirected 
the  jury,  for  the  Court  will  not  grant  a  new  trial  on  the 
ground  of  the  verdict  being  against  evidence  where  the 
damages  do  not  amount  to  20/.  Now,  there  certainly 
was-  sufficient  evidence  of  an  agreement  to  be  left  to  the 


(a)    13i;<w/,i>Gl. 

r  4 


decision 


«:n  :<g 


IsmhOj 


m  Ab 
ImfidlyMd 
anyagree- 
mvUckkshdlbe 
[MDse  with 
tDapcemeot) 
it  ippettred  in 
had  taken  die  tithe  erf*  com 
IB  kind  for  famr  jcus,  aod  that  k  bad  ahvays  been  set 
oat  in  die  soae  way.  I>ihiyii  that  of  kadf  might  not 
have  been  uilii  ienl,  bat  there  was  i^  evidence  of  an 
actoai  agreement^  far  when  die  drfcndant  was  tdd  that 
the  com  had  been  tithei^  he  asked  how  many  dooens  or 
shocks  there  were;  whence  it  might  be  inferred,  diat  be 
had  agreed  that  the  tithe  should  be  set  out  in  shocks. 
The  latter  drcnmstance  makes  an  important  distinction 
between  this  case  and  SkaUcross  v.  Jawle. 

21  Ljttle- 
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),dj24»       deci/uon^  a  Jury •    Tben  it  has  been  argued^  tltai  the 
-  kamed  Judi^e  should  hare  decided  whether  the  whole 

yfiinu  ^  irf*  the  com  was  or  was  not  left  on  the  ground  Ibr  a  rea- 
sopJ:^ti|iie  after  the  tithe  was  set  out  There  certainly 
are. oases  where  it  ia  for  the  Judge  to  say  what  is  a 
Xefii§aBak)lB  dme^  via*  in  giving  notice  of  the  ^honor 
of  a  biU  or  note.  But  in  this  instance  the  question  de- 
pended upon  a  variety  of  drcumstances,  such  as  the 
xmi^SBC^  of  the  respective  parties^  the  time  when  notice 
was  given  that  the  com  would  be  dthed,  die  state  of 
^  weather  and  odier  things  most  proper  for  the  coa- 
lideration  of  a  jury,  and  I  thmk  that  die  question  waa 
properly  1^  to  them*  The  rule  must  therefiwe.  be 
diiohaiiged. 

HoUtOYD  J.  I  think  that  the  proof  in  this  caae 
satisfied  the  allegation^  that  the  tithe  was  kwfidly  a^d 
in  due  manner  set  out  Where  there  is  not  any  agree- 
ment^ the  law  prescribes  the  mode  in  which  it  shall  be 
done*  But  the  parties  may  by  agreement  dispense  with 
that  mode^  and  the  tithe  set  out  according  to  agreement, 
is  lawftdly  and  in  due  manner  set  out.  It  appeared  in 
evidence  that  the  ddendant  had  taken  the  tithe  of  com 
in  kind  for  four  years,  and  that  it  had  always  been  set 
out  in  the  same  way.  Perhaps  that  of  itself  might  not 
have  been  sufficient!  but  there  was  also  evidence  of  an 
actual  agreement,  for  when  the  defendant  was  told  that 
the  com  h^  been  tithed,  he  asked  how  many  dozens  or 
shocks  there  were ;  whence  it  might  be  inferred,  that  he 
had  agreed  that  the  tithe  should  be  set  out  in  shocks. 
The  latter  circumstance  makes  an  important  distinction 
between  this  case  and  Shallcross  v.  Jowle. 

21  Ljttle- 
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LnTLEDALB  J.    This  is  an  action  ariaing  oat  of  the       18f4. 
rdative  situaticm  in  which  the  parties  stood' with  respect        _, 
to  each  other.    The  law  imposes  upon  the  landholder        •gama 
the  duty  of  setting  out  the  tithe,  and  leavfaig  it»  together 
with  the  other  nine  parts,  on  the  ground  for  a  reasonable 
tkoe^  and  Chen  it  becomes  the  duty  of  the  tithe-owncdr  to 
ony  h  away.    The  mode  of  setting  out  the  lithe  may 
either  be  that  whidi  is  pointed  out  by  the  Common  law, 
<Mr  that  which  is  established  by  custom,  or  by  the  par- 
ticdar  agreement  of  the  parties.    In  a  declaration  against 
the  tithe-owner  for  a  breadi  of  dtsty  in  neglecting  to 
cany  wmy  the  tithe  coin,  it  is  not  necessary  to  stttte 
the  mode  of  setting  it  out    It  is  sufficient  to  say,  that  it 
was  ^  hwfiilly  and  in  due  manner  set  out  ;f*  and  these 
words  are  equally  iq^Ucable  to  the  common  law  mod^ 
enstomary  mod^  or  conventional  mode.     Tliere  cer- 
tainly was  evidence  from  wfaidi  an  agreement  might  be 
infisrred,  and  that  was  properiy  left  to  the  jury.    I  think 
dbt  the  question  of  reasonable  time  was  also  in  this  case 
pruperly  left  to  tiie  jury,  although  it  may  sometimes  be  a 
qnestian  for  the  Judges  the  &cts  having  first  been  as- 
certained by  the  jury.    DarbUdre  v.  Parker,  {a)     For 
dieae  reasons  I  agree   that   this  rule  must  be  dis- 
diaiged. 

Rule  discharged. 

Ccieridge  was  to  have  opposed  the  rule. 

(a)  6  Sou,  5, 
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1824. 


^Walmsley  against  Abbott. 

0 

^¥here  an  apo-  A  SSUMPSIT  for  an  apothecary's  bill.  Flea,  gene^ 
*fS!7Jl!l  ral  issue..    At  the  trial  before  Garraw  B.,  at  the 

action  to  raco-  ' 

^hia  wIT*^*  last  Spring  assizes  for.  Salqpj  the  plaintiff,  in  order  to 
produced  in     •  establish  his  right  to  sue  as  required  by  the  55  O*  S*. 

evidence  a  cer-  .  "  ^  * 

tificate,  pur-      c.  194.  produced  a  certificate  bearing  twelve  signatures, 

porting  to  be 

granted  by  the   which  purported  to  be  those  of  the  persons  constitut- 

court  of  ex-         •       ^  a  ^ '        o     *      '•  #»i  < 

aminen  of  the   uig  the  couTt  01  exammers  of  the  apothecary's  company, 
Compimy^'aiid  ^ud.also  a  Signature  purporting  to  be  that  of  their  secre- 
^aturwl**^    tary.     A  witness  proved  the  hand-writing  of  one  of  the^ 
purporting  to     examiners,  and  also  of  the  secretary:  and  that  another 

be  the  signa-        ....        '     .      .        .  »'  .   . 

turesofthe       person,  wbose  name  was  subscribed  to  the.  certificate, 

perM>na  consti-  ■*-•*■.,•.-• 

tutingthat        was  an  examiner,  but .  he  was  not  acquainted  with  his 

courty  of  which  "^'i     <  ,  ** — "'•'       , 

signatures  he  haudr Writing.     The  witness  had  irequently  seen  certi- 

and  gave  other  ficates  granted  by  the  court  of  examiners,  and  believed 

Siew"hat^e  ^^^  wbich  was  produced  to  be  a  genuine  document* 

document  was  Another  witness  proved  that  the  plaintiff  was  examined 

genuine,  aru  *  * 

that  he  o^        at  Apothecaries'  Hall,  that  he   (the  witness)  was  ex- 

tained  it  from  '^  ^    , 

the  court  of       amined  on  the  same  day  and  passed,  and  received  a 

examiners :  ^  ^     ^  *       . 

Held,  that  this  Certificate  Similar  to  that  wbich  was  produced  by  the 
and  that  he  plaintiff.  It  was  objected  for  the  defendant  that  the 
to  prove  the  55  G,3.  c.  194.  ss.  9.  and  21.  imposed  upon  the  plaintiff 
each  mem^^of  ^^®  necessity  of  proving  the  signature  of  at  least  a  majority 
the  court  of       ^f  ^j^g  court  of  examiners,  and  that  for  want  of  that 

examiners  who 

had  subscribed  proof  the  certificate  produced  could  not  be  received  in 

the  certificate.  . 

evidence.  The  learned  judge  overruled  the  objection, 
but  gave  the  defendant  leave  to  move  to  enter  a  non- 
suit. The  plaintiff  having  obtained  a  verdict,  JV.  E,  Tmin* 

ton 
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ien  in  Easter  term  obtained  a  rule  nisi  to  enter  a  non<*       18S4. 
suit;  against  which 


Whatehf  (with  whom  was  Oldnatt  BusseU)  now  shewed 
cause.  This  question  turns  upon  the  ninth,  fourteenth,  uid 
twenty-first  sections  of  the  55  G.  S.  c  194*  The  ninth 
section  enacts  ^*  that  twelve  persons  shall  be  appointed  as 
a  court  of  examiners^  and  that  they  or  the  major  part  of 
them  shall  examine  all  persons  desirous  of  practising  as 
apothecaries,  and  grant  or  withhold  certificates  as  they 
think  fit.''  The  fourteenth  section  enacts,  ^*  that  after 
the  1st  o£  August  1815  no  person  who  was  not  in  prao- 
tice  beJEbre  that  time,  shall  practice  as.  an  apothecary, 
unless  he  shall  have  been  examined  by  the  said  court  of 
examiners,  or  major  part  of  them,  and  have  received  a 
certiiiCRte  firosn  the  said  court  of  examiners,  or  the  major 
part  of  them,  as  aforesaid.''  The  twenty-first  section 
enacts,  ^*  that  no  i^thecary  shall  be  allowed  to  recover 
any  charges  claimed  by  him  in  any  court  of  law,  unless 
tach  apothecary  shall  prove  on  the  trial  that  he  was  in 
practice  as  an  apothecary  prior  to  or  on  the  5th  day  of 
August  1815,  or  that  he  has  obtained  a  certificate  to 
pracdse  as  an  apothecary  from  the  said  master,  war- 
dens, and  society  of  apothecaries  as  aforesaid."  Now,  it 
is  not  by  any  part  of  the  act  required  that  the  certificate 
shall  be  signed  by  the  court  of  examiners.  It  is  to  be 
granted  by  them,  and,  therefore,  it  is  sufficient  if  the 
plaintifi^  gives  reasonable  evidence  that  the  document 
produced  is  genuine.  The  certificate  would  have  been 
valid  without  the  signatures,  and  it  would  be  extremely 
hard  to  cast  upon  the  plaintifi*  the  burthen  of  proving 
the  hand-writing  of  several  persons  whose  names  were 
unnecessarily  subscribed  to   the  instrument.     At  all 

events 


Walmslit. 

agamti 
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1624.  efents  Aey  caa  only  be  considered  as  witnesses  of  its 
being  genuine^  and  then  by  proving  die  hand-wridng  of 
one,  and  that  of  the  secretary  also^  the  plainti£P  clearly 
dtid  suffiddtt  to  make  die  certificate  eridence.  If  it 
were  not  a  gamine  docmncnt  the  jdaantiff  and  diose 
persons  who  were  proved  to  have  ngned  it,  must  all 
have  been  implicated  in  a  gross  fraud,  and  perhaps 
even  a  forgery.  Bat  die  Court  will  not  presume  that 
snch  a  crime  has  been  cosmntted.  The  case  of  Moises 
V.  T7tonit<m{a)  is  very  difiSerent;  diere  the  plainti£^  not 
being  able  to  prove  the  seal  of  the  University  of  Si. 
Andrtas  could  not  produce  any  evidence  that  the  di* 
ploma  was  gemdne* 

Wm  £•  Tcuntofi  contn*  Tlie  case  certainly  depends 
opon  the  three  sections  of  the  55  O.S.  e.  194.,  whidi 
have  been  referred  to»  The  fourteenth  and  twenty-firsi 
sections  speak  of  a  certificate  to  be  granted  as  aforesaid. 
Now  that  refers  to  the  ninth  section,  where  the  mode  of 
granting  the  certificate  is  described,  viz.  by  the  court  of 
ezaminen^  or  the  me^  part  of  tiiem.  It  is  not,  there- 
fbr^  8u£Bcient  to  prove  that  a  certificate  was  granted;  it 
must  also  be  shewn  that  it  was  granted  by  a  majority  of 
the  court  of  examiners.  The  signature  of  the  secretary 
was  a  mere  nullity,  for  the  act  of  pariiament  does  not 
recognise  any  such  officer  of  the  court  of  examiners. 
Then,  in  order  to  prove  the  granting  of  the  certificate 
by  a  majority  of  the  court,  the  plaintiff*  was  bound  to 
diew  that  those  persons  whose  names  were  subscribed- 
to  the  document  were  members  of  the  court,  and  that 
their  signatures  were  genuine*     In  Moises  v.  Thornton 

there 


iH  iHB  ftnu  YsAR  <iF  GEORGE  IV.  Ml 

there  was  a  straogst  case  in  fiivor  of  the  plaiotU^  toirhe  1884w 
produeed  a  witness  who  actually  went  to  the  Univerai)^  WAumarr 
of  &•  Jndremf  and  saw  the  proper  officers  sign  a  certi- 
ficate that  a  diploma  had  been  granted;  yet  it  was 
held  insuffidenty  and  the  plmntiff  was  nonsuited.  IBm^ 
Iqf  J*  That  certificate  did  not  purport  to  be  the  plaisH 
tiff's  diploma,  and  in  that  case  the  diploma  itself  was 
not  authenticatedj  neither  is  this  certificate. 

Batzjcy  X  Tlie  mnth  section  of  the  S5  G.  3.  e»  IM. 
requires^  that  thereafter,  before  any  persons  begin  to 
practise  as  apothecaries,  they  shall  be  examined  by  oer« 
tain  officers  appointed  by  the  apothecaries'  company, 
and  that  the  court  of  examinena,  or  the  imgor  part  of 
tfafio^  shall  lunre  power  to  grant  or  xefiise  certificates. 
The  fourteenth  section  prevents  any  persons  firom  there- 
after commencing  practice  unless  they  shall  have  received 
such  certificate,  and  the  twenty-first  section  prevents  such 
pereons  firom  recovering  their  charges  in  acourt  of  law, 
udess  they  shall  have  obtained  such  certificate.  It  ap- 
pears to  me  that  putting  a  iair  and  reasonable  oonstnic- 
tipn  a|Kn  those  pro¥iaonS|  tbey  did  not  nudceit  incnmbent 
on  libe  plaintiff  to  prove  the  hand-'writing  cf  ail  thoae 
wboi^  names  were  attached  to  the  certificate^  but  only  to 
shew  that  it  was  issued  by  the  court  of  ezanuners,  and 
that  he  obtained  and  received  it  firom  them.  Now,  of 
those  fiicts  there  was  abundant  evidence.  It  was  proved 
that  two  of  the  persons  whose  names  were  subscribed 
were  members  df  the  court  of  examiners,  and  the  hand- 
writing of  one  of  them  was  also  proved;  then  the  signa- 
ture of  the  secretary  was  shewn  to  be  genuine.  The 
act  does  not,  indeed,  require  the  court  to  have  a  secre- 
tary, but  in  fact  they  have  such  an  officer,  and  he 

signed 
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1824.       signed  the  certificate  as  a  genuine  document  issued  by 
---  the  court.     Then  one  of  the  witnesses  proved  that  the 

^  plaintifFhad  been  examined,  that  he  the  witn^  was  ex- 
amined  on  the  same  day,  and  received  a  certificate  cor- 
i^ponding  with  that  which  was  produced.  Upon  such 
evidence  I  think  we  are  well  warranted  in  concluding, 
that  that  document  was  issued  by  those  who  had  power 
to  do  it,  as  and  for  a  genuine  certificate,  and  I  think 
that  the  plaintiff  having  given  that  evidence,  had  satis- 
fied all  that  the  statute  made  necessary,  and  was  not 
bound  to  prove  the  signature  of  each  individual  consti- 
tuting the  court  of  examiners. 

HoLROTD  and  LiTTLED ALE  Js*  concurred. 

Rule  discharged. 


Todd  and  Others  against  Thomas  Maxfield- 


This  Court  wUl  r^OMYN  had  obtained  a  rule  nisi  for  entering  an  ex- 
oneretur  to'be  oneretur  ou  the  bail-piece,  upon  the  gi-ound  that 

bSupiecTin^idl  ^^  defendant  had  obtained  his  certificate  under  a  com- 
deffendantTs^^  mission  of  bankruptcy.  It  appeared  that  the  action, 
entitled  to  be      which  was  upon  a  bill  of  exchange,  came  on  for  trial  on 

discharged  out  *  ° 

of  custody ;  and  the  11th  of  January  ISS^,  that  judgment  was  signed  on 

therefore  where 

a  defendant       the  19th  ot  February  1824,  and  that  a  ca.  sa.  issued,  re- 
obtained  a  cer- 
tificate under  a  turnable  in  fifteen  days  of  Easter ,  to  which  the  sheriff 

commission  of  ■,  ..  ,  a         *^     n      •       n    •       '  t 

bankruptcy  returned  non  est  mveutus.  A  writ  oi  scire  tacias  issued 
did°not^Tead\t  ^gai^st  the  bail,  returnable  in  five  weeks  of  Easter,     It 

puis  darrein 

continuance,  the  Court  relieved  the  bail  on  motion. 

The  defendant  had  become  bankrupt  thrice,  and  had  not  paid  ISs.  in  the  pound  to  hit 
creditors  under  the  second  commission :  Held,  that  the  third  commission  was  not  therefore 
void,  but  Toidablt  only. 

appeared 


Mazfiilb. 
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Btppeeared  that  the  defendant  had  been  declared  bankrupt        1824. 
under  three  commissions  of  bankrupt,  the  first  of  which       -^— - 

^  Toj>o 

issued  in  January  1808,  the  second  in  November  181 7,  ^agdaui 
and  the  third  on  the  8th  of  April  1823,  and  that  his 
estate  had  not,  nor  was  likely  to  pay  I5s.  in  the  pound 
under  either  of  those  commissions.  His  certificate  un- 
der the  last  commission  was  allowed  by  the  Lord  Chan- 
cellar  on  the  9th  oi  December  182S. 

PlaU  shewed  cause.  The  defendant  might  have 
pleaded  his  certificate  puis  darrein  continuance,  and 
that,  being  so,  the  bail  are  not  entitled  to  relief.  That 
was  expressly  decided  by  the  Court  of  Common  Pleas, 
in  the  case  of  Clarke  v.  Hoppe.  («)  There  the  defendant 
bad  become  bankrupt  pending  the  action,  and  obtained 
his  certificate,  and  he  afterwards  permitted  judgment  to 
be.  signed. against  him  for  want  of  a  plea,  and  the  Court 
of.  Common  Pleas  refiised  to  relieve  the  bail  on  motion, 
and  intimated,  an  opinion  that  they  could  not  take  ad- 
vantage of  the  bankruptcy  and  certificate,  in  consequence 
of  the  defendant's  having  neglected  to  plead  it ;  besides, 
the*  third  commission  and  the  certificate  obtained  under 
it  are  wholly  void,  the  bankrupt  not  having  paid  15s.  in 
the  pound  under  the  preceding  commission*  Martin  v. 
aHara.  (ft) 

Coauffif  contra.  The  general  rule  is,  that  where  a 
bankrupt  is  clearly  entitled  to  his  discharge,  the  Court 
will  order  an  exoneretur  to  be  entered  on  the  bail- 
IHeoe,,without  the  form  of  a  regular  surrender  by  his 
bail;  and  that,  even  where  the  certificate  is  not  ob- 

(«)  3  Ttatm,  46.  {h)  Cowp,  825. 

tained 


ToD» 


t 
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18S4.  taiaed  imtil  after  the  mttun  day  of  the  cq)iaa  ad  satiafii* 
ciendum*  Now  it  is  quite  clear,  that  if  the  certificate  be 
goody  the  bankrupt  in  this  case  was  entitled  to  his  di»* 
charge.  Tiddfs  Practice^  %S0^  sixth  edition.  The 
decision  in  the  case  of  Chrke  v.  Hoppe  is  certainly  at 
▼BiiaDoe  with  this  rule,  but  diat  ease  has  never  been  acted 
vspaa  in  this  court  As  to  the  other  pointy  the  third 
commission  is  still  in  ffrirtiftnoe.  The  &ct  of  the  bank^ 
rupt's  not  having  pud  15&  in  the  pound  under  the  other 
ceanmissinns,  may  be  a  ground  fiv  an  application  to  the 
Chancellor  to  sqperaede  the  last;  but  until  it  is  super* 
seded  it  continnes  in  fbroe^  and  cannot  be  treated  as  a 
nullity. 

Per  Curiam.  The  general  rple  is^  that  wkeve  the 
baakrqit  is  entitled  to  his  discharge^  the  Court  will  ne* 
Beve  the  baiL  Hen»»  the  bankrupt  was  entitled  to  his 
discharge  if  his  certificate  was  valid ;  and,  therefore^ 
this  case  falls  within  the  general  principle.  The  case  of 
Gofthevn  Hoppe  has  never  been  acted  upon  in  this  court; 
As  to  the  othar  point,  die  bankrupt  has  obtained  his 
certificate  under  the  third  commission,  and  unless  that 
commission  be  absolutely  a  nulliQr,  the  certificate  is  valid, 
as  long  as  the  commission  continues  in  force.  We  think 
that  the  fiict  of  the  bankrupts  not  having  ptid  his  cre^ 
ditors  155.  in  the  pound  under  the  second  commission 
does  not  make  the  sulisequent  commission  void,  but  that 
it  is  voidable  only  by  application  to  the  great  seaL  This 
rule  must,  there&re,  be  made  absolute. 

Rule  absolute^ 


iM  1^  fhauYnAit  OF  OEOROE  IV.  tiS^ 


1824. 

■— — <»^ 


EsdaiLe  against  Oxekram* 


< 

s 


'J^ROVER  for  deeds  and  piec^  of  stamped  parch-  PiaintiiriuiY- 
inent.     Flea,  general  issue.     At  the  trial  before  to%idiasea& 
BaiJ^  at  die  last  Spring  assizes  for  Somerset^  ^^^P*  hSdi^d^ 
peared  that  the  plaintiff  had,  in  the  year  1819,  contracted  •'J^J^IIJ^ 
to  purchase  an  estate  of  Messrs*  Brictdalet  bankers,  at  ^  ezpence, 

'^  '  '        and  tent  them 

Taunion^  tat  22002.    The  deeds  were  prepared  at  the  to  B.  for  ez- 

ecDtion.    J9« 

ezpence  of  the  purchaser,  who  paid  14002.  in  part  of  executed  and 

ffSTe  tbem.to  • 

the  purchase-money*  The  deeds  were  sent  by  the  plain-  mmnt  to  be 
tiflfs  attorney  to  one  Kanglake,  as  attorney  for  Messrs*  serrant  deli- 
BridAdef  in  order  that  they  might  be  executed.  Messrs.  dSfendimr^ 
Briekdak  executed  them,  and  gave  them  to  a  servant^ '  ^J'|^^[^JJ|^ 
that  they  might  be  sent  back,  and  he  gave  them  to  the'  P^"'^' T^ 
ddbkbuit,  without  any  particular  direction  as  to  what' in  his  proles. 

iion.    No 

was  to  be  done  with  them.    In  order  to  perfect  the  con-*'  duecdons  wera 
teyatice  it  was  necessary  that  two  other  persons  should  f^dant  to  re- 
execute  the  deeds,  but  they  refused  to  do  so»  and  after-  ^^  ^  p^,. 
wards,  and  before  this  action  w^  commenced,  plain-*  2w2id°S^d. 
tiff  mve  up  the  contract,  and  received  back  1000/.  Somen^Mwy 

■^  *  parties  refused 

hk  Nooember  1819  the  Brickdales  became  bankrupts,  to  execute  the 

deeds,  and 

At  that  time   they  were   and   still   are  considerably  plaintiff  having 

abandoned  the 

indd>ted  to  the  defendant,  for  business  done  by  him  contract,  de- 
as  tbdr  dttomey.     In  jfanuary  1828  the  plaintiff  de-  deeds  fronTde- 
manded  the  deeds  of  the  defendant,  who  refused  to  refus^tTde- 
deliver  them  up,  claiminir  to  have  a  lien  on  them  for  the  **/?^  ^^  "P» 

*^'  o  daiming  to 

balance  due  to  him  from  the  Brickdales.     The  plain-  i»ve«Scnfor 

*  bis  demand 

dffnever  tendered  the  remainder  of  the  purchase-money,  agunstJ9.    In 

trover  for  deeds 
and  stamped 
Bieoes  of  pardiment :  Held,  tba^  the  plaintiff  was  entitled  to  recover  the  deeds  at  all  events, 
UL  a  caBoelled,  if  not  in  an  unmcelled  state.    LUtledale  J.  dubitante. 

Vol.  III.  Q  but 
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but  offered  to  pay  the  defendant  any  danand  he  mi^t 
have  for  getting  the  deeds  executed.  The  jiuyi  under 
these  circumatances,  found  that  the  BricidaUs  sent  the 
deeds  to  Kinglaie^  aqd  did  not  intend  that  Oxenham 
should  get  bold  of  tbem^  and  that  he  detained  them 
for  bis  own  demand  agiupst  the  BrictdttUh  not  con- 
itectfid  with  this  tiansactioiit  aod  not  to  secure  itis  pay- 
iQfflit  of  the  puFcbase-numey,  and  xet^^ed  a  verdict  for 
iJtfi  plaintiff,  damages  !«• ;  whereupon  the  IjsArned  Jo^ 
g^ve  the  dcfondmit  leave  to  move  to  eijter  a  qonsuit*  if, 
thfl  Court  sbiould  b^  (^  opinioin  that  d^ndont  bad  a 
1^  on  the  d«eds.  /^  rule  having  been  obtained  apcord- 
ipg^y  in  Easter  Xem^ 


Btttfy  now  shewed  cause*  It  is  quite;  ^^^bx^  that  tb^ 
d«fetid«int  had  no  right  to  retain  t^a  dfod^  in  question 
QD  ncoQunt  of  the  debt  due  to  bioi  from  th?  Briefc-t 
dales.  He  deeds  never  belonged  to  them,  and  wer^ 
lOl^y  placed  in  the  delei^dant's  batfds,  that  he  might 
return  tbem  to  the  phuutifil  Now  his  own  lien  wa«  tb^ 
only  claim  which  he  made  when  the  deeds  were  do^ 
manded,  and,  therefore,  it  was  not  competent  for  hiia 
afterwards  to  set  up  a  right  to  retain  them  for  Messrs. 
^icidaU,  until  the  residue  of  the  purch^e-money  was 
pa^  Boardman  v.  Sill  (a).  Ogle  v.  Aikiiison.  Ifi)  Be- 
9dw  t^e  Brickdgles  hod  not  any  lieu.  The  deeds  were 
prepared  at  the  eiqiepce  of  the  plaintiff,  the  stamps  w\ 
parchment  were  bis,  aqd  therefore,  at  all  events,  wbeq 
the  contract  was  rescinded,  he  was  entitled  to  have  theiq 
bifck  in  the  some  state  in  which  they  were  before  iSoft 
execqtion  by  tbe  Brickdales  took  place. 


(a)  I  CamjA.  110,  n.,  u)d  (ce  Whilt  t.  Gainer,  3  Bing.  23. 
(t)  S  TauM.  TSQ,     1  iron*.  SSS.  S.  C. 
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(nsdi  whom  were  SgarkU  «d  Jermy)  contnL  \M^. 
The-pbintiff  caimoit  leoonrer  in  diis  actioii,  for  either  the  „ 
dflftnHnnt  k  entitled  to  retain  these  deeds  on  account  of  .  asamtt 
\m  lioH  or  die  plaintiff  must  fiul  for  want  of  a  sufficient 
tide  to  iht  deeds  in  himself.  The  defendant  having  a^ 
liea  at  against  the  Brkkdales  has  the  same  lien  agakist 
al  liMSQ  who  elaim  under  them.  New  the  only  title 
whiob  the  plaintiff  4mn  have  to  these  instramenlB  m 
die  ciiaiacter  of  deeds  is  derived  from  the  Brkkdales. 
iHai^SjfAii  The  dedaradon  has  also  a  ekim  of  stunped 
pmehliBnls.}  As  soon  aa  they  were  executed  the 
■atste  of  tlte  fnstmmenls  was  changed.  The  ace- 
endon  was  widi  the  assent  of  the  jdainlifl^  and  theh  he 
conM  not  make  out  any  tide  to  the  deeds,  without  pay- 
fafg  or  tjmderk^  the  remainder  of  the  purchase-money. 
The  ttiie'ci  Bam^iimm  v.  Sitt  is  the  only  one  which  can 
hadtadi  as  preventibg  the  defaidant  from  now  setting* 
^p  this  defitntet  and  it  seems  extraordinary  that  the 
phJniiff  ahodd  have  a  verdict  in  his  favour,  withbM 
Aowing  any  title  to  the  deed$,  merely  because  the  defend*- 
ant  rlaiwifrt  a  lien  to  which  his  right  may  be  doidl^tful. 

B(A.wunr  J.  I  am  of  opinion  that  this  action  is  main- 
ttijpp^^j  and  that  the  verdict  was  properly  found  for  the 
plainti£  It  appears,  by  the  finding  of  the  jury,  that 
Chrniam  at  first  insisted  upon  a  right  of  his  own :  that 
ha  filled  to  establish.  The  deeds  were  prepared  on  be- 
half of  ike  i^atntii^  and  at«his  expence ;  he  paid  for  the' 
id  parchment;  and,  therefore,  before  the  exe- 
by  the  Brickdaks^  the  property  was  in  him  to  all 
intents  and  purposes.  They  were  to  be  executed  with- 
a  view  to  being  returned  to  him,  and  not  that  they 
might  become  the  property  of  the  Brkkdales.    That 

Q  2  being 
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lB$^m       bebg  80^  the  defiBndftnt  never  had  a  oolour  for  With- 
„  holdiiur  them,  on  the  ground  that  the  Brickddles  were 

indebted  to  him.  He  could  have  no  greater  ri^t 
than  the  Brickdakst  &&<!  upon  payment  of  the  purchase* 
money  to  them,  they  could  not  have  retained  the  deeds. 
But  now  the  defence  set  up  b  not  a  title  in  the  defend- 
ant, but  the  want  of  a  sufficient  title  in  the  plaintiff; 
and  it  is  argued,  tiiat  the  deeds  having  been  executed^ 
the  plaintiff  cannot  demand  the  possession  of  them ;  that 
is  setting  up  the  jus  tertii,  the  right  of  the  Brickdales 
against  die  right  of  the  plaintiff.  If  the  question  w^re 
to  be  considered  with  reference  to  these  documents  in 
the  character  of  deeds,  there  might  be  considerable 
wdght  in  the  alignments,  pB^ciilaxlji£it  hadbeensheam 
thai  Messrs.  Brickdale  had  opposed  the  delivering  iqf  qf 
the  deeds*  But  these  deeds  were  prepared  at  the  ex- 
pence  of  the  plaintiff;  when  sent  to  be  executed  they 
were  his  property,  and  there  cannot  be  any  doubt  that 
he  might  have  claimed  to  have  them  back,  if  they  had 
never  been  executed.  They  were  parted  with  by  the 
plaintiff  that  they  might  be  rendered  an  effectual  con- 
veyance to  him  from  several  persons,  and  that  he  should 
have  back  that  conveyance  on  payment  of  the  purchase- 
money.  Under  these  circumstances,  it  was  the  ..duty  of 
Messrs.  Brickdale^  die  vendors,  to  procure  the  estecution 
by  all  necessary  parties.  They  had  no  right  to  execate 
the  deeds  unless  the  others  consented ;  and  if  they 
could  not  procure  that  consent,  the  execution  by  them 
was  wrongful.  Now  as  to  the  effect  of  the  execution, 
Messrs.  Brickdale  and  the  defendant  stand  on  the  same, 
footing.  It  does  not,  therefore,  give  the  latter  any  right 
to  withhold  from  the  plaintiff  his  parchment  and  stamps. 
It  is  possible  that  the  plaintiff  may  get  back  the  money 

paid 
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pBOfiSbir  the  stemps,  if  be  MUisfies  tbe  commilsiobMt  thilt  ItS*. 

liie'ooDtnct  has  been  leacinded.    I  do  not  say  that  the  "— - 

-    .  EtDAlLB 

pUatiff  caa  insist  opoii  having  the  deeds  uncancelled;  tigaima 
but  eidiar  caneelled  or  nncancelled  he  has  a  right  to  the 
posioMMa.oi  mem* 


^  . 


ISoiMBYik  J.  I  am  of  opini<m  that  the  verdict  was 
rig^y  found  in  this  case.  The  declaration  daimed  not 
cnly  deeds  b«t  cortttn  pieces  of*  stamped  parchment) 
and  I  think  that  the  plaintiff  was  e&titledy  at  all  events. 
Id  hove  the  instruments  restored  to  him  in  a  cancdied 
states  if  he  was  not  entitled  to  have  them  iuiC8nceUe& 
That  being  so^  the  defendant's  unqualified  re(iisal%ta 
restore  diem  was  a  wrongful  conversion  by  him»  Tie 
mstmments  were  the  plaintiff's  originally,  and  never 
ceased  to  be  sa  Tlis  spears  to  have  been  a  trans* 
action  betVreena  vendor  and  an  intended  vendee.  Now 
the  person  selling  is  bound  to  procure  the  execution  of 
Ae  coMveyanc6  by  dl  necessary  parties,  and  if  any  of 
them  refuse  to  executie,  the  contract  may  be  considered 
as  rcsdoded.  Such  wA  the  case  in  this  instance,  the 
caeentibn  by  the  Briekdales  cannot,  therefore,  put  the 
l^untiff  in  a  worse  situation  than  he  was  in  before*  The 
instruments  then  remained  the  pn^rty  of  the  plaintiff. 
I^  indeed,  they  had  been  executed  by  all  the  necessary 
parlies,  he  could  not  have  claimed  them  without  tender- 
ing the  -residue  of  the  purcbase*money ;  but  that  was 
not  done,  and  on  thecontrary  the  bargain  was  abandoned. 
OsDoUHon  might  perhaps  have  a  right  to  stand  in  the  same 
sitnadon  as  the  Briekdales^  he  might  have  cancdied 
the  deeds,  but  either  cancelled  or  uncancelled  he  was 
boand  to  give  them  up.  But  it  does  not  appear  that, 
when  the  deeds  were  demandedy  the  defendaiA  relied  on 

Q  3  the 


in 


EiDAtur 
agamtt 


CASES  IK  TRINITY  TERM 

die  Biickiiie^  rights  be  atMoluteljr  ntftiMd  to  ddtvtr 
Aem  up,  daiming  a  right  to  withhold  tbtm  altogcUb^^ 
It  may  be  siud,  that  cancelling  tlM  deeds  wiH  fidt  im)teM 
the  BtiikiuiBSi  because  the  estate  tested  by  the  ^e« 
cution  and  delivery  of  the  deeds.  But  faete,  frott  the 
nature  of  the  transaction,  it  would  be  a  question  for 
Che  jury,  whe^er  it  was  not  kiteMided  that  tile  deeds 
should  Iterate  as  an  escrow  only.  Whether  that  were 
M  or  not,  the  Bridcdidet  wduld  at  aH  evwts  have  been 
bound  to  give  them  up  on  the  execution  of  a  reoon- 
veyance  to  them  at  their  own.  expence,  they  could  not 
retain  them  altogether.  Neidier  then  could  Owenkam 
do  so,  the  rule  for  setting  aside  the  verdict  must  there- 
fore be  di^harged. 


LiTTLEDALE  J.  I  am  uot  prepared  to  give  ady  de»» 
eided  opinion  on  this  case.  It  is  clear  that  the  defeW* 
ant  has  not  any  right  to  the  deeds  in  question^  nor 
have  the  Brkkdales  any  right ;  but  I  fed  a  difBeulty  in 
saying  that  the  plaintiff  has  a  right  to  them  oi  dmtf. 
Thet«  is  another  question,  whether  he  may  not  nudntatia 
his  action  for  them  as  mere  pieces  of  liumped  pftrd)"- 
ment  It  seems  to  me^  that  when  the  plaintiff  delivered 
them  to  Kinglake  t6  ptocure  the  execution  df  them^  he 
then  lost  that  legal  property  which  would  have  enabled 
him  to  maintain  trover.  Tlie  coillS'act,  as  it  seeMrto 
me,  still  subsisted  when  the  action  was  brought^  and 
might  perhaps  have  been  enforced  in  equity.  Thei^e  Was 
not  any  evidence  that  the  Briclcddles  consented  to  aban- 
don it.  The  deeds  were  partially  executed,  and  it  ap- 
pears to  me,  that  until  all  parties  consented  to  rescind 
the  contract,  they  would  not  revert  to  the  state  of  mere 
pieces  of  parchment,  and  again  become  the  property  of 

the 


k^MiAfiMiw.k^- 


OXUIMAM. 


IN  T^  Ihrm  TtAB  OP  GEORGE  IV.  851 

tbeplaiotiffin  that  character.  In  Harrison  v.  Parker  (a%  1884. 
where  a  person  bad  built  a  brickre  and  dedicated  it  to  _  ■ 
the  publicy  it  was  held  that  the  materials  remained  his  ^agamii 
property;  and  that  when  they  were  severed-  and  taken 
away  by  a  wrong-doer,  he  might  maintain  trespass  for 
the  ai^xMrtMioti.  But  diis  case  is  different;  for  hei^  if 
tbb  [ditidfiff  had  fXMteession  of  the  deeds,  he  th^t  per- 
haps be  tdteUed  to  bring  an  ^ectment;  it  does  not  ap- 
pear what  interest  in  the  premises  those  parties  had 
who  refiised  to  execute  the  conyeyance.  There  b 
aooriier  difficulty,  the  plaintiff  never  claimed  these  in- 
•tnuflients  as  niere  pieces  of  parchment,  neither  had  the 
drfendint  any  right  to  cancel  the  deeds;  he  had  tt6 
aridiorily  Omaa,  the  BrickdaUi  for  that  purpose,  and  on 
that  ground  also  I  doubt  whether  the  plaintiff  was  en- 
titled to  Ihfe  iMsession  of  the  instruments.  If  th^ 
BtkkdiO^  W0HI  ^till  sdivent,  ah  ktdoa  wouM  lie  agufist 
them  fbr  not  toinpteting  the  purdhl^  and  in  thiattase  thfe 
phuitiff  ni%ht  Msovet  the  value  of  the  parchment  atid 
statnptP.  At  p^resent  it  seems  to  me  a  matter  to  be  settled 
lather  by  a  ddmt  of  eqiii^  than  by  us.  If  the  deeds  were 
deSve^  as  an  escrow,  th^  biigfat  to  remain  in  thfe 
defendants  hands  until  the  payment  of  the  whole  of 
the  |iordiase->lnoney.  Upon  the  whole,  therefore,  I 
aiitarUiin  conliideraUe  doubts  whether  the  plaintiff  hak 
flDttde  otft  a  title  to  these  instruments,  either  as  deeds  or 
mere' (Pieces  of  parchment;  but^  upon  the  opinions  df 
my  learned  Brothers,  the  rule  must  be  discharged. 

Rule  discharged. 

(a)  6  Eatt,  \S4. 
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.  .    :  Blqxsomb  against  Wii^uams. 

t  ''^B^^  ASSUMPSIT  for  bileach  rf  the  warranty  of  a  horsey 
a  horse-dealer,  with  the  Qioney  coiints.    Plea,  non-assumpsit    At 

made  a  verbal 

bargain  with  the. trial  before  Park  J.  at  the  last  Spring  assizes  for  the 
day  for  die  pur-  county  of  Bcrks^  1 8213,  it  appeared  that  the  defendant  was 
horse,  liie  the  proprietor  of  a  stage-coach,  and  a  horse-dealer.  The 
vraTaboraioL)  phuotiff's  SOU  was  travelling  on  a  Sunday  in  defendant's 
fi^  ^^  ?°^'  coach,  and  while  the  horses  were  changing  made  a  verbal 
warranted  the    bargain  with  the  defendant  for  the  horse  in  question  fiur 

horse  to  be  °  ^ 

sound.    It  was  the  price  of  thirty-nine  guineas ;  the  latter  warranted  the 

notdelrrered,  *  ,  ,  ,  , 

however,  nntii,  horse  to  be  sound,  and  not  more  than  seven  years  old* 

Tuesday,  when  The  faprse  was  delivered  to  the  plaintiff  on  the  fidlowing 

paidT^^ddT"  Tuesdajfi  and  the  price  was  then  paid ;  there  was  no  evi* 

^Mycom!!*  dence  to  shew  that  the  plaintiff's  son  knew  at  the  time 

^mu  Sbe  d^.  ^^^^  ^^  made  the  bargain  that  the  defendant  exercised 

very  of  the  ^^  trade  of  a  horse-dealer.    The  horse  was  unsound  and 

horse,  and  con- 

sequendy  diat    seventeen  years  old.     It  was  objected  on  the  part  of  die 

the  contract 

was  not  void  defendant  tl)at  the  plaintiff  could  not  recover,  on  the 
sut.  29  Car,  s.  ground  that  the  bargain,  having  been  made  on  a  Sunday^ 
assuming  it  to  ^^  ^^^^  within  the  29  Car.  2.  c.7.  5.2.;  the  learned  judge 
slnron^y'lii  an  overruled  the  objection,   and  the  plaintiff  obtained  a 

verdict  for  the  price  of  the  horse.     A  rule  nisi  having 
^"^■"^nty,  diat    bgen  obtmned  in  the  following  term  for  a  new  trial, 

the  purchaser  *^ 

havinff  no 
knowledge  of 

the  fact  that  the  W.  E.  Tounton  and  Tal/burd  now  shewed  cause,  and 
erasing  his  Contended,  first,  that  there  was  not  any  complete  contract 
on  thclundiyf  ^n  the  Sundcu/j  the  verbal  bargain  being  void  by  the  sta- 
guiuTofMiy     ^^^  ^^  frauds.  The  contract,  therefore,  only  became  com- 

breach  of  the 

law^  and  therefore  was  entiUed  10  rcco?«r  back  the  price  of  die  horse. 

plete 


action  for 
breach  of  the 


JervU  and  Q.  JEL  Cross  contriL  Hie  ccmtiact  when 
ccmpifitirf  xefers  back  to  the  day  when  the  bargain  was 
made^  and  if  that  be  so,  then  it  is  dearly  Yoid  within 
the  wotds  of  the  29  Car.  2*  c.  7f  because  the  defisnd- 
an^  when  he  made  the  oontroet,  wfM  exei^cising  his  oidi- 
naiy  cafliog.  The  poliqr  of  the  statute  was  to  preveaa 
any  penen  frcm  exercising  his  usual  bosinen  on  this 
Simdt^.  Theotgectof  the  statute  therefore  wiU  be  beat 
answered  by  not  allowing  the  plaintiff  to  recover  badk 
Ids  monqr*  which  has  been  paid  in  pursuance  of  a  con- 
tract madein  breach  of  the  law. 

BatistX'  The  statute  2BCar.2.  cj.  sA.  enacts, 
that  no  tradesman,  artificer,  workman,  colourer,  or 
other  peraon  whatsoerer,  shall  do  or  exercise  any 
worldly  labour,  busmess,  or  work  of  their  ordinary  call- 
'mgi  upon  the  Lord's  day,  and  that  every  person,  bang 
of  die  age  of  fourteen  years  or  upwards,  qffimding  in  the 
premises,  shall,  for  every  such  offence  forfeit  five  shil- 
lingSk  In  Drwy  r.Defimiaine  it  was  held  that  the  ven- 
dor of  a  horse  who  made  a  contract  of  sale  on  a  Sundigf, 
but  not  in  the  exercise  of  his  ordinary  calling,  might 
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plate  on  the  Ifaeadi^  when  the  horse  was  ddivered  to  and  m4w 
accepted  by  the  defendant  Assuming  it,  however,  to  have 
been  void,  it  only  became  so  in  consequence  of  the  de- 
fendaiifs  having  exerdiiled  his  ordinary  calling  of  a  horse- 
dealer  on  the  Simdm/f  Drwy  v.  D^fimiame.  {a)  The 
feet  of  that  being  his  ordinary  calling  was  not  known  to 
die  plaintiff;  he  therefore  did  not  concur  in  any  breach 
of  the  law,  and  is  entitled  to  recover  back  his  money 
whidi  has  been  paid  upon  a  vdd  contract. 


(a)  I  roimr.  ISI. 

reeover 
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ISSi*  recover  die  pAoe.  I  enUrdy  istaciir  in  that  decidijily 
bat  I  eoJbextsan  ^oote  doobto  Whether  the  statate  afipliet 
at  all  to  a  baigBiii  of  tbis  deacripdon.  I  ibdine  to 
think  tkak  k  i^jbfdies  to  maauiJ  k3Hi«r  and  other  work 
nsibly  Uborioosy  and  tbe  keqiing  of  open  shopB.  Bot 
I  do  not  ttiean  to  pronoiUMe  any  dexitkfk  ^apbtk  that 
point;  ipy  jnc^ent  in  dna  t»ae  pnSoeikk  tipon  'tW6 
grounds;  fiiBt,  that  there  Was  no  compkle  eoialract  oh 

^  the  Sunday^  and  seoondly,  aasmrnng  dutt  there  was^  thbt 
it  is  not  competent  to  the  defendant^  who  alone  has 
been  goil^ofabneadi  of  the  law^  to  setup  his  6wn 
contravention  of  the  htw  as  afd  inawer  to  this  acdon  at 

^  the  suit  of  an  hniooebt  peni6n^  As  lo  the  firist  fK>ini 
die  statute  of  frauds  caiiactsy  ^  that  no  contract  for  the 
side  of  goodsi  &c.  sbaU  h^  g(Md^  eKtept  the  bayer  shdl 
aaecpt  part  of  die  good*  sio  ftild,  and  actuidfy  ftbdte 
.^  mmkt,  or  give  isottiediing  lA  edniest  to  bind  die  \M^ 
gaal^  <ir  ttiat  a^tte  AOM  to  itteiiKMndum  in  writing  cf 

^  tbe  bargam  be  hiifdeb^'  Nbw  in  diis  case  there  was  no 
note  in  writing  of  tbe  bargate^  and  on  tbe  iSbkfoy  all 
rested  in  parol,  and  nothing  was  done  to  bind  the  baiv 

^  gain.  The  contract,  therefore,  was  not  valid  until  the 
horse  was  deliver^  to  a^  akkxpted  by  the  defendant. 
The  terms  on  which  the  sale  was  afterwards  to  lake 

)  place  were  x>nly  specified  on  the  Sundeyj  and  Ihdie 
terms  were  mcorpomted  in  the  sale  fiMuie  on  the  ^te« 
qneivt  day.  Assmnulg,  however,  that  the  contriadt  was 
perfect  en  the  Sunday^  the  defendant  was  the  pe^Tson 
oHfending  withiA  the  Kdeitoing  of  the  statute  by  exercis- 
ing  bis  oidinarf  caHitig  on  the  Stinday,  He  nll|^t 
be  thereby  derived  of  any  i%ht  to  sue  upon  a  con- 
tract so  ill^^ally  mad^  and  upon  the  same  principle 
any  other  person  knowingly  aiding  him  in  die  breach  of 
the  law,  by  becoming  a  party  to  such  a  contracts  with 

the 
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di^ioioirtodge  that  it  iiM  Oh^pil>  oouM  tm  Me  upcm  H»\  tSn. 
B«t  lA  this  ttM  die  fkd  thflt  ^  diefeiMbiilt  was  ii  dealer 
it  hdfMi  iMtti  DM  knowB  to  Ihe  plaint  or  his  Mrn^  he 
AcMftrelw  not  fctowiiigly  eoneurred  in  aiding  the  de» 
ftodatt  to  oftfid  die  hMir,  imd  that  bein^  so,  it  is  Mt- 
eomfMMit  t6  die  ^hAiidiM  to  set  up  his  otm  bMta^  ^ 
te  tsfw  as  til  answer  to  diis  aetsoB.  If  die  <)(mtMet  he 
voidasfidlingwitbhi  die  statute^  then  the  phundfl^  who  is 
fwt  a  pardpteps  criminisi  may  recover  back  his  moneys  bcs- 
eaesa  it  was  paid  on  a  consideration  which  has  fiMled* 
For  these  reasons  I  diinlc  this  rale  mnst  be  disdiarged. 

HoubOTD  and  Littlsdale  Js.  concurred. 

Rule  discharged. 


Ldrd  Bagot  against  Willums. 

'A  S8UMPS9T  &ff  mottey  had  and  i^eoehred.    Plea»  Atraiii|»it  for 
fint,  noift-assuinpsit ;  secondly,  that  on  the  7th  dqr  of  ^^^2^  Pic., 
S^iembgr  183^  at  the  court  of  our  lord  the  king,  in  and  ll^^^^^for 
toe  the  lordship  or  dommion  <^  2)yJliyn  Chyd^  widiin  ^l^\^^ 
dK  town  c£  Ruthin^  then  held  at  Buthin  aforesaid,  hi  die  j^!^'?''^^ 

^  in  Wak$  for  the 


hwdship'  and  county  aforesaid,  and  within  the  juris*  mM  omiet  of 

«  •  k         «  i_  !•  ■  ft         •etion*    Bcpli- 

dicdoB  of  said  last  mentioned  court,  before  A»  B.  then  caUon,  thm  the 

g^  CMiMt  of  actioii 

ehicf  Steward  of  said  last  mendoned  court,  plaintiff  Idfied  wer«iioctii« 
his  eartaiil  phdnt  against  defendant  in  a  certain  plea  of  ^S^  Umnob. 
drift  of  4000L,  upon  and  for  die  very  same  identieid  ^^^tSbax 

the  dflfimdant 
WvBtitlfcd  on  account  of  tbe  pUdndfi,  and  as  his  slewardy  difierent  rams  of  moiMf  9X 
MbHltiaMs,nsdtbatontlMinYMa|^itioBof  the  aaaonnts,  tho  phnMiff  found  that  there 
was  dbe  to  him  a  much  larger  sum  than  that  for  which  he  had  dedared  in  the  inforior 
eiart*  bnt  tlM*  he  had  procMdcd  for  the  smaller  son,  under  the  Mief  that  the  defendant 
had  no  availahle  propotj  beyoiid  that  amount,  defendant  in  that  action  suffered  judgment 
btMWl,flldidalBtflrfisilSed  for 54001.:  Held,  thai  aU  the  anns  iMiich' the  pUintlff 
knew  tbe  defendant  had  recoired  at  the  time  when  he  oommcoced  the  action  in  the  inferior 
ctflfct^  welw  le  be  eopwdared  ai  ciiueB  of  actiMi)  in  respect  df  i^hlch  ho  had  dedaicd  and 

causes 


LoidBAfioi 
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t9S4h  CMsesof  aedon  if  those  whei'ec^pUuntiffhtttkabovie  ill 
hb  declaration  complained  against  defendant;  and  smch 
propeedings  were  thereupon  had,  that  afterf(rardS|  to  wit» 
on  the  5th  day  of  October  1823,  Sec.  plaintiff  by  the 
eoDsideraticm  and  judgment  of  the  court,  according 
to  the  custom  of  di^  same  courts  recovered  against  de- 
ftodant  his  sud  debt,  and  62. 185.  for  his  damages,  which 
he  had  sustained  as  wdl  on  occasion  of  the  detaining 
his  sdd  debt  as  for  his  costs  and  charges  by  him  about 
bb  suit  in  that  behalf  expended,  whereof  defendant  was 
convicted  as  by  the  record,  8cc. 

Replicadon,  that  the  causes  of  acdon  in  the  dedar-- 
ation  in  this  action  mentioned,  were  not  the  same-  iden- 
tiiSal  causes  of  action  as  those  in  the  second  plea  men-^ 
tidned,  and  for  atad  in  respect  wherec^  the  said  supposed 
judgment  in  the  second  plea  mentioned  was  recovered.. 
At  the  trial  before  Garrcm  B.,  at  the  last  Spring  assises, 
for  the  county  of  Sofop,  the  following  facts  were  proved. 
The  defendant  had  been  the  steward  of  the  plaintiff,  and 
in  that  character j  between  Naoember  1821  and  April 
1822,  had  received  various  sums  of  money  itfiaing  from 
the  sale  of  the  plaintiff's  timber,  exceeding  considerably 
3400/*  In  June  1822  he  received  two  other  sums  on 
the  plaintiff's  account  In  September  1822  he  ceased 
to  be  the  plaintiff's  steward.  The  steward  who  sue* 
ceeded  the  defendant  was  called  as  a  witness,  and  he 
stated,  that  in  August  1822,  he  investigated  die  defend- 
ant's accounts,  and  found  that  there  was  due  from  him 
to  the  plaintiff  a  sum  of  7000/. ;  that  in  that  estimate  he 
took  into  consideration  all  the  sums  claimed  in  the 
present  action,  except  a  sum  of  46/.  which  the  defend- 
ant had  received  on  aceount  of  rent  at  Christmas  1821. 
The  &ct  of  the  defendant's  having  recdved  that  sum,  had 
only  come  to  his  (the  witness's)  knowledge  since  die  judg- 
ment 
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mcDt  was  obtained  in  the  court  at  Ruthen.    After  he,  thei       18S4w 
witness  had  investigated  the  aocount^i  he  directed  the    rJT]^^ 
acdoatobebroaghtin  the  infisrior  court  finriOOOtii  and       ofdiMC 

WuXlAlMb 

judgment  having  passed  by  de&ult)  he  verified  for  34002. 
only,  because  the  defioidant  (as  he  then  thou^t)  had  not 
any  pitiperty  in  value  exceeding  that  sum.  Upon  these 
ftds  the  leanied  Judge  was  of  opinbn,  that  whatever  con- 
adtnted  a  subsisting  debt  at  the  time  when  the  proceeding 
in  the  inferior  court  was  instituted,  and  was  known  to  be  so 
by  the  agent  who  managed  the  whole  tiansaction,  was  to 
be  considered  as  included  in  and  constituting  one  entire 
cause  of  action;  and  he  therefore  directed  the  jury  to 
find  a  verdict  for  the  plaintiff  for  46/L,  but  resarved 
liberty  to  the  plaintiff  to  increase  the  verdict  as  the 
court  dioold  afterwardsf  direct  '  A  rule  nisi  having  been 
obtained  for  that  purpose, 

' .  jRallefOfiihewed  cause.  The  causes  of  action  in  respect 
of  wfaidi  the  plaintiff  now  sedcs  to  recover,  are  the  same 
as  dioae  for  which  he  has  already  obtained  judgment  in 
the  inferior  court.  It  is  clear  that  all  the  sums  now 
daimad  might  have  been  recovered  in  the  former  action, 
and  it  is  not  competent  to  a  party  to  8[^it  his  demand 
into  parts^  and  bring  sqmrate  actions  for  eveiy  distinct 
item  in  an  account.  Here  the  pliuntiff's  agent  knew  at 
the  time  when  he  instituted  the  first  suit  that  all  the 
smkis  now  claimed  (except  the  sum  of  462.)  were  due  to 
die  plainti£  If  the  defendant  had  pleaded,  and  issue 
had  been  taken  on  the  plea,  evidence  might  have  been 
ipven  in  reqpect  of  all  the  sums  which  the  plaintiff  knew 
to  be  due ;  and  if  such  evidence  had  been  given,  and 
the  plaintiff  had  consented  to  take  a  verdict  for  a  less 
sum  than  that  actually  proved  to  be  due,  he  would  have 

been 
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1$S4m  bwi  bound  by  the  Ter^loW  wd  could  not  fd&^:«mrd$k 
jj^Baoo^  ^^^  recovered  any  of  the^  wixms  so  pflpved.  Here  judg-i 
yj^l^^  >)^t  f^ssKid  by  defiuilt  It  wa9  compeieot  to  the  fiaivk-^ 
tiff  tomtit  up  jvyitBBo^t  fat  the  whole  9Uiu»  (which  he 
kn^w  to  be  duei)  imt  be  tboi^t  pn^ier  la  tal^  k  for  & 
1^  9iuQ<:  be  ^  1^  ipttcb  boiwd  by  tb«U^  jud^m^t  as  he 
Wjould  b^iGe  been  if  upon  the  trial  of  aa.iMi«»  a  verdiot 
witb  bia  Qpusentt  bad  beeu  tidied  fi»r  a  1m  fum  tba« 
tba(  wc^/oflOy  due. 


TMmt0h  CSdnpA^  And  M^  V.  Vtickmi^i  eoutri 
pbdntiff  is  not  pracluded  from  reooverii^  in  this  actie% 
because  the  aom  bow  dtaimed  m%ht  have  be0ii  feco^eiPed 
iQ  the  suit  iu  the  inferioir  couri*  It  is  a  quastiott  of  fiid: 
wbethec  the^  $anie  caoaes  of  aotlpu  have  be^  cootadeied 
and  litigated  in  the  former  suit.  In  &de2ofi r»  7ltfqp(a^tilie 
plaintiff  declared  on  a  promissory  note^  and  for  goods 
9Qld|  but  repovared  on  the  count  £br  the  promissory 
nptQ  on]ys  (bere  being  then  a  debt  due  to  him  for  goods 

^d.  He  aftqrward$  brought  another  ac^on  tp  recover 
thi^  debjt;  the  otgection  wa%  that  he  could  npc  recover, 
becau;$e  he  might  have  recovered  it  in  the  form^  action; 
but  it  wa^  held  that  the  former  judgment  was  no  bar, 
aod  that  it  waa  a  question  of  fact  whether  the  causes  of 
action  were  the  sam^  and  that  it  lay  upon  the  plaintiff  to 
prove  the  native.  In  Hkchin  v.  Campbell,  {b)  Grose  J. 
liud  it  dO¥m>  that  the  proper  inquiry  was>  whether  tjhe 
same  causes  of  action  had  been  litigated  and  considered 
in  the  former  suit  An  award  made  upon  a  reference 
erf*  all  niatt^[i9  in  diS^ence  between  the  parties  does  not 
proclude  cm^  of  them  boax  suing  upon  a  cause  of  action 

(a)  6  T.  JR.  607.  (b)  2  BL  827. 

subsisting 
16 


IK  Tifi  FpffH  YiAR  or  OEOROE  IV.  UO 

^bWjtH^  at  ^  tine  of  thie  refereuo^  if  saqh  umtr       18S4. 
ter  w^fm  not,  ]ai4  ¥9fore  the  arfaitratory  S^woi  t«  Fofv      "*"~ 

Lord  BAjOiff  • 

«iBn(a]^  Now  ia^i#  cu^  t;he  plamtiff  had  seyqal  dig-  agavm 
tiiif^  aHip^;Q£actifm  a§aii^t  tl^  defendant  in  resp^  of  ''"^"^ 
sqmi)  wm^  ^BooMy  ^Pqp^yed  t^y  the  latter  at  differoit^ 
^^Ifm 9^,^im^  ^V^  V^r^^^  JJlach  «ifn  80  veceiTed 
^(•lOed  «:  dlipipu^t  qtuise  of  aptioo,  ap4  the  statiite  of 
^H^^^W¥TO  ^m^  bc»w  tc^nm^  from  the  tim^  when  the 
«W4  WPm»^  ^^^  veoeived.  Then  the  qiiestipii  is,^ 
i|p9iit  IjIm;  «!44e9H^  lKt|«ther  Ui§  pUin^ff  did  que  fpr  mid 

^^mnniV  Jm%^  fMinit  w>w  «Uamed|^ 

^9(C|||K  tdat  ()(  ifi^i  W  it  appean  that  the  plaintiiiC 
vafiof  GMd  iodflnont  fiir  SiQQL  ooIt*  altbouirii  hia  Ag»n^ 
kTMatawi^l^fg^  si;oitQb«4v^  Apy  pqm^nt  not 
TfiHndftd  a,  that  aim  did  not  then  fium  a  cause  of 

COUKIBd* 

49^Ki7i}C*J[t  laffofQpiiHflnthrtt^ii^ruleBRWtb^ 
4jflpl«|rge44  Th^  i^su^  raiM  Iv  the  plepdipg^  is^  whe^ 
^tbe  qw^aa  of  actfon  m^t^qn^  i]>;the  dedfumtipn 
are  ibfi  aamei  identical  causes  qf  aqtipn  a^  tl^i?^  n^entione^ 
i^  ttie  wxmd  pl^  ai^  in  rc)|9ip^  vher^f  t^fl  judgmept 
wa«  rfi^fetie^  |jt  appear  from  tlm  a^thqritjas  cite^ 
that  where  the  declaration  in  the  second  aqtjJQp.  If^  ^[Uf^ 
in  soch  a  manner  that  the  causes  of  action  may  be  the 
mm  H  tjMHa  in.,  t^c^  ^t  vqi%  that,  it  is  ii^ciwbwt  on 
%  IW&.briWPg  t)]|^  Sf^nfl^OipDf  to  ^ew  tlwt  t)l^ 
9J(^^Qi  the  #aiq^  It  dq^  not  d^ctly  app^^r  4^  tl^s 
caii^  ^^  was  tlie  foi;ia  qf  t))e  ^^tioiii  Ui  thi^  infrrior 
court,  lt.mff  be  t^W  tq  hi^ye  bi^  ac4;;iQ^t  solfeirf^ 

(a)  4  7.  £•  1^. 

and 
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1884*  and  in  that  case  it  may  have  included  the  same  causes 
of  action  which  are  the  subject  of  this  action,  for  money 
had  and  received.  It  appears  that  the  parties  did  not 
go  before  a  juty  upon  a  writ  of  enquiry ;  but  that  judg- 
ment having  passed  by  de&ult,  the  agent  of  the  plaintifl^ 
by  his  affidavit  of  verification,  proved  the  debt  and  fixed 
the  amount;  he  thereby  put  himself  in  the  place  of  a 
jury*  Whatever  &cts  were  known  to  him,  therefore, 
may  be  considered  in  the  same  light  as  if  they  had  been 
laid  in  evidence  before  a  jury,  ,and  they  had  drawn  a 
conclusion  from  them ;  and  if  a  jury,  after  having  in 
evidence  before  them  all  the  &cts  which  were  known  to 
die  plahidflrs  agent,  had  found  that  S4002.  was  the  tarn 
dntf  it  is  quite  dear  that  the  plaintiff  could  not  main* 
tain  a  second  action  in  respect  of  any  of  the  sums  of 
money  which  had  been  brought  under  the  consideration 
of  the  jury.  In  this  case  the  agent  of  the  plaintiff 
proved  that  he  was  aware  at  the  time  wh^n  the  action 
was  commenced  in  the  inferior  court,  that  all  the  sums 
now  claimed  in  the  present  action  were  due  to  the 
plaintiff  except  the  sum  of  46/.;  and  that  being  so,  I  am 
of  opinion  that  all  the  other  items  must  be  considered 
as  constituting  the  causes  of  action,  in  respect  of  which 
judgment  was  recovered.  The  rule  for  a  new  trial  must 
be  discharged. 

Batlet  J.  The  case  of  Seddon  v.  TtUop  is  distin* 
guishable  fix>m  the  present:  the  ground  of  the  decision 
in  that  case  was,  that  no  evidence  had  been  given  in 
the  first  action,  on  the  count  for  goods  sold  and  deli- 
vered, but  that  the  plaintiff  recovered  a  verdict  merely 
on  the  count  for  the  promissory  note ;  and  it  was  held 
that  the  judgment  in  that  action  was  no  bar  to  his  re- 

H  covering 
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corering  in  a  subsequent  action  for  goods  sold.     In  this       1824. 
case  Lord  Bagoif  at  the  time  when  the  first  action  was    _ _,  ^ 
commenced,  had  a  demand  on  the  defendant,  not  for        agamtt 

Williams. 

one  npetiSc  sum  of  money,  but  for  different  sums  of 
mooey  recdved  by  the  defendant  on  his  account,  from 
di£ferent  persons  and  at  difierent  times.  .  His  agent  knew 
that  he  had  claims  in  respect  of  all  the  sums  now  claimed ; 
eKoept  4i6Lf  and  having  that  knowledge  he  formed  an 
opimoo  that  S400Z.  was  the  whole  sum  which  Ix>rd 
BagoiofOf^t  to  claim;  and  if  he  acted  upon  that  opinion 
it  is*  mach  the  same  thing  as  if  a  pliuntiff  in  a  cause  at 
nisi  prius  having  a  demand  of  60t,  consisting  of  three 
sums  of  2QLf  which  became  due  to  him  at  different 
times^  consented  to  take  a  verdict  for  40A  If  the  jury  in 
such  a  CBBtf  at  the  suggestion  of  the  plaintifl^  reduced 
the  verdict  to  40L  he  would  be  bonnd  by  it,  and  could 
not  afterward  bring  a  second  action  for  the  other  20L 
It  seems  to  me  that  he  is  equally  bound  by  his  own  act 
in  this  case^  as  he  would  have  been  by  the  verdict  of  a. 
jury  in  the  other,  and  that  having  chosen  to  abandon 
his  daim  ooce^  he  has  done  it  for  ever. 

HoLBOTD  J.  concurred. 

Rule  discharged. 
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1824. 


Holmes  against  Love  and  Tucker. 


A  tenant  con- 
veyed his  in- 
terest in  lease - 
liold  premises 
to  trustees  for 
the  benefit  of 
his  creditors, 
by  deed  con- 
taining a  pro- 
viso, that  if  all 
and  every  of 
the  creditors 
should  refuse 
to  execute  or 
consent  to  the 
deed  within  six 
months  from 
the  date  thereof 
it  should  be 
void:   Held, 
that  tlie  non- 
execution  of 
the  deed  by  a 
particular  cre- 
ditor was  not 
evidence  of  a 
refusal  by  him 
to  execute  or 
assent,  but  that 
it  was  incum- 
bent on  a  party 
seeking  to 
avoid  the  deed 
to  shew  a  posi- 
tive refusal  to 
execute  or  as- 
font  to  the 
deed. 


A  CTION   for   use   and    ocaipation.     Plea,  geneial 
issue.     At  the  trial  before  Burrough  J.,  at  the  last 
Spring  assizes  for  the  county  efHantSy  it  appeared,  that 
in  June  18^1  the  plaintiiF  had  agreed  to  let  to  one  Ed- 
foards  a  farm  called  Aston  Farm^  at « ivnt  of  ^50/.,  for 
fourteen  years  from  Michadmas  ISSl*,  determinable  at 
seven  or  ten  years,  by  the  landlord  cr  tenant,  upon 
giving  twelve  months'  notice.    Edwards  took  possessioti 
in  October,  1821,  -and  becoming  em^bairrassed  in  his  cir- 
cumstances, on  the  8  th  of  J^7ovemfer  16!22,  by  deed  made 
between  him  of  tlie  first  part ;  the  several  persons  wliose 
names  %vere  subscribed  as  creditors  of  the  second  part  ; 
Thomas  Woodman  and  the  two  defendants  (being  also 
creditors)  of  the  third  part;    reciting  that  Edwards  was 
seised  of  freehold  and  leasehold  hereditaments,  and  pos-. 
sessed  of  goods  and  chattels  and  personal  estate,  anti  tliat 
he  was  indebted  to  his  creditors  in  several  sums  of  money, 
which  he  was  unable  to  pay ;  assigned  to  Woodman^  Love^ 
and  Tucker,  all  his  freehold  and  leasehold  property,  and 
all  other  his  personal  estate  whatsoever  in  trust,  to  sell  by 
auction  or  private  contract  all  his  real  and  personal  pro- 
perty, and  get  in  all  monies,  debts,  &c.,  and  after  paying 
the  costs  of  carrying  tlie  trusts  into  execution,  then  to 
divide  the  residue  rateably  and  proportionably  among 
the  creditors  who  should  execute  the  deed.     The  deed 
contained   the  following    proviso:    "  That  if  all   and 
every  the  creditors  of  Edwards,  whose  debts  respectively 
1 7  amounted 
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amoonted  to  more  thaa  5L^  should  re/use  to  execute  or       1894i« 
otherwise  conseni  to  t/ie  deed  within  six  ipontjis  from  tb^       — 
date  thereof  that  then  and  in  such  casie  the  same  deedy       ngaUu^ 
and  every  article,  matter,  and  thing  therein  contained, 
should  cease  and  become  void  to  all  intents  and  pur* 
purposes.    This  deed  was  executed  by  Edvoards  and  the 
two  defendants,  Love  and  TVdr^r,  but  not  by  all  the 
creditors,  nor  by  Woodman^  the  other  trustee ;  but  there 
was*  no  evidence  to  shew  that  he  or  any  of  the  creditor^ 
had  positivdyiefused  to  ex^ecute  or  consent  to  the  deed^ 
Gr^fiiis,  t^be  .attorney  who  prepared  it,  was  a  creditor 
finr  15L9  apd  be  told  one  of  the  defendants,  at  the  Ume 
when  it  was  executed,  that  it  was  void  in  consequence  of 
the  proviso*     Immediately  after  the  execution  of  the 
deed  the  defendants  proceeded  to  the  premises  to  take 
possession,  but  they  found  a  sherifPs  officer  in  possession 
;under  a  fi«  teup  at  the  suit  of  a  creditor^  and  also  under 
a  distress  for  rent,  a;t  die  instance  of  the  plaJnti£  .They 
paid  the  exQci^tion  crciditor  bis  debt,  and  afterwards  paid 
the  plaindiF  the  rent  to  Michaelmas  1822.    On  the  27th 
of  November  they  sold  all  the  live  and  dead  ^tock  upon 
the  premises  by  auction,  and  kept  a  person  in  possession 
till  February  1823.    Edwards  afterwards  continued  in 
possession  ^d  management  of  the  farm,  and  the  defend- 
ants paid  the  rent  up  to  Lady^ai/  1823.     The  plaintiff, 
at  the  trial,  attempted  to  shew,  that  Edwards  continued 
in  possession,  in  the  character  of  agent  to  the  defendants, 
from  February  until  Michaelmas  1823,  but  upon  that 
point  there  was  contradictory  evidence.     It  was  con- 
tended, that  the  plaintiff  was  entided  to  recover  the  rent 
from  the  defendants,  whether  they  continued  in  the  actual 
oocnpation  or  not,  because   the  legal  interest  in  the 
premises  had  vested  in  th^m  by  the  assignment,  and 
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1824*  continued  iu  them  during  the  whole  period  for  which  the 
rent  was  claimed.  For  the  defendants,  however,  it  wasr 
contended,  that  as  the  deed  was  not  executed  by  all  tlie 
creditors,  the  non-execution  amounted  to  a  refusal  to 
'execute  or  consent  to  it,  and  that  it  became  void  on  the 
19th  of  May  1823,  and,  therefore,  that  the  defendants 
had  not  the  legal  interest  in  them  at  the  time  when  the 
rent  claimed  became  due.  The  learned  Judge  was  of 
opinion  that  the  deed  did  become  toid  at  that  time, 
and  that  the  defendants  were  not  liable  for  the  rent 
claimed  unless  they  continued  in  possession  after  that 
period  :  and  he  told  the  jury  to  find  for  the  plaintiffs, 
if  they  thought  that,  after  February  182S,  Edwards 
hdd  the  premises  as  the  agent  of  the  defendants ;  but 
if  they  thought  that  he  then  continued  in  possession  on 
liis  own  account,  to  find  for  the  defendants.  A  verdict 
having  been  found  for  the  defendants,  a  rule  nisi  wa$ 
obtninecl  for  a  new  trial  in  last  Easter  term,  on  tlie 
ground  tliat  the  deed  was  not  defeated  by  the  mere 
omission  of  the  creditoi*s  to  execute,  but  that  it  was 
necessary  to  shew  an  actual  refusal. 

E.  Lavoes  now  shewed  cause.  The  non-execution  of 
the  deed  by  the  creditors  was  primft  facie  evidence  of  a 
refusal  on  their  part  to  execute  or  assent  to  it.  In  as- 
sumpsit for  money  due  upon  simple  contract,  the  de^ 
claration  always  contains  an  averment,  that  the  defend- 
ant refused  to  pay,  yet  in  such  cases,  when  the  legal 
liability  is  once  established,  the  non-payment  is  always 
considered  sufficient  evidence  of  a  refusal  to  pay.  Be- 
sides here,  GriffiUis^  a  creditor,  stated,  when  the  deed 
-  was  executed  by  the  defendants,  that  it  was  void  in  con- 

15  sequence 
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sequence  of  the  proviso.    It  must  be  taken,  therefore^        182i. 
that  he  reused  to  execute  it. 


S^ayn  and  Carter^  contra.  ^  The  tenant's  interest  in 
these  premises  vested  by  the  deed  in  the  defendants^  liable 
to  be  divested  upon  a  condition  subsequent  That  being 
a  condition,  the  efiect  of  which  is  to  defeat  an  estate 
already  vested,  must  be  construed  strictly;  and  so- con* 
stniing  die  proviso^  it  is  quite  clear,  that  it  was  necessary 
to  prove  an  actual  refusal  to  execute  or  assent  to  the 
deed,  in  order  to  make  it  void.  * 

;  Batuby  J.  In  order  to  entitle  the  plaintiff  to  main- 
tain this  action  for  use  and.  occupation,  the  defendants 
must,  durii^  the  period  for  which  die  rent  is  claimed, 
either  have  been  in  the  actual  occupation,  of  the  pre- 
mises, or  must  have  had  the  legal  interest  vested  in 
them;  *  The  jury  have  found,  that  the  defendants  were 
•not  in  the  actual  occupation  of  the  premises. .  In  No- 
vember 1882  the  tenant  assigned  his  interest  to  the  de- 
fendants, and  they  took  possession  under  the  deed. 
There  is  a  proviso  in  it,  that  the  deed  shall  be  void,  if 
dil'  and  every  the  creditors  of  Edwards^  whose  debts 
amounted  to  more  than  5/.,  shall  refuse  to  execute  or 
-constat  :to  the  deed  within  six  months  from  the  date 
tboreof.  It  is  said  that  the  deed  is  void,  because  all  the 
other  creditors  did  not  execute,  or  otherwise  consent  to 
the  deed*  But  the  proviso  makes  the  deed  void  only 
in  case  any  of  the  creditors  refuse  to  execute  or  con- 
sent. The  quesdon  is,  therefore,  did  they  or  any  of 
them  refuse  to  execute  or  consent  to  the  deed  ?  There  is 
.no  evidence  of  rthat,  and  if  any  had  refused  it  was  a 
matter  amiable  of  easy  proof;  .for  whoever  wei^t  round 
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rJB24.       with  the  deed  to  ask  the  creditors  to  execute  it,  might 
,,  have  proved  the  refusaL     It  has  been  said,  that  what 

Holmes 

agfiinti  passed  with  Griffiths  shews  that  the  deed  was  void,  but 
his  saying  that  it  \i^oukI  be  vend  does  not  prove  it  to  be 
so.  I  tiunk  that  the  deed  deady  vested  the  whole  in- 
terest  in  the  assignees ;  and  then,  unless  it  was  divested 
out  of  them  by  the  absolute  refusal  of  some  one  of  the 
creditors  to  execute  or  otherwise  consent  to  the  deed, 
fliat  interest  which  had  once  vested  continued  in  them  ; 
fluit  being  so^  they  are  clearly  liable  for  this  rent.  The 
rule  for  a  new  trial  must,  therefore^  be  made  absolute. 

HoLROYO  J*  By  the  deed  of  assignment  the  interest 
hi  the  {^remises  became  legaUy  vested  in  the  defendants, 
.  and  there  is  nothing  to  shew  ^t  it  was  ever  divested 
out  cf  diem;  for  ther^  is  tio  evidence  of  a  refusal  by  any 
one  of  the  creditors,  to  execute  or  consent  to  the  deed ; 
and  until  there  was  such  refuisal,  the  estate  which  had 
once  vested  in  the  assignees,  would  continue  in  them  by 
virtue  of  the  original  assignment. 

LiTTLEDALE  J.  I  am  dearly  of  opinion,  tliat  all  tlie 
interest  which  the  tenant  had  in  these  premises  vested  in 
the  defendants  by  the  assignment  By  the  proviso  the 
estate  Conveyed  by  the  deed  might  become  void  upon 
the  refusal  of  any  of  the  creditors  to  execute  or  assent 
to  the  deed.  Now  that  being  a  condition^  the  effect  of 
whith  is  to  destroy  aii  estate^  must  be  construed  strictly. 
In  1  Inst.  219  by  it  is  laid  down,  *^that  a  condition  that 
is  to  create  an  estate  is  to  be  performed  by  construction 
of  law,  as  near  the  Condition  as  may  be,  and  according 
to  the  intern  and  iiiieaning  of  the  condition ;  albeit,  the 
letter  and  words  of  the  condition  cannot  be  performed. 

But 
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But  otherwise  it  is  (^  a  condition  that  destroys  an  IS^^^* 
estate*  for  that  is  to  be  taken  strictly,  unless  it  be  in  ' 
certain  special  cases."  Applying  that  rule  to  the  present  uspinst 
case,  I  am  of  cipinion,  that  the  mere  non-execution  of 
the  deed  does  not  amount  to  a  refusal  to  execute  or 
consent,  within  the  meaning  of  this  proviso.  It  has 
been  said,  that  in  the  common  case  of  a  debt  the  neg- 
lect to  pay  is  considered  equivalent  to  a  refusal ;  but  in 
that  case  the  debt  becomes  absolute,  by  the  non-pay- 
ment of  the  money  at  the  time  when  it  ought  to  be  paid. 
Thus,  where  a  bond  is  conditioned  to  be  void,  upon 
the  payment  of  a  sum  of  money  upon  a  given  day,  the 
non-payment  of  the  money  on  that  day  enables  the 
party  to  put  the  bond  in  suit,  (a)  But  if  the  bond  be 
for  the  payment  of  a  given  sum  of  money,  widi  a  con- 
dition that  it  shall  be  void  if  a  person  shall  refuse  to  do 
a  particular  thing,  in  that  case,  in  order  to  defeat  the 
bond,  it  would  be  necessary  to  shew  an  actual  refusal. 

• 

The  mere  omission  to  do  the  particular  thing  required 
would  not  be  suiHcient.  So  iu  this  case,  in  order  to  de- 
feat the  estate  which  was  actually  vested  in  the  defend- 
ants, I  think  it  was  necessary  to  shew  an  actual  refusal 
to  execute  or  consent  to  the  deed. 

Rule  absolute. 

Thb  case  was  again  tried  before  Abbott  C.  J.  at  the 
Hanis  Summer  assizes  1824,  when  the  point  decided  by 
(he  three  Judges  was  fiiUy  discussed,  and  the  Lord  Chief 
Jostke,  concurring  in  the  judgment  delivered  by  them, 
ruled  in  conformity  to  it,  and  a  verdict  was  found  for  the 
plaiuiifil 

(a)  Sec  WiiUer  v.  Moudetft  2  B.  ^  A.  802. 
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.  CuRTi8»  Baronety  and  Another  agiunst  The 

:  Hundred  of  Godlst. 

m  m 

Bydieblick  nPHIS  was  an  action  agunst  the  hundred,  brought  to 
C.88.,  any  per-  .  recover  satisfaction  for  damages  sustained  by  the 
v^wfaUy  tad  phuntiffi,  by  reason  of  some  person  unknown  havmg 


^1^'^  ^^'  wilfully,  maliciously,  and  feloniously,  destroyed  160,000 
tir*^  *"iiSm  ^  ^^^  ^^  ^®  plaintiflfe,  standing  and  growing  for  profit 
orochcrwiie  |n  their  plantations,  situate,  &c«  Plea,  general  issue. 
mm  planted  In  ^t  the  .trial  before  Alexander  C.  6.,  at  the  last  Spring 

any  afenue  of 

growing  in  any  ^issizes  foT  the  county  of  Surrey^  it  appeared  that,  on  the 
SanTorplant^  6th  day  of  Meof  182S,  the  plantation  of  the  plaintiffi, 
H^A^Sr  ^tich  was  at  a  distance  of  a  mUe  from  any  dwellmg- 
be  adM^^T^  house,  had  been  destroyed  by  fire ;  but  that  the  fire  had 
F^^  ^/d^  coounenced  in  an  adjoining  plantation  belonging  to  one 
inhabitants  of    ^T*  Laurel  s  and  that  it  burnt  through  his  plantation  for 

the  hundred  are  .     •    , 

to  make  satis-    about  a  mile  m  length  before  it  reached  that  of  the  plain- 

faction  to  the 

persons  damni.  tifis.  The  spot  where  the  fire  commenced  was  half  a 
ting  down^or*  niile  distant  from  any  regular  road,  or  from  any  house, 
tr^  wWdi*"^  Some  remains  of  dry  fir  were  found  near  the  place  where 
■'^Ai^u*^""     the  fire  had  been  kindled,  and  seemed  to  have  been 

mitten  by  any  ' 

offenders  placed  there  for  the  purpose  of  makini?  a  fire.     It  was 

against  the  act:   ^  r     r  o 

Held,  that  in     objected  by  the  defendants'   counsel,   that  the  action 

order  to  make 

the  malicious  could  not  be  supported  agwist  the  hundred,  because, 
trees  a  felony  if  the  fire  werie  even  kindled  maliciously,  still  no  offence 
tute,thew:t       ^^  committed  against  the  9  G.l.  c.  22.,  which  statute 

done  must  pro- 
ceed from  a  inaiidous  motive  towards  the  owner  of  the  trees,  and  therefore  where  an  action 
was  brought  against  the  hundred  by  a  party  damnified,  in  consequence  of  his  plantation 
having  b«;n  destroyed  by  fire,  and  it  appeared  that  the  fire  had  commenced  at  the  dis- 
tance of  a  mile  from  his  plantation,  and  in  adjoining  grounds  belonging  to  a  different  pro- 
prietor, it  was  held  that  there  was  not  any  evidence  that  the  act  was  done  from  motives  of 
maltce  towards  the  plaintiff,  and  therefore  that  no  offence  had  been  committed  against  the 
statute,  and  that  the  action  consequently  was  not  maintainable  against  the  hundred. 

alone 
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alone. gave  the  party  damnified  a  remedy  against  the       18f4. 
hundred^  the  1  G.  1.  c.  2.,  and  the  6  G.  1.  c.  16^  giving       'T 
the  action  aimilist  the  inhabitants  of  the  parish  town  and       agamu 
via  :  and  the  22  G.  2.  c.  36.  s.  8.  against  the  inhabitants    of  God«t. 
of  the  hmidred  or  of  the  parish  town^  &c.  at  the  option 
of  the  party  damnified  in  those  cases  only  where  the  act 
done  ccmsdtnted  an  offence  against  the  9G.1.  c.22. 
The  words  ct  that  statute  are,  ^  that  if  any  person  or 
persons  shall  unlawfully  and  maliciously  kill,  maim,  or 
wound  any  cattle^  or  cut  down  or  otherwise  destroy  any 
trees  planted  in  any  avenue,  or  growing  in  any  garden^ 
orchard,  or  plantation,  for  ornament,  shelter,  or  profit'' 
And  it  was  contended,  that  the  words  otherwise  destroy 
did  not'  mean  to  destroy  by  fire^  but  that  it  imported 
destruction  gnsdem  generis,  as  cutting  down,  the  very    * 
next  sentence  of  the  act  making  it  an  ofience  to  set  fire 
to  any  houses  Su;.  not  including  trees.     Secondly,  that 
the  word  jdantaiion  following  the  words  ^  garden  or 
orchard,''  meant  a  plantation  contiguous  to  a  dwelling- 
house.     The  Lord  Chief  Baron  reserved  to  the  defend- 
ants liberty  to  move  to  enter  a  nonsuit  in  case  the  ver« 
diet  should  be  against  them,  and  directed  the  jury  to 
find  fiir  the  plaintifi*s  if  they  thought  upon  the  evidence 
that  die  fire  was  kindled  wilfiilly,  but  otherwise^  for  the 
defendants.   A  verdict  having  been  found  for  the  defend- 
ants, a  rule  nisi  was  obtained  in  the  following  term  for 
a  new  trial,  upon  the  ground  that  the  verdict  was  against 
evidence ;  and  now  BcUand  was  heard  against  the  rule, 
and  Marryat  and  Chitty  in  support  of  it.    The  questions 
discussed  were,  first,  whether  the  verdict  was  proper  upon 
the  evidence ;  and,  secondly,  whether  the  action  was 
maintainable  against  the  hundred.  •  It  was  contended 
upon  the  grounds  taken  at  «the  trial  that  it  was  not 
It  is  unnecessary  to  state  the  argument  here,  because  the 

Court 
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1924;       Court  ultimately  prpnounced  their  judgment  upon  a 
^""^       point  not  noticed  at  the. bir* 
H-tt™*  Cur.  adv.  vult, 

.  Bayl£y  J.  The  questicm  submitted  to  the  jury  in 
this  case  was,  whether  the  plantation  were  wilfully  set  on 
fire ;  they  found  that  it  was  not  But  if  we  were  satis- 
fied that  this  action  was  properly  brought  agtdnst  the 
hundred,  we  think  that  upon  the  terms  of  the  plain- 
tifi9  paying  the  costs  of  the  first  trial,  it  might  be  fitly 
submitted  to  the  consideration  of  another  jury.  But 
we  are  of  opinion,  that  even  if  the  plantation  had  been 
wiUuUy  set  on  fire,  still  that  there  would  not  hav^  been 
any  offeree  committed  against  the  statute  9  G.  1.  c.  22., 
Mid  tlierefore  that  the  action  was  not  properly  brought 
agjainst  the  AimifreJ.  The  other  statutes  cited  give  to  the 
party  damnified  an  acdon  against  the  inhabitants  of  the 
forisk  or  tenon.  Sec.  The  statute  1  G.  1.  st.  2.  c.  48., 
entitled  *^  An  act  for  the  encouragement  of  the  growth 
of  timber,"  enacts,  that  if  any  person  shall  maliciously 
break  down,  cut  up,  pluck  up,  tlirow  down,  bark,  or 
otherwise  destroy,  &c  any  timber  trees,  fruit  trees,  oi* 
any  otlier  trees,  the  party  damnified  shall  recover  satis*^ 
faction  from  the  inhabitants  of  the  parish^  town,  or  vili. 
The  statute  6  G.  1.  c.  16.  recites,  that  doubts  had  arisen 
whether  the  former  act  extended  to  offences  committed 
in  tlie  day  time,  and  gives  the  remedy  against  the  in- 
habitants of  the  pofisk,  &c.  adjoining  the  wood,  whether 
th^  act  be  done  by  day  or  night  The  29  G.2.  c.  36. 
$•  9.  reciting  that  by  the  9  G«  !•  c«  22.  it  was  enacted,  tliat 
the  inhabitants  of  the  hundred  should  make  sadsfactioi^ 
to  every  person  ^for  damage  sustained  by  the  cutting 
down  or  destroying  any  trees  which  should  be  dont^  or 
committed  by  any  offender  against  that  act,  to  be  reco- 
vered 
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Ironed  iis  diefefai  directed ;  and  reciting  also,  that  doubts  1824>. 
bad  asiaeii  wbirtber  the  ptoviuoBs  laatde  by  that  act  had 
DjOt  i«paaled.aiid  annulled  the  remedy  giyen  by  the  statutes  n^ti 
1  G.  1»  <4  S.,  and  Ihe  6  G.  1*  c.  16«)  and  for  obviating  the  di  Goslkt. 
doiibts^  enacts^  that  tt  should  be  lawftd  for  any  person  to 
take  wmedy  either  against  the  paridi,  town,  hamlet,  vill, 
or  place  where  any  of  the  said  offences  shall  be  commit- 
ted, according  to  the  powers  given  by  the  former  acts,  or 
against  the  hundred  wherein  any  of  the  said  offences  shall 
be  committed,  as  to  such  persons  shall  seem  most  meet* 
The  words  <*  said  ofiences"  refer  to  the  offences  created 
fay  9  G.  1.  c*  22.  The  statute  Id  6. 5.  and  subsequent 
statntes  do  not  give  any  remedy  against  the  hundred. 
All  these  acts  therefore  give  the  remedy  against  the  in- 
habitants of  the  parish,  town,  or  vilL  The  9  G.  1  •  e.  23. 
beiDg  tb*  only  statute  which  gives  any  remedy  against 
the  hnndzfd^  and  the  29  6*  2.  c  36.  giving  an  op- 
tion to  the  party  damnified,  to  bring  his  action  either 
against  the  hundred  or  against  the  parish,  town,  or  Vill, 
&c«  in  cases  where  the  person  committing  the  act  is  an 
etifender  against  the  statute  9  G.  1 «  c  22*  The  question 
therefore  in  this  case  is,  whether  the  person  or  persons 
who  did  the  act  whereby  the  plaintiff  has  been  damnified, 
were  ofifenders  against  that  statute.  The  words  are, 
^  that  if  any  person  shall  unlawfully  and  malioiousfy 
kill,  maim,  or  wound  any  cattle,  or  cut  down,  or  other- 
wise destroy  any  trees  planted  in  any  avenue,  or  growing 
in  any  garden.  Orchard,  or  plantation  for  ornament, 
^dter  or  profitr'*  To  constitute  an  o£fence  within  tbijii 
dauae,  it  is  essential  that  the  act  ^Ould  be  done  un- 
Jawfblly  and  maliciously.  The  term  maliciously  in  this 
part  of  the  act  of  parliament,  means  malice  agaijist  the 
owner  of  the  property  damaged.  This  has  been  the 
uniform  current  of  authorities  upon  both  branches  of 

this 
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1824.  this  part  of  the^clause.  It  was  ruled  upon  the  branch 
Qjjj^jj^  for  maiming  ciittie  by  HiaihJ^  in  Bex  v.  Pearcej  tried 
Q^ama        at  Gloucester  1789,  and  in  Bex  v.  Kean  (a),  Old  Bailey 

The  Hundred  '  \   /»  ^ 

ofGoDLiT.  1789,  that  in  order  to  bring  the  offender  within  the 
statute^  it  was  necessary  to  shew  that  the  maiming  of 
the  animal  was  done  from  malice  against  the  owner  of 
it,  and  not  from  any  angry  or  passionate  disposition 
against  the  beast  itsel£  The  same  point  was  ruled 
by  Hotham  B.  and  Heath  J.  in  Shepherd's  case.  (&)  In 
all  these  cases  the  prisoners  were  acquitted.  But  in  3ft- 
chaelmas  term  1822,  the  same  point  was  decided  by  all 
the  judges  in  a  case  where  the  prisoner  had  been  con- 
victed. That  was  the  case  of  the  King  v.  Austin.  There 
the  indictment  was  for  killing,  maiming,  and  wounding 
a  sheep  of  Mary  Clare.  It  appeared  that  the  prisoner 
acted  from  malice,  not  against  Mary  Clare^  but  against 
Joseph  her  son  and  manager.  The  judges  held,  that  as 
Joseph  could  in  no  respect  be  deemed  owner,*  the -con- 
viction was  wrong.  All  these  cases  were  decided  on 
the  first  branch  of  the  clause  respecting  the  maiming  of 
cattle,  but  the  words  unUnvfiMy  and  maliddudy  apply  to 
and  must  receive  the  same* construction  in  both  branches. 
In  commenting  on  this  statute,  and  the  statutes  6  G.  3. 
c.  36.  &  c.  48.,  Mr.  East^  after  noticing  several  points  in 
which  they'differ,  observes ;  *^  The  most  important  dis- 
tinction of  all,  is  the  view  and  intent  of  the  Black  Act 
contrasted  with  the  other  statutes.  Supposing  that  the 
words  ^  wilfully  and  maliciously,'  which  occur  in  the 
preamble  of  the  statute  6  G.3.  c.  S6^  of  which  the  first 
only  is  used  in  the  enacting  part  of  the  6  G.  3.  c.  48., 
are  a  descriptive  part  of  the  offence  under  those  sta- 
tutes, yet  the  whole  scope  of  those  statutes,  which  were 

(a)  2  Isach,  594.  (6)  2  LeuMhi  009.         (c)  9  EaU'i  P.  C.  106£. 

intended 
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inteaded  Sar  the  protection  of  the  property  itself  from        1824. 
dq)redation,  shews  that  the  word  ^  maliciously'  is  only  to       Z, 
be  taikak  in  its  most  general  signification,  as  denoting  an        agamit 

The  Hiindrad 

unlawfiil  and  bad  act,  an  act  done  malo  animo,  from  an  of  Ooolet. 
unjust  derire  of  gain,  or  a  careless  indifference  of  mis- 
chief. .  Whereas  in  order  to  bring  an  offender  within 
the  penalty  of  death  under  the  Black  Act,  the  malice 
must  be  personal,  against  the  owner  of  the  property. 
Thb  has  been  expressly  holden  with  respect  to  the  offence 
of  killing,  maiming,  or  wounding  cattle:  and  the  two 
ofl^oes  are  described  in  the  same  paragraph  of  the 
clause,  and.  must  therefore  have  the  same  construc- 
tion." Since  the  publication  of  that  work,  the  ques- 
tion upon  the  latter  branch  of  the  clause  has  come  under 
the  consideration  of  the  judges  in  the  case  of  Tfie 
Kftig  V.  Tayhr  in  Hilary  term  1819.  In  that  case  one 
Kneveit  had  many  young  apple  and  pear  trees  in  his 
garden  from  four  to  six  feet  high.  The  prisoner, 
from  malice  to  Knevettj  cut.  down  about  100  and  left 
th^n.  Many  were  cut  below  the  grass,  and  might  shoot 
again  and  be  regrafted,  and  would  bear  again  in  five  or 
suL  years.  The  jury  found  that  the  trees,  though  cut 
down,  were  not  totally  destroyed,  and  upon  this  finding 
the  judges  were  unanimous  that  these  were  trees  within 
the  act,  because  they  were  growing  for  profit,  and  that 
cutting  them  down  without  total  destruction  was  suffi- 
cient to  bring  the  case  within  the  act;  and  that  the 
9  G.  1.  c.  22.  was  not  repealed  by  the  statutes  of  the 
6  6.3.  r.36.  &c.  48.,  because  they  applied  to  cases 
where  there  was  no  malice  against  the  owner,  and  the 
conviction  was  held  to  be  right.  One  of  the  questions  in 
diat  case  was,  whether  the  destruction  of  trees  in  gardens, 
orchards,,  and  plantations,  continued  an  offence  under 
tbeSG.l.  c.  22.,  notwithstanding  the  subsequent  pro- 
visions 
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visions  in  the  6  G.  9.  c.  36.  &  c,AS.f  ^nd  ihej^dg^  were 
unanimous  that  it  did,  because  to' bring  a  eaa^  within 
Ake  9  6. 1.  c,  22^  xaalice  against  the  owner  Wf^  essjen^ial^ 
and  the  other  sitatutes  applied  to  cacies  wh^e  there  was 
no  8udi  matice*  To  eotlUe  tibe  plaintiffi,  tberefore,  to  re* 
tovex  in  4n  ^oo  agaiiisl;  the  hundred  founded  uppn  the 
statute  9  G.  1.  ^#2^.,  there  ou^t  to  be  ^pund  for  sayings 
ihat  theofifendor  acted  from  malice  iigninst  the  plaintifl^ 
and  as  it  appears  that  the  fire  was  kindled,  if  kindled 
at  all  by  design,  upon  tjb^  ground  of  Mr.  Laurel  at  a  cour 
aiclerablediataace  from  the  plai^itifis'  property,  we  think 
AsU^  although  these  may  be  grpuud  for  aayjng  that  the 
oflfender  acted  from  malice  towards  Mr.  Laurel^  it  cannot 
properly  be  said  that  he  acted  from  malice  agdnst  the 
plaintii& ;  and  that  being  so^  the  fefsts  pf  this  case  do  not 
warrant  us  in  saying  that  any  oiPS^nce  was  committed 
against  the  statute  9  G«  1«  c,  22.,  and  consequently  this 
action  is  not  tnaiiitaitiable  against  the  hundred.  The 
rule  for  a  new  trial  must  therefore  be  discharged. 

Rule  discharged. 


Withers,  Executor  of  Barker,  against  Bircu\m 
and  Another,  Executors  of  Moore. 


By  deed  recit- 
ing tl)e  grant 
of  two  distinct 
annuities  to  A* 
and  B.  during 
the  life  of  the 
grantors  and 


T^EBT,  upon  an  indenture  made  between  Moote^  of 
the  one  part,   J.   Barka-  and  J.  Stoiton^  of  the 
other  part,  reciting  two  annuity  deeds.     By  the  first, 
P.  ^.  Tomlins  and  H.  N.  Tomlins,  for  the  consider- 
ihe  survivor.  It  jj^jons  therein  mentioned,  covenanted  to  pay  one  Stortoiu 

was  witnessed  '  *    •'  ^ 

that  C.  cove- 
nanted with  A*  and  R,  and  their  executors  to  pay  the  annuities,  or  either  of  them,  when 
the  grantors  should  make  default  in  payment.    A.  died :    Held,  that  the  interest  in  tlic 
annuities  being  several,  the  covenant  was  also  several,  /md  that  the  annuity  granted  to  A, 
being  in  arrear,  bb  executor  might  maintain  an  action  against  CI 

during 


BnicHAX. 


IN  THE  Fifth  Ytxn  of  GEORGE  IV.  255 

chnring  their  lives  or  tlie  life  of  the  snrviyor,  an  onnuity        1624. 
of  10/.  quarterly.     By  die  second,  l\  N.  Tomlins  and       -— 

WlTH»»i 

H,N.  TomUm  covenanted  to  pay  a  like  annuity  to  jigmnst 
JL  Barker.  The  indenture  then  witnessed,  tbat  in  con-^ 
Sideratioii  of  the  sum  of  15^,  paid  by  SU)rton  and 
Barter  to  Moore  in  equal  shares,  Moore  for  himsd^  jiis 
eacecutors,  Sec,  oovenanted  with  Storton  and  Barker ^ 
^eir  executors,  &C.,  that  in  case  the  grantors,  or  either 
of  them,  should  at  any  time  make  de&ult  in  payment  of 
either  of  the  said  annuities,  he,  Moore^  his  heirs,  j&c^ 
should  and  would,  as  often  as  default  was  made,  piay  to. 
Storton  and  Barker^  their  executors,  &c*  the  ^id  annui-^ 
ties,  or  either  of  th^n.    Averment^  ibat  after  the  deatli 

• 

oi  Moore  and  Barker^  the  grantors  made  de&ult  to  the 
plaintiff's  executors.  Breach,  5L  m  arrear.  Plea,  that 
Siortofh  the  joint  covenantee,  was  still  living.  Demurrer^ 
The  case  was  argued  by  R.  B.  Comffn  in  support  of  the 
demurrer,  and  PenningioH,  contr^  Justice  JVitMam^B 
caae(a),  HunUe^s  case  (&),  James  v.  Emery  (c),  were  cited 
by  the  former  to  shew  that  the  covenant  follows  the 
nature  of  the  interest,  and  he  contended  that  here  each 
of  the  covenantees  being  entided  to  one  annuity  of  lOZ., 
the  interest  was  several.  On  the  odier  side  Bolls  v« 
Yat0{d)  and  Anderson  v.  Martindale{e)  were  cited  to 
shew  that  a  covenant  with  two  to  pay  mcmey  to  one  was 
a  joint  covenant ;  and  it  was  said  that  this  covenant  did 
not  diff^  because  it  was  to  pay  a  specific  sum  to  each  of 
the  two  covenantees* 

Per  Curiam.     The  general  rule  established  by  the 
autlKNrities  cited  in  the  note  to  Ecclestonv.  Clipsham  {/) 

(a)  5  Co.  8.  (b)  Dyery  52G, 

(c)  8  Taunt.  245.  (d)   Ydv.  177. 

(<;)  1  East,  497.  (/)  1  Sound.  157. 

is, 
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lM4n  is,  that  wherever  the  inteo^t  of  the  covenantees  is  joinC^ 
although  the  coY^OiBfkt  be  jn  term's  joint  and  several, 
the  action  follows  the  nature  of  the  interest,  and  must 
be  bn)i]g^t  in  the  name  of  all  the  covenantees;  but 
where  the  interest  of  the  covenantees  is  several  they 
mtfjr:  maintain  s^mrate  actions,  although  the  language  of 
the.  coFfsnant  be  joint  Looking  only  to  the  language 
of  the  covenant  in  this  case,  it  would  appear  to  be  a 
joint  covenant;  but  the  interest  of  the  covenantees  is 
several,  each  of  them  having  a  distinct  interest  in  the 
annuity  payable  to  him.  The  interest,  therefore,  being 
several,  the  covenant  must  also  be  several,  and,  con- 
sequently, this  action  is  properly  brought  by  the  ex- 
ecutor of  that  covenantee  whose  annuity  was  in  arrear; 
The  cases  cited  on  the  part  of  the  defendant  are  dis- 
tinguishable from  the  present,  because  in  each  of  those 
cases  one  of  the  covenantees' had  no  interest  whatever; 
and  the  covenant  was  not  only  joint  in  its  language,  but 
it  was  for  the  performance  of  one  entire  thing.  Here,  the 
covenant  is  for  the  payment  of  two  distinct  annuities. 
In  Rolls  v.  Yale  the  covenant  was  for  the  pa3anent  of 
one  etitire  sum  to  one  of  two  covenantees.  It  was  not 
only,  therefore,  joint  in  its  language,  but  the  two  cove- 
nantees  had  a  joint  legal  interest,  although  one  of  them 
only  was  to  derive  a  benefit  firom  it  The  same  observ- 
ation applies  to  the  case  of  Anderson  v.  Martindcde  .-  the 
covenant  there  was  to  pay  one  annuity  to  one  of  the 
two  covenantees.  Here,  the  covenant  is  for  the  payment 
of  a  distinct  annuity  to  each  of  the  covenantees,  and, 
therefore,  the  interest  is  clearly  several. 

Judgment  for  the  plaintiff. 
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Parker  against  Ramsbottom  and  Others. 


THIS  was  a  feigned  issue,  directed  by  the  Court  of  ^-  B,  mnd  c. 
^^-  ,  carried  on  tb6 

Chancery,  to  try  the  two  foUowing  questioxis^  viz.  businenof 
firs^  whether  t£^  plaintiiT  was  legally  entitled  to  prove  jfaxtnet^^ 
any,  and  what  debt,  under  a  commission  of  bankrupt  ii^^JI^f 
issued  against  Edward  Penfoldy  John  Spritigett^   and  "^^^^^ 
fViOiam  Margessan  Penfoldj  bearing  date  the  29th  of  ^.^"^^  ^ 
March  1816;    and,   secondly,   whether,  in  respect  of  •*«*»*ndho 

took  sepante 

such  debt  as  was  proveable  under  the  commission,  the  bonds  for 
plaintiff  had  any  legal  lien  upon  any,  and  which  of  ir/and  c,  con. 
the  securities  mentioned  in   the  schedule  annexed  to  therepiadngof 
a  certain  indenture,   bearing   date*  on  or  about  the  ^BS^coniSi 
ISth  Jufy  1814,  and  made  between  the  plaintiff  of  the  f^^^il^?^ 
first  part,  John  Springett  of  the  second  part,  and  Edooard  proportion!  of 

'^  -r      -o  r       ^  the  stock  iold 

by  A,  Tbettock 
not  being  replaced,  A.  brought  actions,  and  recovered  judgments  on  the  bonds.  A,  afterwards 
xdired  from  the  concern,  and  at  that  time  20^000/.  3  per  cent,  consols  was  due  to  him  ; 
by  the  deed  of  dissolution  B.  and  C  coTCnanted  to  replace  it  by  four  instalments,  and  that 
if  tfaej  failed  to  do  so  A,  might  resort  to  the  judgments  recovered  on  the  bonds;  and 
farther,  that  he  should  have  a  lien  on  certain  specified  securities  for  that  debt,  and  also,  a^ 
an  indemni^  against  partnership  debts,  which  they  covcnauted  to  pay.  One  instalment 
was  replaced  when  due,  but  B»  and  C  having  failed  to  replace  the  second,  a  new  arrange- 
ment (not  under  seal)  was  entered  into,  whereby  it  was  agreed  that  the  transaction  should 
be  coosidersd  as  a  loan  of  money  from  the  first,  and  that  the  sum  produced  by  the  sale  of 
tbe  15«O0QI.  J  per  cents,  which  remained  due,  which  was  10,083/.,  should  be  the  debt,  and 
be  rquud  at  a  future  day  with  5  per  cent,  interest  The  value  of  15.0(XV.  3  per  cent, 
consols  at  the  date  of  this  last  agreement  was  8437/.  Befose  any  part  of  tbe  10,0S3L  was 
paid,  B»  and  C*  became  bankrupts,  and  at  the  issuing  of  the  commission,  two  out  of  tbe 
three  remaining  days  fixed  by  the  deed  of  dissolution  for  the  re-transfer  of  stock  had 
pewed  :  Held,  that  the  second  agreement  was  void  for  usury,  but  that  tbe  deed  of  disso- 
IntioD  remained  binding,  and  that  A,  miglit  prove  under  the  commission  against  J9.  and  €• 
for  the  15,0002.  3  per  cent,  consols,  the  value  of  the  two  instalments  due  before  the  bank- 
ruptcy to  be  ascertained  by  the  price  of  consols  on  the  days  when  those  sums  respectively 
beesme  due ;  the  value  of  the  third  to  be  taken  at  the  price  of  consols  on  the  day  when  the 
cornmiMion  issued,  with  a  rebate  for  the  interval  between  that  day  and  tbe  day  fixed  for  the 
le-translerof  that  instalment;  and  further,  that  ^.  still  had  the  Hen  given  by  the  deed. 
A.  having  paid  certain  old  jpa^tnership  debts  after  be  left  tbe  concern  t  Held,  secondly,  that 
be  might  prove  for  those  also.  Whilst  A.  remained  in  the  bank  he  received  interest  upon 
his  advances  without  any  deduction  for  property  tax :  Held,  thirdly,  that  no  deduction  was 
to  be  made  in  respect  of  tiiat  from  the  sum  to  be  proved  by  him,  inasmuch  as  it  did  not 
ipptar  that  the  bukrupti  had  acoounted  to  government  for  the  property  tax  go  tbe  mowoa 
sopaid.  ^ 

Vol.  III.  S  P«j/Wrf 
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18S4.       Penfbld  of  the  third  part,  and  which  securities  were? 

as  follows.     A  mortgage  from  William  Elgar  of  MaiA- 

againsi        stOTiCf  in  the  countv  of  Kenty  to  22.  Parker^  J.  Springetty 

Ramsboitom. 

and  £.  Penfold,  for  securing  10,000/.  and  interest. 
A  bond  from  the  Earl  of  Bjomney  to  R.  Parker^  J* 
Springettj  and  E.  Penfoldj  and  a  promissory  note  of 
Mr.  W.  Archer  J  of  Maidstone^  to  the  said  last  men- 
tioned persons,  for  1000/.  and  interest.  The  plain* 
tiff  in  his  declaration  as  to  the  first  question  averred, 
diat  he  was  entitled  to  prove  a  debt,  to  wit,  80,0002. 
under  the  said  commission ;  and  as  to  the  second 
question,  that  in  respect  to  the  said  debt  he  had  a 
l^al  lien  upon  all  the  stud  securities.  These  seVeral 
averments  were  denied  by  the  defendants  in  their  pleas, 
and  bsues  were  joined  thereon.  At  the  trial  before 
AbhoU  C.  J.,  at  the  Middlesex  sittings  after  Easter  term 
l%2Sj  a  verdict  was  found  for  the  plaintiff  upon  both 
issues,  subject  to  the  opinion  of  the  Court  upon  the 
following  case.  The  pltdntiff,  in  December  1787,  entered 
into  partnership  with  £.  Penfold  and  J.  Springett  as 
bankers  at  Maidstone j  in  the  county  of  KerU^  for  a  term 
of  twenty-one  years,  which  expired  on  the  81st  of  X)e- 
cember  1808.  In  January  1809,  an  agi'eement  was 
entered  into  between  the  partners  to  continue  the  part- 
nership for  a  further  term  of  seven  years  upon  the  same 
terms  as  before,  except  that  the  plaintiff  should,  instead 
of  an  equal  division  of  the  profits,  receive  one-tenth  of 
the  profits  beyond  the  other  partners ;  by  this  agreement 
it  was  settled,  that  the  plaintiff  should  receive  four-tenths 
of  the  profits  of  the  concern,  E*  Penfold  three-tenths, 
and  J.  Springett  the  remaining  three-tenths.  In  the 
course  of  the  year  1810,  it  became  necessary  that  ad- 
vances should  be  made  to  the  bank,  and  on  the  1 7th  of 
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July  in  that  jear,  the  plaintiff  advanced  to  the  bank  for  1824. 
the  use  of  the  partnership  the  proceeds  of  a  sum  of  — - 
SO5OOO&  S  per  cent  consols^  and  subsequently  a  further  ^  a^otiut 
sum  of  18,200/.  of  the  same  stock.  Before  the  1st  of 
January  18 IS,  by  various  repayments  to  the  plaintiff, 
the  advances  were  reduced  to  80,000/.  S  per  cent,  con- 
sols, and  on  that  day  £.  Penfold  and  J.  SipringeU  made, 
and  executed  two  several  bonds  to  the  plaintiff  in  the 
penal  sum  of  18,000/.  each.  The  condition  subjoined 
to  each  was  the  same,  with  -the  change  only  in  the 
names  of  die  obligors,  and  was  for  the  replacing  of 
9000/.  9  per  cent,  consols  on  or  before  the  1st  January 
1614^  and  pajmient  of  the  dividends  by  way  of  in- 
terest in  the  mean  time.  In  October  1813,  the  sum  of 
10,0001.  8  per  cent  consols  was  reinvested  in  the  plain- 
tiff's name  out  of  the  funds  of  the  bank.  After  the  sum  of 
SQ,d(Htfi  consols  was  advanced  as  aforesaid,  Parker  iiv- 
Mled  npon  receiving  payments  equal  to  the  dividends 
without  any  deduction  of  the  property  tax,  and  he  al- 
woyB  afterwards  had  credit  in  his  private  account  for 
an  amount  equal  to  the  dividends  without  any  deduction 
of  the  property  tax  upon  all  the  stock  remaining  due 
down  to  the  period  of  the  dissolution  of  partnership 
hereinafter  mentioned.  He  had  also  credit  in  his  said 
aocounty  with  his  privity,  for  interest  upon  the  said 
payments  from  the  time  when  such  dividends  became 
due  until  the  same  were  paid.  Interest  was  not  al- 
lowed to  the  customers  of  the  bank  unless  they  left 
it  ftir  a  given  period,  and  then  only  on  a  special  agree- 
m^it.  The  stock  mentioned  in  the  conditions  of  the 
bonds  was  not  replaced  according  to  the  terms  of  the 
condition,  viz.  on  the  1st  day  of  January  1814,  on 
whkh  day  the  market  price  of  the  stock  was  6 If, 
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1824.       whereby  the  bonds  became  forfeited ;  and  in  Easter  term 
1814,  the  plaintiff  signed  judgment  in  two  several  actions 

agimui  which  had  been  brought  by  him  in  Hilary  vacation  in 
the  Court  of  King's  Bench  upon  the  two  bonds.  On 
the  5th  oijuly  1814,  the  partnership  between  the  plain- 
tiff and  E.  Penfold  and  J.  SprtngeU  was  dissolved  by  the 
plaintiff  withdrawing  himself  from  the  concern ;  and  on 
the  1 3th  of  the  same  month  otjuly  a  deed  of  dissolution 
of  copartnership  between  the  said  parties  was  executed 
by  them.  This  deed  began  by  reciting,  that  the  parties 
had  carried  on  the  business  of  a  banker  under  articles  of 
partnership,  by  which  Parker  was  entitled  to  four-tenths, 
and  each  of  the  others  to  three-tenths,  of  the  concern  ; 
that  Parker  had  advanced  large  sums  for  the  use  of  the 
concern ;  and  that  J.  Springett  and  E.  Penfold  had,  by 
their  respective  bonds,  secured  the  retransfer  to  Parker 
of  9000/.  and  9000/.  3  per  cent,  consols  on  the  1st  of 
January  1814,  with  tlie  dividends ;  and  that  those  sums 
not  being  retransferred  at  the  day  fixed,  Parker  had 
commenced  actions  and  recovered  judgments  on  those 
bonds  ;  that  the  several  sums  of  9000/.  and  9000/.  3  per 
cent,  consolis  had  not  been  replaced ;  and  that  the  further 
siim  of  2000/.,  like  annuities,  was  also  due  to  Parker  ; 
that  1139/.  was  standing  to  Parker^s  credit  in  the  part- 
nership books  under  the  head  of  profit  and  loss ;  and 
that  he  had  agreed  to  assign  to  E.  Penfold  his  share  in 
the  concern,  and  the  said  sum  of  1139/.,  upon  having 
such  indemnity  against  the  partnership  debts,  and  such 
security  for  the  retransfer  of  the  several  suras  of  9000/., 
9000/.,  and  2000/.  stock  as  thereinafter  mentioned.  The 
deed  contained  an  assignment  by  Parker  to  E.  Peiifold  of 
the  sum  of  1139/.  and  his  share  in  the  concern,  and 
eovenants  by  Springett  and  E.  Penfold  to  pay  the  part- 
nership 
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nership  debts  and  indemnify  Parker  against  them;  and  ISSi. 
they  further  covenanted,  that  the  several  sums  of  9000/.«  _ 
and  9000/.,  and  2000/.  3  per  cent,  consols,  and  the  in-  n^inu 
terest  and  dividends,  should  be  transferred  and  paid  to 
Parker  by  four  equal  instalments,  on  the  5th  oljanuary 
and  the  5th  of  July  in  the  years  1815  and  1816;  and 
that,  if  default  should  be  made  in  payment  of  the  said 
sums  or  any  part  thereof,  it  should  be  lawful  for  Parker 
Xo  proceed  in  the  actions  before  mentioned  without  re- 
vivipg  the  judgments.  They  also  covenanted,  that  cer- 
tain securities  specified  in  a  schedule  thereunder  written^ 
(being  the  same  that  were  mentioned  in  the  issue,) 
should,  together  with  the  monies  payable  in  respect  of 
them,  be  retained  by  Parker  for  two  years  as  an  in- 
demnity against  partnership  debts,  and  should  also  be 
retained  until  the  whole  of  the  said  sums  of  9000/., 
9000/.,  and  2000/.  S  per  cent,  consols  and  dividends 
should  be  paid. 

The  dissolution  of  partnership  was  pr(^osed  by  the 
pldntilF.  At  that  time  the  bank  had  sustained  con* 
siderable  losses,  for  two  or  three  years  before  no  pro- 
fits had  been  divided,  but  the  whole  of  such  profits 
had,  at  the  suggestion  of  the  plaintiff,  been  car- 
ried to  a  fiind,  called  the  reserve  fund,  to  pay  off  the 
losses ;  and  at  the  time  of  the  proposal  for  and  of  the 
dissolution,  the  concern  was  known  by  both  parties 
to  be  insolvent  as  a  separate  establishment,  and  was  be- 
lieved by  both  to  be  deficient  to  the  amount  of  7000/., 
although  as  to  the  public  it  was  solvent,  because  the 
plaintiff  and  the  defendant  E.  Penfold  had  both  con- 
siderable private  property.  After  the  plaintiff  had  thus 
retired  from  the  partnership,  JS.  Penfold  and  Springett  ad- 
mitted  WOUam  Margesson  Pen/bid^  a  son  of  the  former^ 

S  S  as 


S62  CASES  IN  TRINITY  TERM 

1824.       as  partner  in  the  coiiceni,  and  they  together  continued 
the  banking  business  undl  their  failure  and  bankruptcy, 


Paekir 

againtt  as  hereinafter  mentioned.  The  first  instalment  of  5000/. 
S  per  cent,  consols  was  paid  under  the  deed  of  disso- 
lution; but  the  second  instalment  not  having  been 
paid  according  to  the  terms  of  that  deed,  a  negodation 
took  place  between  E.  Penfcld  and  Springett  and 
the  plaintiff  upon  the  subject  of  such  de&ult;  and 
on  the  6th  of  September  1815,  the  following  agree- 
ment was  entered  into  between  the  plaintiff  and  the 
said  E.  Penfold  and  Springett,  viz.:  ^^  Memorandum, 
this  6th  day  of  September  1815,  that  it  is  agreed  between 
22.  Parker  and  E.  Penfold,  on  behalf  of  themselves  and  co- 
partners in  the  Kentish  bank,  with  reference  to  their 
articles  of  separation  in  regard  to  the  replacing  of  stock 
therein  mentioned  belonging  to  Mr.  Parker,  that  the 
second  instalment,  which  should  have  been  replaced  in 
July  last,  of  5000/.,  and  the  two  future  instalments  of 
5000/.  each,  shall  be  accounted  for  in  money  at  the  price 
originally  sold  out,  and  the  said  E.  Penfold  and  Co.  re- 
leased from  the  replacing  thereof,  and  that  they  shall 
pay  to  R.  Parker  interest  at  5  per  cent,  half  yearly,  on 
the  5th  oi  January  and  5th  of  July  every  year,  until  the 
principal  and  all  interest  shall  have  been  repaid.  Par* 
ker  is  to  retain  all  the  securities  now  held  by  him,  ex- 
cept Archer* s  note  of  1000/.,  and  a  tan  yard  and  pre- 
mises adjoining,  contained  in  lot  second  of  particulars 
of  sale  of  Elgar's  premises,  of  28  th  of  July  1814,  in 
lieu  of  which  a  bond  is  to  be  forthwith  made  and  exe- 
cuted by  E.  Penfold  to  22.  Parker,  to  make  good  any 
deficiency  at  the  final  payment  and  closing  of  this  ac- 
count between  them.  In  consideration  of  the  circum- 
stances, and  for  accommodation  of  the  Kentish  bank, 

R.  Parker 
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IL  Parker  agrees  to  postpone  the  payment  of  the  debt,       1824. 
TO.  5041/.  175.  6rf.,  one  half  part  thereof  until  the  5th       p 
day  oijubf  1818,  and  the  second  half  part  with  all  in-   ^  cgmM 
terest  due  thereon  till  the  5  th   of  July  1820.     The 
amount  of  the  1 5)000/.  consols,  at  the  price  sold  out,  la 
agreed  to  be  in  money  10,085/.  155.     In  case  any  part 
of  these  securities  should  be  sold,  the  produpe  is  to  be 
paid  to  Mr.  Parker  on  account  and  in  reduction  of  the 
within  instalments."   On  the  1 7th  of  July  1 8 1 0,  at  which 
time  the  stock  was  sold  out,  the  market  price  was  67i, 
making  the  proceeds  10,085/.  155.     On  the  6th  of  Sep-' 
tember  1815,  the  market  price  was  S6\^  making  the  pro- 
ceeds or  value  of  the  stock  at  that  date  8457/*  105.   Under 
and  in  pursuance  of  this  agreement  the  plaintiff  gave  up  to 
E.  PenfiM  and  Springett  the  promissory  note  of  Archer 
fiir  lOOOL,  mentioned  in  the  schedule  to  the  deedof  dis- 
solution^  and  also  his  security  upon  the  tan-yard  and 
premises  adjoining,  mentioned  in  the  memorandum  of 
i^preement ;  and  in  like  performance  of  the  said  agree- 
ment, on  the  loth  October  1815,  £.  Pen/bldsnd  Springett 
executed  a  joint  and  several  bond  to  the  plainti£^  in 
the  penal  sum  of  10,000/.,  conditioned  for  the  payment 
hj  them,  or  either  of  them,  to  the  plaintiff,  on  the  6th  of 
JiAf  1820,  of  all  such  part  and  so  much  of  the  said 
ddbt  or  sum  of  10,085/L  155.,  and  interest,  at  the  rate 
a[  5  per  cent  per  annum,  on  the  6th  day  otjuly  1820, 
as  shonld  then  remain  due  and  owing  to  the  plaintiff, 
the  money  to  be  ultimately  recoverable  thereon,  being 
limited  not  to  exceed  the  sum  of  5000/.    On  the  10th 
of  October  1815t  the   market  price  of  stock  was  58^. 
Qa  the  29th  otMareh  1816  a  commission  of  bankrupt 
was  issued  agginst  E.  Per^/bldf  J.  Springettj  and  William 
MtargeiMmi  PenfM^  under  which  they  weire  found  and 

S  4  declared 
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IS94/*  dedared  bankrupts;  and  the  defendants  in  this  cas^ 
were  chosen  assignees  under  the  commission.     At  the? 

agtwui  time  of  the  bankruptcy,  several  of  the  debts  which  were 
due  from  the  partnership  of  the  fplaintiff  and  E.  Pen^ 
JoUL  and  Springett,  and  which  JB.  Pmfold  and  Springett 
had  covenanted  by  the  deed  of  dissolution  to  pay,  re- 
mained unpaid,  and  the  plainti£^  since  the  bankruptcy, 
has  paid  some  of  them.  The  amount  of  the  pro- 
perty tax  upon  the  dividends  of  the  stock  remaining 
due^  for  which  dividends  the  plaintiff  had  credit,  with-' 
out  allowing  a  deduction  of  property  tax,  was  261/.  185. 
oh  the  Ist  January  1813,  411/.  185.  on  the  5th  July 
1&14,  and  on  the  6th  September  1815,  and  at  the  time 
of  the  bankruptcy  was  464/.  8s. 

Tindaly  for  the  plaintiff.  The  plaintiff  is  entitled  to 
prove  under  the  commission  against  the  two  persons  who 
were  partners  at  the  time  when  he  left  the  concern,  a 
debt  to  be  calculated  on  the  basis  of  the  agreement 
bearing  date  September  6th,  1815.  If,  however,  the 
Court  shall  be  of  opinion  that  there  is  any  valid  ob- 
jection to  that  agreement,  then  the  plaintiff  may  resort 
to  the  deed  of  dissolution,  and  prove  a  debt  to  the 
amount  appearing  to  be  due  according  to  that  deed.  It 
is  objected  to  the  agreement  of  September  6th,  1815, 
that  it  was  void  for  usury.  But  the  situation  of  the 
parties  shews  the  contrary.  By  the  deed  of  dissolution 
four  days  were  fixed,  on  each  of  which  a  certain  amount 
of  stock  was  to  be  replaced.  One  portion  of  stock  was 
replaced  on  the  first  day  specified.  Another  day,  before 
which  stock  had  fallen,  arrived,  and  the  lender  was  then 
willing  to  take  back  the  stocky  and  abide  by  the  loss 
already  incurred,  or  to  accept  at  a  future  day  the  ori- 

18  ginal 
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ginalvalae  of  the  stock,  giving  to  the  botiower  the  1824. 
chance  of  benefit  by  a  future  rise  in  the  value.  By  that  — — 
i^reement  the  lender  might  for^o  a  considerable  ad-  agahut 
vantage;  and  it  is  a  well  established  rule  in  this  branch 
of  the  law,  that  where  the  amount  of  the  principal  is 
put  in  hazard,  the  contract  is  not  usurious,  although 
more  than  6L  per  cent,  interest  be  reserved ;  Button  v. 
Dcmikam  (a) :  and  that  principle  governs  all  cases  of 
life  annuities.  So  here  it  is  dear,  that  the  plaintiff 
might  not  receive  so  much  under  the  last  agreement  as 
undar  the  deed  of  dissolution,  part  of  the  sum  to  wliich 
he  was  originally  entitled  was  tlierefore  put  in  hazard ; 
Maddock  V.  Bumball  {b) ;  which  case  also  shews  that  the 
present  is  not,  as  will  perhaps  be  contended,  a  trans- 
action  witbhi  the  7  6. 2.  c.  8.,  commonly  called  the 
Stock-joblung  act  Boldero  v.  Jackton  (c)  may  be  cited 
to  shew  that  the  contract  here  was  usurious,  but  the  two 
cases  are  veiy  difierent;  there  the  illegal  contract  was 
complete  at  the  moment;  here  the  debtors  had  the 
chance  of  the  benefit  to  be  derived  from  a  fluctuation  of 
the  stocks  during  a  period  of  eighteen  months.  But, 
secondly,  if  the  second  contract  be  considered  usurious, 
still  the  former  arrangement  for  payment  of  the  debt 
due  to  the  plaintifi^  contained  in  the  deed  of  dissolution, 
remains  l^al  and  binding.  Com.  Dig.  Usury  (B);  Pollard 
V.  Sdoley  {d)j  Ferrall  v.  Shaen,  {e)  If  ^that  be  so  then 
dearly  the  plaintiff  may  prove  under  the  commbsion  for 
the  value  of  those  instalments  of  stock  which  ought  to 
have  been  r^laced  before  the  commission ;  for  this  case 
difEersfirom  UHerson  v.  Vernon  {f\  inasmuch  as  there  no 

(a)  Ov.Mb.645.  (6)  ffEaU,^^ 

(c)  llJSoiC^eiS.  (</)  CVo.  .E^.  20. 

(#)  1  Saumd.  394.  (/)  3  T.  K.  539.     4  T.  U.  570. 

day 
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18M*  d^f  was  fixed  for  the  re-transfer  of  the  stock,  and  the 
decbioQ  proceeded  on  that  ground.  With  respect  to 
the  laal  mstahnent,  for  the  re-transfer  of  which  the  day 
had  not  arrived  before  the  bankruptcy,  Ex  parte  King  {a) 
i$  am  authority  for  saying  that  the  proof  may  extend  to 
that  also;  for  bonds  were  originally  given,  conditioned 
for  replacing  the  stock,  and  judgments  were  obtained 
upon  them;  and  the  deed  of  dissolution  provide^  that 
m  oaae  of  any  foture  defiudt^  the  plaintiff  shall  be  al 
Uber^  to  resort  to  those  judgments.  Thirdly^  the 
plaintiff  is  clearly  entitled  to  prove  for  those  old  par^ 
nership  debts  which  he  has  paid  since  the  bankruptcy. 
Some  argument  will  be  raised  as  to  the  deduction  of 
the  property  tax»  but  it  doea  not  appear  thai  the  bank-* 
rupts  ever  accounted  for  it  to  government*  The  question 
of  lien  is  involved  in  the  first  two  questi(m%  for  if  the 
second  agreement  is  void,  and  the  original  <me  re- 
mains valid,  then  the  plwitiff  is  entitled  to  a  lien  oa 
die  securities  specified  in  the  schedule  to  the  <feed  of 
dissolution, 

Parke^  contra*  The  plaintiff,  in  this  case,  has  no 
right  to  prove  und^  the  commission  for  any  thing  more 
than  the  old  debts  which  he  has  paid  since  the  bank- 
ruptcy, nor  has  he  any  lien  beyond  the  amount  of  those 
debts.  The  agreement  made  in  September  1815  was 
dsarty  usurious,  and  if  so^  the  plaintiff  has  no  right 
to  jNTOve^  for  he  cannot  recur  to  the  former  securities ; 
the  deed  of  dissolution  made  in  1814  being  satisfied  hy 
the  subsequent  arrangement.  Even  if  that  were  not  so^ 
the  proof  contended  for  could  not  be  admitted,  as  the 

(«]  8  Veu  354. 

plaintiff 
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has  only  %  claim  to  unliquidated  damages  fixr       1BM» 
not  replacing  stock.    The  agreement  of  Septemier  181S 
was  clearly  a  shift  and  contrivance  to  cover  usury.    At 
that  time  one  portion  of  stock  had  been  replaced ;  as  to 
another,  deGuilt  had  been  made^  and  the  remaining  in- 
stalments were  to  be  transferred  at  fiitute  days.    The 
real  dd^t  due  to  the  plaintiff  in  SepL  1815  was  the  then 
maricet  price  of  the  15,000L  stock,  via.  84872.  lOts.;  hat 
die  sum  which  the  plaintiff  stipulated  to  reoeire  waa 
10^0881.  15s.  and  interest  thereon.    The  bargain  then 
was  die  same  as  if  the  value  of  the  stock  had  at  that  time 
been  lent,  to  receive  more  afterwards  than  the  principal 
and  interest.    The  agreement  may  be  considered  the 
same  as  if  die  stock  had  been  replaced,  and  inunediatdy 
sold  oat  again,  in  order  to  lend  the  proceeds;  in  which 
ease  it  would  manifiestly  have  been  a  corrupt  bargain 
far  the  fiurbearance  of  money,  in  consideratian  of  a  ve- 
tom  of  rnmre  than  the  principal  and  l^;al  interest    In 
substance  and  effi^^t  it  was  an  agreement  to  indemnify 
the  plttntiff  fi>r  a  past  loss  by  a  £a11  in  the  price  of 
stocks,  in  consideration  of  ftiture  forbearance.    Or  it 
maybe  likened  to  lending  stock  on  an  agreement  to 
tdke  it  at  more  than  the  market  price.    Such  a  contract 
IB  clearly  usurious,  Moore  v.  BaUie  {cC^  Doe  v.  JSons- 
ard{p\  Boldero  y.Jaeison.{c)    As  to  the  second  ques- 
tion which  arises,  if  the  agreement  of  September  1815  is 
void,  it  must  be  admitted,  that  where  a  bon&  fide  debt  is 
du^  that  is  not  invalidated  by  a  subsequent  agreement 
for  usurious  interest,  according  to  Pollard  v.  Schofy  and 
Crag  V*  Fowler  (d):  but  in  those  cases  the  nature  of  the 

(a)  1  Eden, 27S.  (6)  I  £sp.  II. 

(c)  11  Eath^li*  (d)  1 H.  Bi,  462. 

original 
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1634>.  original  debt  was  not  altered.  [^Abbott  C.  J.  Could  you 
plead  the  second  agreement  in  bar  of  an  action  of  cove- 
nant on  the  deed  of  dissolution ;  would  it  not  be  pleading 
simple  accord  without  satisfaction  to  an  action  on  a 
specialty?]  The  new  agreement  operated  as  a  satis- 
faction,  it  is  to  be  considered  altogether  a  new  trans- 
.  action ;  -  Israel  v.  Douglas  (a\  Wade  v.  Wilson  {b\  Hal- 
Ungiwrtk  V.  Parkhurst  (c),  Dobson  v.  Lockhart,  {d)  But 
if  the  Court  should  think  that  there  is  a  technical  diffi- 
culty in  calling  the  second  agreement  a  satisfaction  of 
the  iirst,  still  in  equity  it  is  so ;  and  that  is  a  sufficient 
ground  for  rejecting  the  proof  sought  for.  At  all  events, 
the  plaintiff  cannot,  prove  for  that  instalment  of  stock 
which  was  not  due  at  the  time  of  the  bankruptcy ;  and 
no  case  has  been  cited  to  shew  that  he  may  prove  for  the 
others.  The  sum  payable  for  property  tax  must  also  be 
deducted  from  the  amount  to  be  proved,  for  the  plaintiff 
bad  no  right  to  that.  \Littledale  J.  You  do  not  shew 
that  the  bankrupts  accQuuted  to  government  for  the 
property  tax.]  Lastly,  the  deed  of  dissolution  was  void, 
as  against  the  creditors  of  the  firm.  The  parties  knew 
the  concern  to  be  at  that  time  insolvent,  that  deed, 
therefore,  gave  a  fraudulent  preference  to  the  plaintiff, 
and  the  assignees  may  take  the  same  objection  to  it  that 
the  creditors  might,  Anderson  v.  Maltby.  {e) 

Abbott  C.  J.  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  prove  under  the  commission  issued  against 
E.  Penfold^  Springettj  and  W.  M.  PenfcM^  and,  conse- 
quently, that  he  has  a  lien  upon  the  securities  mentioned 

(rt)   1  U.  Bl,  259.  (6)  1  EaiU  195. 

(c)  iVfly.2.  (rf)  5  r.  R,  13 J. 

(«)  4J5r.  C.  C.  425      2  Vti,jun.  244.  S,  C. 

in 
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in  the  case.  The  ngreemeut  bearing  date  September  1815,  1 834. 
is,  in  my  judgment,  usurious  and  void;  for  it  secures  to  the  — — 
plaintiff  10,083/.  for  the  stock  remaining  unpaid,  which  agamai 
was  at  that  time  of  considerably  less  value.  It  is  manifest 
that  the  difference  was  taken  for  the  forbearance.  But  the 
eflect  of  holding  that  agreement  void  is  to  set  up  the  ori- 
ginal agreement,  which  w'as  lawful,  and  make  that  binding 
on  the  parties.  It  has  been  so  held  in  transactions  of 
money  lent,  and  I  can  see  no  difference  in  this  respect 
between  a  loan  of  money  and  of  stock.  If  the  case  had 
rested  on  the  deed  alone,  Parker  could  only  have  proved 
for  those  sums  which  were  to  have  been  transferred  on 
days  passed  before  the  bankruptcy,  and  could  not  have 
proved  for  that  which  remained  to  be  transferred  at  a 
future  day.  But  before  the  execution  of  the  deed  of 
dissolution  two  bonds  had  been  given  for  9000/.  each  to 
secure  the  monies  advanced  by  Parker^  and  judgments 
had  been  obtained  upon  them.  The  deed  of  dissolution 
contains  a  provision,  that  unless  the  terms  of  it  were  per- 
formed Par^^  might  resort  to  the  judgments ;  and  that 
brings  in  the  sum  of  2000/.  mentioned  in  the  deed,  which 
was  not  otherwise  provided  for.  Those  judgments  then 
stand  as  a  security  for  15,000/.  stock,  for  which  Parker 
may  consequently  prove,  the  value  of  the  two  instalments 
of  5000/.  each  which  ought  to  have  been  transferred  on 
days  passed  before  the  bankruptcy,  to  be  calculated  at 
the  market  price  of  the  stock  on  those  days  respectively, 
and  of  the  remaining  5000/.  at  the  price  on  the  day  of 
the  issuing  the  commission,  with  a  rebate  for  the  interval 
between  that  day  and  the  day  appointed  for  the  transfer 
of  that  instalment  In  addition  to  those  sums,  Parker  is 
also  entitled  to  prove  for  the  old  partnership  debts  that 
he  has  paid.    The  only  remaining  point  is  respecting 

the 
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t8S4.  ibB  property  tax;  there  is  so  much  obscurity  in  the 
dfluse  of  the  act  respecting  the  deduction  of  it,  that  I 
cannot  say  that  the  bankrupts  are  at  this  distance  of 
time  entitled  to  reclaim  diat  which  they  appear  to  have 
paid  voluntarily,  especially  as  it  does  not  appear  that 
lliey  ever  paid  the  money  to  government  If  the  agree- 
aie&t  of  1815  has  not  the  effect  of  avoiding  the  deed  of 
dissolution,  it  follows  that  it  cannot  deprive  Parker  of 
Us  lien  on  the  securities  mentioned  in  that  deed*  The 
observation  as  to  the  deed  being  a  fraud  upon  the  other 
creditors,  is  answered  by  the  case  which  states  that  the 
concern  was  solvent  as  to  the  public,  although  insolvent 
flB  a  separate  establishment. 

Baylet  J.  I  have  not  any  doubt  that  the  agreement 
«f  September  1815,  was  usurious.  The  statute  SAnn. 
tfL  8»  c;  16.  applies  to  loans  of  monk's  worth,  as  well  as 
««»ejr  itself.  The  origind  contract  was  for  a  return  of 
the  stock  lent,  that  was  a  legal  bargain.  The  stock 
when  originally  sold  produced  10,083/.,  but  in  Sep^ 
iember  1815,  it  was  worth  only  8437/.,  and  therefore, 
when  the  new  bargain  was  made,  Parker  lent  a  thing  of 
the  vidue  of  S^SIL  only,  and  stipulated  for  a  return  of 
10,085^.,  with  5  per  cent,  interest  on  the  latter  sum. 
That  was  dearly  usurious.  Then  the  question  arises 
whether  that  destroys  the  fonnev  bargain?  I  am  of 
opinion  diat  it  does  not.  There  are  many  authorities 
for  saying  that  a  bargain  for  usurious  interest  upon  a 
pre-existing  debt  does  not  bar  a  claim  for  that  debt. 
It  has  been  argued  that  the  second  bargain  changed  the 
nature  of  the  transaction,  and  that  it  must  be  considered 
as  if  the  stock  had  been  replaoed,  and' then  resold. 
But  that  is  contrary  to  the  real  facts  of  the  case,  and 

Gray 
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€htg^  y.  Ftmler^  which  was  cited  at  the  bur^  is  aa  eK^  18M. 
press  authority  for  the  plaintiff  mi  tiiis  pcnnt.  Pottii^ 
the  rtattttes  of  nsary  out  of  the  question^  if  an  action 
had  been  brought  by  Parker  on  the  deed  the  bank* 
mpts  could  not  have  pleaded  the  second  bai^in  as  an 
answer;  that  would  have  been  accord  only,  but  that 
wilhoat  sfltis&olaon  also  is  a  bad  plea  to  an  action 
feooded  on  a  specialty.  Then  what  was  the  debt 
aaeaved  by  the  deed  of  disacdnCion  ?  It  was  SO^OOCMl 
Sper  ceoEt  ecnasois,  lo  be  transferred  on  several  days. 
The  first  instalment  only  was  duly  transferred ;  far  the 
others  Parker  may,  I  think,  prove  in  the  manner  stated 
by  my  Lord  Chief  Justice.  He  may  also  prove  fer  the 
parCaersh^  debts  which  he  has  paid.  As  to  the  pio» 
perty  tax,  if  I  oodd  see  clearly  by  the  case  tliat  the 
■KMi^  paid  to  Plarker  liad  before  paid  propeity  tax,  and 
diat  he  faiew  it,  I  should  hesitate  to  say  that  no  de- 
doetioB  is  to  be  made  in  respect  of  it,  inasmuch  as  he 
and  the  bankriq^its  (fid  not  stand  upon  an  equal  feeting, 
and  it  can  hardly  be  taken  as  a  volantaiy  juiyment  by 
them. 

HoLnorb  J.  I  take  the  same  view  of  this  case  both 
as  %b  the  power  of  proving  and  the  clwn  of  a  deduction 
in  nspeet  of  the  property  tax.  The  agreement  made  in 
September  1815,  was  usurious  on  the  gromids  already 
stated;  but  whether  that  agreement  be  or  be  not  void, 
and  laying  the  statutes  gainst  usury  out  of  the  question, 
still  it  did  not  put  an  end  to  the  deed.  It  has  been 
uiged  that  the  new  contract  amounted  to  a  performance 
of  the  former  covenants ;  but  I  think  it  did  not,  and  if 
so,  then,  even  if  the  second  agreement  continued  in 
ferce^  an  action  might  nevertheless  have  been  brought 

on 
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1824.  oQ  the  covenant  in  the  deed;  the  second  agreement 
being  only  by  parol,  could  not  operate  to  discharge  the 

o&ansi  deed  unless  the  covenants  were  satisfied.  I  think  that 
it  was  not  a  performance,  but  a  substitution  for  the 
former  transaction,  and  therefore  diiSers  fix>m  Wade  v. 
WUsoUy  and  all  that  class  of  cases.  Then  the  question 
is,  whether  under  the  former  deed  and  securities  there 
was  a  proveable  debt.  I  am  <^  opinion  that  there  was, 
and  that  under  the  judgments  the  sum  of  2000/.,  which 
was  not  otherwise  provided  for,  may.  be  proved,  as  well 
as  the  remainder  of  the  debt. 

LiTTLEDALB  J.  I  think  that  the  agreement  of  1815 
was  usurious.  It  appears  that  when  the  stock  was  lent 
in  1810,  the  mark^  price  was  67i/.>  it  may,  therefore^ 
be  ccmsidered  as  if  Parker  had  originally  lent  his  money 
at  les9  than  5  per  cent,  interest.  But  then  from  1810 
to  1815  he  had  the  chance  of  a  rise  in  the  funds,  and 
therefore  had  not  after  that  time  a  right  to  have  the 
transaction  considered  as  a  loan  of  money  from  the 
beginning.  In  the  next  place,  I  think  that  the  second 
agreement  being  by  parol,  cannot  be  considered  a  per- 
formance of  the  first,  which  was  by  deed.  Accord  and 
satisfaction  may  be  pleaded  to  a  deed,  but  here  there 
was  accord  only,  without  satisfaction.  As  to  the  otlier 
points  respecting  the  property  tax  and  the  plaintiiTs 
right  of  lien,  I  quite  agree  with  what  has  fallen  from  my 
Lord  Chief  Justice  and  my  learned  brothers. 

Judgment  for  the  plaintiff. 
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White  and  Another,  Executors  of  W.  White, 
deceased,  against  Ann  Wright. 

A  SSUMPSIT  on  a  special  agreement,  bearing  date   ^Ticre  the 

^  J^  lender  of  rtock 

the  dlst  oi  Augtist  1815,  breach  not  re-transferring  reserved  to 

stock,  viz.  400/.  3  per  cent,  consols,  either  on  tlie  trans^  yidends  by  way 

test  day  next  after  the  expiration  of  one  year  from  the  the  onu!!i*of" 

date  of  the  a^^eement,  or  at  any  other  time  before  or  ^*^f' *^*"§  ■' » 

^  •'  future  day 

afterwards,  and  for  not  payinir  the  interest  and  divi-  whether  he 

^  J  ^  would  have  the. 

dends  thereon.     The  declaration  contained  several  spe-  stock  replaced, 

.  or  the  sum  pro- 

cial  counts,  some  for  not  transferring  the  stock  on  the  duced  i>y  the 

^       ,  /•         1  .       .  ^  sale  of  it  repaid 

next  transfer  day  next  after  the  expiration  of  one  year  to  him  in  mo. 
bom  the  date  of  the  agreement,  others  for  not  trans-  "ent.TntCTen^'^ 
ferring  within  seven  days  after  notice  given  to  the  de-  ^^if**^^*^'* 
fendaot,  viz.  within  seven  days  after  the  3rd  of  December'  "■"»^o"»»  a"*^ 

''  that  It  made  no 

1822,   and  other  counts  for  the  non-payment  of  the  d»ff«?ronce  whc- 

•    ^   ^  *  ^   "^  llier  the  whole 

interest  and  dividends:  to  which  the  defendant  pleaded  oftheagrec- 

.  ment  was  con- 

several  pleas ;  nrst,  non-assumpsit,    and  three  special  taincd  in  one 

1  /.  1*1     ^1  i*.*.i*  instrumenty  or 

pleas  of  usury,  upon  which  the  replication  took  issue,  whether  the 
At  the  trial  before  Alexander  C.  B.,  at  the  last  Spring  ^^^H^l"^ 
issizes  for  Surrey^  a  verdict  was  found  for  the  plaintiffs,  ^^^^^  mstru- 

*^'  r  »    ments,  by  one 

damages  400/.,  subject  to  the  opinion  of  the  Court  upon  of  which  he 
the  following  case.     By  memorandum  of  an  agreement  the  replacing  of 

the  stock,  by 

made  the  31st  of  August  1815,  between  the  defendant,  theotherthe 

M         --»  ,   -  ,      .  -mwr     -a an  •         /       •  •  payment  of  the 

Asm  Wright^  and  the  testator  W.  Whiter  (reciting,  money  and 
that  the  said  W.  White  did,  on  the  29th  day  of '"^"**' 
Ai^it$t  instant,  at  the  request  of  the  said  Ann  Wright^ 
sdl  out  for  her  accommodation  400/.  stock  in  the  3/. 
per  cent  consolidated  bank  annuities,  at  the  price  or 
sum  of  BSL  155.  per  cent,  and  which  400/.  stock  pro- 
VoL.  III.  T  duced 
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1824.       duced  the  sum  of  223/^  which  fV.  White  hath  lent  and 
advanced  to  Ann   Wright^  on  her  bond  bearing  even 

agttinit       date  herewithf  and  also  on   security  of  a  conditional 
surrender,  of  the  same  date,  of  certain  copyhold  pre- 
mises in  the  manor  of  Epsom^  which  she,  Ann  Wright^ 
doth  hereby  admit  and  acknowledge.     And  whereas, 
previous  to  the  said  W.  Ifhii^s  selling  and  transferring 
the   said  400/.  three  per  cent,  consolidated  annuities 
for  the  accommodation  of  Ann  Wright^  she  did  agree 
with   W.  WhitCf  within  the  time  or  space  of  one  year 
from  the  date  hereof,  if  thereto  required  by  fV,  fVhUe, 
his  executors,  administrators,  or  assigns,   to  transfer, 
or  cause  or  procure  to  be  transferred  unto  and  to  the 
account  of  him,   W.  Whiter  his  executors,  &c.  the  like 
sum  of  400/.  stock  as  aforesaid  in  the  said  3/.  per  cent, 
consols,  and  likewise  to  pay,  answer,  and  make  good 
unto  him,   fV.  White^  his  executors,  &c.  all  dividends, 
interest,   and   produce   which   in   the   mean   time   he, 
W,  Whitey  his  executors,  &c.  could  have  received  or 
would  have  been  entitled  to  in  case  the  said  400/.  stock 
had  remained  standing  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England^  in  the  name 
and  as  the  property  of  him,   W.  White^  his  executors, 
&c.)  Ann  Wright^  for  herself,  her  heirs,  executors,  or 
administrators,   agreed  with   W^  WhitCy   his  executors, 
administrators,   or  assigns,   that   she,   her  heirs,   exe- 
cutors, &c.  should  and  would,  at  her  and   their  own 
proper  costs  and  charges,  on  the  request  of  W.  White, 
his  executors,  &c.,  on  the  next  transfer  day  next  after 
the  expiration  of  one  year  from  the  day  of  the  date  of 
that   agreement,    or   at  any   subsequent  transfer    day 
when  thereto  requested  as  aforesaid,  transfer  unto  and 
to  the  account  of  him,   W,  While,  his  executors,  &c.  in 

^  the 
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the  books  of  the  said  Governor  and  Companyy  400/. 
like  stock  as  aforesaid  in  the  said  fuod  of  the  said  Go- 
vernor and  Comiianyy  and  likewise  should  and  would 
in  the  mean  time  pay  unto  him,  W.  White^  his  exe- 
cutory &G«  all  dividends,  interest,  and  produce  which 
he,  his  executors,  &c.  could  have  received  or  would 
have  been,  entitled  unto  in  case  the  said  400/.  stock 
had  remained  and  continued  standing  in  the  books  of 
the  said  Governor  and  Company  in  the  name  and  as 
the  property  of  him,  W.  White^  his  executors,  &c 
At  the  same  time  the  defendant  executed  and  de- 
livered to  the  testator  a  bond,  dated  the  3 1st  of 
Auffui  1815,  in  the  penal  sum  of  440i.,  conditioned 
finr  the  payment  of  22SZ.  and  interest  to  W.  White  on 
the  51st  of  August  1816.  Defendant  also  made  the 
conditional  surrender  of  her  property  in  the  manor  of 
jj^piemi,  alluded  to  in  the  agreement.  After  W.  Whites 
death,  viz.  on  the  Srd  of  December  1822,  the  defendant 
was  requested  to  re-transfer  the  stock  within  seven  days 
from  that  time.  The  price  of  S  per  cent,  consols  on  the 
Slst  oiAMigHst  1815,  was  55i  per  cent,  and  on  the  Srd 
of  September  1816,  61}  per  cent,  and  on  the  25th  of 
March  1824,  being  two  days  before  the  trial,  the  price 
was94i. 


1824. 

Whitb 


Chittyf  for  the  plaintiff.  It  will  be  contended  for  the 
defendant  in  this  case,  that  the  contract  sued  upon  was 
BsoruxiSy  and  Barnard  v.  Young  (a)  will  probably  be  re- 
lied on  as  an  authority  in  point  It  is,  however,  ver}' 
distinguiAable.  There  it  was  expressly  stated,  that  the 
lender  was  at  all  events  to  have  the  option  of  receiving 


(a)  17  Vet.  44. 

T  2 
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1824.       the  amount  produced  by  the  sale  of  the  stock,  or  of 
*"  having  the  stock  replaced.     Here  the  borrower  was  at 

againit  liberty  to  replace  the  stock  at  any  time  within  a  year 
after  the  loan,  and  according  to  Roberts  v.  Trencyne  {a\ 
that  power  prevented  the  contract  from  being  usurious. 
'{Bayley  J.  In  the  case  there  put,  the  lender  was  to 
receive  no  interest  in  the  mean  time.)  But  a  mere  loan 
of  stock  is  not  usurious,  and  this  was  in  effect  a  loan  of 
•stock  for  the  first  year,  for  the  borrower  might  at  any 
time  have  discharged  the  debt  by  replacing  the  stock. 
{Holrqyd  J.  The  defendant  was  to  replace  the  stock  if 
requested.)  If  a  man  is  bound  to  do  a  thing  on  request, 
he  may  do  it  before.    1  Roll.  Abr.  (R)  pL  4,  5. 

Comi/tiy  contnl,  was  stopped  by  the  Court. 

Abbott  C.  J.  I  am  of  opinion  that  the  case  of  Bar- 
nard  v.  Young  was  rightly  decided,  and  that  this  is  not 
to  be  distinguished  from  it ;  unless,  indeed,  it  makes  a 
difference  that  the  contract  was  to  be  executed  by 
means  of  two  separate  instruments  instead  of  being  com- 
prised in  one.  But  it  was  long  ago  decided  in  Roberts 
V.  Trenayne^  that  such  a  circumstance  makes  t\o  differ- 
ence. It  is  true,  that  in  Barnard  v.  Young  the  agree- 
ment gave  in  "xords  an  option  to  the  lender,  either  to 
have  the  stock  replaced  or  the  produce  paid  to  him  in 
money.  But  the  two  instruments  given  to  the  lender 
in  this  case  produce  the  same  effect,  for  he  might,  were 
it  not  for  the  statutes  of  usury,  enforce  either  the  bond 
for  payment  of  the  money,  or  the  agreement  to  replace 
the  stock.     In   Barnard  v.  Youngs  the  defendant  had 

(a)  £Vo.  Jac.  507. 

lent 
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lent  a  sum  of  lOfiOOLt  and  that  not  being  repaid  at        1824. 
tlie  time  specified,  a  new  agreement  was  entered  into, 
securing  to  him  at  a  future  day  either  so  much  stock  as        againu 

,  ®  ,      ,  ^  ■  Weight. 

the  10,000/.  would  have  purchased  at  the  time  when  it 
ought  to  have  been  paid,  or  the  sum  of  10,000/.  in 
money  at  his  own  option ;  and  there  was  an  undertaking 
at  all  events  to  pay  5/.  per  cent  interest  on  the  prin- 
cipal sum.     The  Master  of  the  RoUs  in  giving  judg- 
ment says,  ^^  The  lender  is  at  his  election  to  have  his 
principal  and  interest,  or  to  have  a  given  quantity  of 
stock  transferred  to  him.     His  principal  never  was  in 
any  hazard,  as  he  was  at  all  events  sure  of  having  that 
with  legal  interest,  and  had  the  chance  of  an  advantage 
if  stock  rose.     It  was   usurious  to  stipulate  for  that 
chance.     In  £ict,  the  stock  did  rise,  and  if  tlie  contract 
had  been  performed,  he  would  have  had  principal  and 
interest  and  a  very  large  premium."     I  cannot  dis- 
tinguish that  case  in  substance  and   effect  from  this. 
Here,  if  the  lender,  after  receiving  5  per  cent,  interest 
on  his  money,  had  afterwards,  on  a  rise  in  the  stocks, 
compelled  the  defendant  to  replace  the  stock  sold,  he 
would,  as  in  that  case,  have  had  principal,  interest,  and  a 
premium  besides.     That  is  an  advantage  which  by  law 
he  was  not  entided  to  contract  for.     The  contract  was 
therefore  usurious,  and  a  nonsuit  must  be  entered. 

Fayley  J.  Looking  at  the  facts  of  this  case,  I  am 
clearly  of  opinion  that  it  falls  within  the  statute  of 
usury,  12  Ann,  sL  2.  c.  16.,  which  enacts,  **  that  all 
bonds,  contracts,  and  assurances  whatsoever  for  pay- 
ment of  any  principal  whereupon  or  whereby  there  shall 
be  reserved  or  taken  above  the  rate  of  51.  in  the  100/. 
for  a  year,  shall  be  utterly  void."     If  then  more  tlian 

T  3  '  51.  per 
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1S24*       SL  per  cent,  per  annum  be  reserved  by  means  of  a  col* 
~  lateral  advantage  either  by  way  of  option  or  otherwise, 

jj^aintt  it  is  within  the  statute.  A  party  may  lawfully  lend 
stock  as  stock  to  be  replaced,  or  he  may  lend  the  pro- 
duce of  it  as  money,  or  he  may  give  the  borrower  the 
option  to  repay  it  either  in  the  one  way  or  the  other. 
But  he  cannot  legally  reserve  to  himself  a  right  to  de- 
termine in  fixture  which  it  shall  be.  It  is  not  illegal  to 
reserve  the  dividends  by  way  of  interest  for  stock  lent, 
although  they  may  amount  to  more  than  5/.  per  cent. 
on  the  produce  of  it,  for  the  price  of  stock  may  fail, 
and  then  the  borrower  would  be  a  gainer;  but  the 
option  must  be  made  at  the  time  of  the  loan.  The  in- 
struments set  out  in  this  case,  shew  that  an  option  to  be 
exerdsed  in  future  was  reserved.  It  has  been  argued 
that  die  agreement  enabled  the  defendant  at  all  events, 
if  she  chose,  to  replace  the  stock;  but  the  agreement  is 
to  replace  it  if  required^  and  the  bond  gave  the  lender 
power  to  enforce  the  repayment  of  the  principal,  which 
was  never  put  in  hazai'd.  Upon  principle,  therefore,  as 
well  as  on  the  authority  of  the  case  of  Barnard  v.  Youngs 
I  think  that  the  plaintiffs  are  not  entitled  to  recover  in 
this  action. 

HoLROYD  J.  I  am  of  opinion  that  this  contract  is 
usurious,  and  cannot  be  distinguished  from  that  which 
was  decided  to  be  so  in  Barnard  v.  Young.  The  case 
of  Roberts  v.  Trenayncj  shews  that  the  effect  is  the 
same  whether  the  contract  be  contained  in  one  instru- 
ment or  in  several.  If  the  produce  of  stock  is  lent  with 
an  agreement  that  it  shall  be  returned  in  money,  and 
the  dividends  are  in  the  mean  time  reserved  by  way  of 
interest,  that  is  usurious  if  the  dividends  amount  to  more 

than 
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than  5/.  per  cent  on  the  produce  of  the  stock.  This  case  1824. 
is  still  stronger,  for  the  dividends  did  amount  to  more 
than  5  per  cent,  on  the  sum  produced  by  the  stock,  and  ^S^^!^_ 
in  addition  to  that  the  lender  had  the  furdier  benefit  of 
choosing  at  a  future  time  whether  the  repayment  should 
be  made  in  stock  or  money.  He  was,  therefore,  entitled 
at  all  events  to  the  principal,  and  more  than  5  per  cent 
interest,  and  the  chance  of  a  still  greater  profit  if  the 
price  of  stocks  happened  to  rise. 

LinxEDALE  J.  I  am  of  the  same  opinion.  The 
dividends  reserved  in  this  case  amounted  to  more  than 
5  per  cent  on  the. produce  of  the  stock.  But  die  law 
allows  that,  if  it  be  bon&  fide  a  mere  loan  of  stock  to  be 
replaced,  for  then,  if  the  stocks  fall,  part  of  the  principal 
is  k)tt.  Here  no  part  of  the  principal  was  put  in  hazard. 
The  bond  was  given  absolutely  for  repayment  of  the 
money  at  a  certain  day,  and  no  <^tion  was  given  to  the 
borrower  as  to  rq[>aying  the  money  or  replacing  the 
stods.  Such  a  contract  b  usurious,  and  no  action  can 
be  founded  on  it. 

Judgment  of  nonsuit 


T  4 
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1824. 


The  East  India  Company  against  Tritton  and 

Others. 

Certain  bUls  of    A  SSUMPSIT.     The  first  count  of  the  declaration 

exchange,  .xX 

drawn  upon  Stated,  that  before  the  time  of  making  the  promise 

by  thlTJ?  L  by  the  defendants  thereinafter  next  mentioned,  in  parts 

tkro^nKH.  beyond   the  seas,   to  wit,   at  Fort  St.  George^   in  the 

'2ti^^^\Z  ^^  ^«^»^^>  ^^^^  '^  to  say,  m  London,  one  G.  G.  Keble^ 

doned  to  D.  jjy  order  of  the  Honorable  the  Governor  in  Council 

and  C  by  an  "^ 

agent  for  there,  and  according  to  the  usage  and  custom  of  mer- 

iTm  H.^  under 

a  supposed  au-  chants,  had  made  three    certain  bills  of  exchange  in 

thority  given  '  i     i  t  i     i  i 

by  a  power  of  writing,  and  dien  and  there  directed  the  same  to  the 
WM  wen  and  Honorable  the  Court  of  Directors  of  the  East  India 
theacceptors;  Company  in  London;  by  one  of  which  said  bills  of  ex- 
d^V^^ifebms  change,  bearing  date  on  the  20th  of  Jflwwan/ 1809,  the 
to  z?.  and  Co.,  g^jj    G,  G»  Keble    requested  the    drawees    thereof,    at 

their  bankers,  ^ 

in  order  that  the  three  months'  sight  of  that  second  of  exchanffe  (first  or 

latter  might,  as  "    ^  . 

their  agents,       third  not  being  paid)  to  pay  or  cause  to  be  paid  unto 

present  them 

for  payment       onc  JV>  Hope,  Esquire,  or  his  order,  in  London^  the  sum 

when  due  * 

jj.  and  Co.  put  of  8940/.    Sterling,  (the  declaration  then  set  out   two 
thebadTof  Uic   <>ther  bills  in  tlie  same  form,  one  for  13,^00/.,  the  other 
Sit  forpay!'^  for  1140/.,)  which  said  bills  of  exchange  the  said  plain- 
xnent,  and  re-     ^iffs  afterwards,  to  wit,  on  &c.,  at  &c.,  upon  sight  thereof 
amount,  which  by  oue  fV.  RamsaVf  their  agent  in  that  behalf,  duly  ac« 

they  soon  after       -^  •^  o  -^ 

paid  over  to 

their  principals.  It  was  afterwards  discovered  that  the  power  of  attorney  given  by  W.  II. 
did  not  autiiorise  his  agent  to  indorse  the  bills,  and  the  administrator  of  fT.  if.,  in  an 
action  against  the  acceptors,  recovered  the  amount  of  them.  The  acceptors  then  brought 
an  action  against  B,  and  Co.,  and  declared  on  a  supposed  undertaking  by  tliem,  that  they, 
OS  holders,  were  entitled  to  receive  the  amount  of  the  bills.  The  jury  found  that  the 
plaintiffs  paid  the  bills  on  the  fattli  of  the  power  of  attorney,  and  not  of  the  indorsement 
by  the  defendants,  and  that  the  latter  paid  over  the  money  before  they  had  notice  of  the 
invalidity  of  the  first  indorsement :  Held,  that,  under  these  circumstances,  the  plaintifis 
could  not  recover  against  the  defendants 

Semble,  that  au  indors«r  does  not  impliedly  warrant  the  validity  of  prior  indorsements. 

cepted, 
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cepted,  according  to  the  said  usage,  &c.,  and  according       1824. 
to  the  form  of  the  statutes  in  that  case  made  and  pro-       — - 
vided ;  the  declaration  then  stated,  that  when  the  bills      Imna  Co. 
became  due  they  were  presented  by  the  defendants,  then      Tmon. 
being  the  holders  thereof,  to  the  plaintiffi  for  payment, 
and  that  at  the  time  of  the  presentment  of  the  said 
several  bills  of  exchange  to  the  plaintiff  tor  payment  as 
aforesaid,  each  and  every  of  the  said  bills  of  exchange 
purported  to  be  indorsed  by  the  said  fV.  Hope,  by  one 
J.  Cardy  as  the  agent  for,  and  by  procuration  of  the  said 
W.  Hopcj  to  Messrs.  Davies  and  Card,  who  indorsed 
them  to  the  defendants.     The  declaration  then  alleged, 
that,  at  the  time  of  the  presentment  of  the  bills  for  pay- 
ment, the  defendants,  according  to  the  said  usage,  &C., 
had  made  their  indorsement  in  writing  upon  each  of  the 
bilk,  their  names,  style,  and  firm  of  dealing,  of  Barclay^ 
Trittanj  and  Co.  being  thereon  respectively  written  and 
then  remaining  thereon,  and  had  thereby  appointed  the 
said  sums  of  money  in  the  said  bills  respectively  men- 
tioned to  be  paid  to  the  bearer  thereof    respectively; 
and  the  defendants  then  and  there  asserted  and  affirmed, 
that  they  the  defendants  were  then  and  there  entitled,  as 
such  holders  of  the  said  bills  of  exchange  as  aforesaid, 
to  receive  the  several  sums  of  money  therein  mentioned 
respectively ;  and  the  plaintiffij  in  fact  say,  that  they,  re- 
lying upon  the  indorsement  by  the  defendants  so  being 
upon  the  said  bills  as  last  aforesaid,  and  upon  the  said 
assertion  and  affirmation  of  the  defendants,  did  then  and 
there  pay  to  the  defendants,  so  being  the  holders  of  the 
said  several   bills  of  exchange,   the  several  sums   of 
maoey  mentioned  in  the  same,  then  and  there  amount- 
ing to  the  sum  of  25,282/.  6s.  6d.     Averment,  that  the 
indorsement  by  Card  was  made  without  any  authority 

from 
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18S4.  from  W.  Hqpe^  and  that  before  the  indorsements  were 
made  by  Card,  to  wit,  on  the  14th  o(  March  1809,  the 

The  EAtT 

Ikdia  Co.  said  W,  Hope  had  dq)arted  this  life  in  parts  beyond  the 


l^uftMT.  seas,  to  wit,  at  &c«  The  declaration  then  set  out  a  grant 
of  administration  to  James  Murray  afterwards  and 
after  such  payment  as  aforesaid,  to  wit,  on  the  ISth  of 
February  1812,  and  of  administration  de  bonis  non  Xo 
John  Murrey,  on  the  Slst  of  October  1814 ;  and  that 
John  Murray,  within  six  years  after  the  grant  of  admi- 
nistration to  James  Murray,  commenced  an  action  against 
the  present  plainti£&,  to  recover  the  amount  of  the  said 
bills  and  interest,  and  in  Michaelmas  term,  2  G.  4.,  re- 
ooivered  85,827^  which  plainti£&  afterwards  ptud:  of 
all  which  premises  the  defendants  afterwards,  to  wit,  on 
&c«,  at  &&  had  notice;  by  reason  of  which  said  several 
premises'  last  mentioned,  the  defendants  then  and  there 
became  liable  to  pay  to  the  plaintiffs  the  said  sum  of 
money  last  mentioned,  whenever  they  the  defendants 
should  be  thereunto  afterwards  requested,  and  being  so 
liable,  promised  to  pay  it. 

The  second  count  alleged,  that  the  bills  were  indorsed 
by  defendants,  and  that  plaintiffs  paid  them,  relying  on 
the  indorsement,  and  omitted  the  statement  of  any  such 
assertion  or  affirmation  by  the  defendants,  as  that  set 
out  in  the  first  count. 

The  third  count  alleged,  that  defendants  indorsed  the 
bills  to  the  plaintiffs,  and  that  they  relying  on  the  in- 
dorsement, paid. 

The  fourth  count  stated,  that  in  consideration  that  the 
plaintiffs  would  pay  the  defendants  being  the  holders  of 
the  bills,  defendants  promised  that  they  would  save 
harmless  and  indemnify  the  plaintiffs  from  any  loss  or 
damage  by  reason  of   the  payment  of  the  bills ;    and 

alter 


it: 
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after  settiog  out  the  proceedings  by  Jdkn  Murrdj/^  as  in        18S4. 
the  first  count,  assigned  as  a  breach,  that  the  defendants       — — 

bad  not  saved  them  harmless.  Ivdia  Co. 


The  fifth  connt  stated,  diat  defendants  undertook  TBmmr. 
and  promised,  that  they  were  entitled,  as  holders  of  the 
ImUs^  to  receive  die  several  sums  of  money  therein  men- 
tioned, and  that  theywonld  indemnify  the  plaintifis. 
Averment,  that  they  were  not,  as  holders,  entitled  to 
receive  the  money,  and  breach,  that  they  did  not  in- 
demnify the  plaintiffi. 

The  sixth  count  was  on  a  promise  to  indemnify  the 
plaintifis  if  ifaey,  the  defendants,  were  not  entitled  to 
receive  the  money  on  the  biUs.  To  these  the  common 
money  counts  were  added.  Pleas,  1st,  non  assumpsit; 
Sdly,  to  the  first  six  counts,  actio  non  accrevit  infra  sex 
annos;  to  the  others,  non  assumpsit  infra  sex  annos. 
Issue  thereon.  At  the  trial  before  Abboit  C.  J.  at  the 
Landmi  sittings  after  Trinity  term  1825,  a  spedal  verdict 
Was  found,  which  stated  in  substance  as  follows.  The 
several  biUs  mentioned  in  the  declaration  were  drawn 
and  accepted  as  therein  alleged.  Afterwards,  and  when 
the  said  bills  became  due  and  payable,  to  wit,  on,  &c., 
the  same  were  presented  for  payment  to  the  plaintiff  by 
the  defendants  and  one  R.  Barclay  since  deceased,  then 
being  bankers  in  Londcn^  and  holders  as  the  bankers  and 
agents  of  and  for  Messrs.  Ikwies  and  Card^  as  hereinafter 
mentioned,  by  the  hands  of  one  W.  Bellj  then  being  the 
derk  and  servant  of  the  defendants  and  B.  Barclay  since 
deotiased,  in  that  behalf.  At  the  time  of  the  presentment 
of  die  said  several  bills  of  exchange  to  the  plaintiffs  for 
payment,  eadi  and  every  of  the  said  bills  of  exchange  had 
indorsements  upon  them  in  the  words  following ;  that  is 
to  soy,  "  Pay  Messrs.  Davies  and  Card,  or  their  order, 

per 
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1824.        per  procuration  of  William  Hope.    J.  Card.'*     "  Pay 
_^   _,  Messrs.   Barclay^    TrittoUf    and   company,    or    order. 

India  Co.  Davies  and  CarcL'*  "  Barclay,  Trittouy  and  Co."  On 
Tahxpn.  the  7th  of  October  1800,  W.  Hope  executed  a  power  of 
attorney  to  Card.  (The  power  was  then  set  out,  being  the 
same  mentioned  in  Mun^ay  v.  Etist  India  Company,  (a) ) 
The  first  indorsement  was  in  the  proper  hand-writing 
of  J.  Cardf  and  before  the  time  of  the  presentment  of 
the  said  three  bills  of  exchange  for  payment,  and  pre- 
viously to  the  payment  thereof,  the  said  power  of 
attorney  was  produced  to  the  plaintiiFs  for  their  in- 
spection, and  the  same  was  inspected  by  them  accord- 
ingly; when  the  said  power  of  attorney  was  so  pro- 
^  duced,   an  entry  thereof  was   made  by  the  plainti£& 

in  a  register  kept  by  them  in  their  treasurer's  office, 
for  thie  entry  of  powers  of  attorney  to  be  acted  upon 
in  paying  monies  for  the  plaintiffs  at  such  office, 
where  all  pa}rments  by  the  plaintifEs  were  and  are 
made.  W.  Hope  died  on  the  14th  of  March  1809,  but 
neither  the  plaintiffs  nor  the  defendants  and  R,  Barclay, 
since  deceased,  nor  J.  Card,  at  the  time  of  the  pay- 
ment of  the  said  bills  of  exchange  hereinafter  men- 
tioned, had  any  knowledge  of  the  death  of  the  said 
W.  Hope.  The  bills  were  indorsed  by  Davies  and 
Cardy  and  the  defendants,  as  alleged.  Upon  the  pre- 
sentment of  the  said  bills  of  exchange  to  the  plaintiffs 
by  the  said  W,  Bell,  then  being  a  clerk  and  servant 
of  the  defendants  and  R.  Barclay,  since  deceased, 
the  plaintifis  did  pay  to  the  said  William  Bell,  as 
such  clerk  and  servant  of  the  defendants,  and  R. 
Barclay^  since  deceased,  the  several  sums  of  money  re- 

(a)  SB.^A,  204. 

spectivcly 
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spectively  mentioned  in   the  same  bills  of  exchange,        1824. 
amounting  together  to  the  sum  of  289282/.  65.  Sd.,       — i— 

The  ISukMt 

which  were  received  by  the  defendants  and  R.  Barday  India  Co. 
accordingly.  The  said  payment  of  the  said  bills  of  exr  Turov. 
change  was  so  made  by  the  plaiatiflb.  to  the  defendants 
and  jR.  Barclay y  since  deceased,  on  die  faith  of  J&hn 
CarcCs  indorsement  on  the  said  biUs  of  exchange,  and 
of  the  said  power  of  attorney  from  the  said  W.  Hope 
to  «7.  Cardj  and  not  on  the  faith  of  the  indorsement 
of  the  defendants  and  22.  Barclay  on  the  said  bills  of 
exchange.  Long  before,  and  at  the  time  of  the  pay- 
ment of  the  said  bills  of  exchange  as  aforesaid,  Daoies 
and  Cord  kept  a  banking  account  with  the  defendants 
and  R.  Barclay^  since  deceased,  who  then  carried  on  * 

the  trade  or  business  of  bankers  in  the  city  of  London 
m  copartnership   together,   and  -  which  said  1ast*^men- 
tioned  JR.  Barclay  died  before  the  commencement  of  this 
action.     Davies  and  Card^  on  the  17th  of  October  1809,' 
sqpedally  indorsed  the  said  bills  of  exchange  as  afore- 
said to  the  defendants  and  IL  Barclay^  since  deceased, 
and  delivered  the  same  to  the  defendants  and  R.  Bar- 
day^  that  they,  as  the  bankers  of  the  said  Davies  and 
Card  might,  in  the  usual  course  of  banking  business, 
receive  payment  of  the  said  bills  of  exchange  when 
the  same  should  be  due,   for  and  on  account  of  the 
said  Davies  and  Card^  the  defendants  and  R.  Barclay 
not  having  had  at  any  time  any  interest  in  the  said  bills 
of  exchange  or  the  proceeds  thereof.     The  defendants 
and  R.  Barclay^  since  deceased,  received  the  money  as 
agents  for  Davies  and  Card,  who  drew  out  the  whole  of 
it  on  the  11th  of  December  1809.     The  grant  of  ad- 
ministration to  James  Murray^  and  afterwards  of  ad- 
ministration 
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1^S4.  ministnUioii  de  bonis  non  to  John  Murray ;  the  action 
'"""'""  bjF  him  against  the  East  India  Company;  the  notice  of 
I«imaCo4  such  action  to  the  defendants;  the  recovery  by  the 
[daintiff  in  that  action,  and  payment  of  the  money  re- 
coviered  to  htm  by  the  Ea^  India  Company ;  and  the 
notice  of  that  fact  to  tlie  defendantSi  were  then  fbmid, 
m  allq;ed  in  the  declaration* 
The  case  was  now  argued  by 

IHndal^  for  the  plainti&  Upon  the  wjiole  of  the 
I'eeord  in  this  case  it  appeiirs  that  the  plaiutiffi  have 
paid  the  bills  in  question  twice  over ;  and  the  point  now 
to  be  determined  is,  whether  they  have  brou^t  their 
action  againsjt  d»e  right  persons  to  recover  the  money  so 
paid.  Each  of  the  special  counts  contains  an  allegation 
4mU;  the  indorsement  of  the  defendants  was  on  the  bills 
when  they  w&c^  presented  for  payment.  That,  in  law, 
imports  a  warranty  that  they  were  the  true  and  lawful 
holders  of  the  bills.  When  the  name  of  the  drawer  of 
a  bill  has  been  forged,  the  acceptor  having  paid  it  to  an 
indorsee,  cannot  recover  back  the  money,  Smilh  v. 
Chester,  (a)  but  that  is  on  the  ground  that  the  acceptor 
is  bound  to  know  the  drawer's  hand-writiug.  Here  it 
appears  that  the  name  of  the  first  indorser  was  written 
without  his  authority ;  but  the  defendants,  by  demanding 
the  money,  and  putting  their  names  on  the  bUls,  im- 
pliedly warranted  that  they  could,  if  necessary,  produce 
evidence  of  the  first  indorsement  This  follows  from 
what  was  said  by  Chawbre  J.  in  Smith  v.  Mercer,  (b) 
The  pluintiifs  in  that  case  had,  as  bankers  of  the  sup- 
posed acceptor  of  a  bill,  paid  the  amount  to  the  defend- 

(«)   I  T.  B,  654,  *  (6)  6  Tauni.  S3, 

ants, 


m  THE  Fifth  Y£ae  of  GEORGE  IV.  tt7 

ants,  the  holders,  who  indorsed  it  before  it  was  presented  1824. 
for  paymeDt.  The  acceptance  was  afterwards  discovered  — -— 
to  be  a  forgery,  and  an  action  was  brought  to  recover  Inbia  Co. 
back  the  money  so  paid  That  learned  Judge  says:  Tunoir. 
^  The  defendants  have  paid  their  money  for  that  which 
is  of  no  value ;  they  have  therdby  sustained  a  losi^  and 
they  ought  not  to  be  permitted  to  throw  that  loss  upcn 
snother  innocent  man,  who  has  done  no  act  to  miskiid 
them ;  and  still  less  oug^t  they  to  be  so  permitted  wfaere^ 
instead  of  being  misled  by  any  act  of  the  plaintiffi,  they 
themselves  have  given  the  appearance  of  authentadty  to 
the  instrument  by  their  own  indorsement,  which  was  a 
sort  of  warranty  of  its  genuineness  at  a  time  when  the 
forged  acceptance  made  a  part  of  the  instrumoit.''  So 
here  die  names  of  JBarclag^  and  Co*  on  the  back  ci  die 
bills  amounted  to  a  sort  of  warranty  that  die  prior 
indorsements  were  made  by  persons  having  proper 
authoriQr  for  that  purpose.  On  the  other  side,  three 
objections  will  probably  be  made.  1st,  That  the  action 
is  barred  by  the  statute  of  limitations;  2dly,  that  the 
bills  were  paid  by.  the  plaintiffs  on  the  faith  of  the 
power  of  attorney,  and  not  of  the  indorsement  by 
Barclay  and  Co. ;  Sdly,  that  the  defendants  received  the 
money  as  mere  agents,  and  paid  it  over  to  their  prin- 
cipal before  they  had  any  notice  that  Card  had  not 
suthority  to  indorse  the  bills.  lAbbott  C.J.  You  had 
better  begin  with  the  secoaad  objection,  for  unless  that 
cm  be  obviated,  it  will  not  be  necessary  to  discuss  the 
others.]  If  the  indorsement  by  Barclay  and  Co.  amounts 
to  a  warranty,  it  is  no  answer  to  say  diat  the  money  was 
not  paid  on  the  feith  of  that  warranty.  If  goods  are 
ftimished  to  A»  and  a  warranty  of  the  payment  is  given 
by  A,  it  would  be  no  defence  to  an  action  on  that  war- 
ranty 
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1824.  ranty  against  B.  to  show  that  at  the  time  of  the  sale  his 
rp|,g£^^  credit  was  not  so  good  as  A.%  and  that  the  goods  were 
India  Co.  furnished  on  ^.'s  credit,  and  not  on  the  credit  of  the 
TftiROK.  warranty.  So  here,  although  the  bills  were  paid  on  the 
fiuth.of  the  indorsement  by  Card  under  the  power  of  at- 
torney given  to  him,  that  is  no  answer  to  this  action  if  the 
indorsement  by  Barday  and  Co.  is  to  be  considered  as  a 
warranty.  To  support  the  next  objection,  viz.  that  the  de- 
fendants received  the  money  as  agents,  Sadler  v.  Evans{a) 
will  probably  be  relied  on;  but  there  all  parties  knew  that 
the  defendant  received  the  money  as  agent  Here  there 
is  nothing  to  show  that  the  East  India  Company  knew 
the  defendants  to  be  agents.  Under  such  circumstances 
an  action  will  lie  against  the  agent  to  recover  back  the 
money  wrongfully  paid  to  him.  Snowdan  v.  Davis,  {b) 
[^Bayley  J.  There  the  defendant  wrongiuUy  took  the 
money  in  the  first  instance.] 

Ca^wpbelly  contrk,  was  stopped  by  the  Court. 

Abbott  C.  J.  I  am  clearly  of  opinion  that  the  plain- 
tiffs cannot  maintain  this  action.  It  is  found  as  a  fact 
by  the  special  verdict  that  before  the  bills  were  paid  the 
plaintiffs  took  all  such  steps  as  they  judged  fit  to  satisfy 
themselves  that  the  first  indorsement  by  J,  Card  was 
made  by  virtue  of  a  sufficient  authority.  The  power  of 
attorney  was  not  produced  by  the  defendants ;  nor  does 
it  appear  that  they  ever  saw  it,  or  had  any  means  what- 
ever of  forming  a  judgment  as  to  its  sufficiency.  But 
laying  that  part  of  the  case  aside,  it  further  appears 
that  after  the  East  India  Company,  who  had  full  means 

(a)  4  ^MiT.  1984.  *  (0  1  Taeunt.  359. 

of 
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of  knowledge^  had  made  all  such  inquiries  as  they       1824. 
thought  fit,  the  defendants,  who  are  perfectly  innocent  _ 

parties,  received  the  money  as  i^ents  and  paid  it  over  ^»^^,  Co. 
to  their  principals.  As  soon  as  the  defendants  received  TBtnoii* 
the  money  Dames  and  Card  might  have  maintained  an 
action  against  them  for  it ;  they  were,  therefore,  bound 
to  pay  it  over.  Perhaps,  indeed,  they  might  have  re- 
fined to  do  so  had  the  money  remained  in  their  hands 
until  the  insufficiency  of  J.  CarePs  authority  to  indorse 
tfaebilla  was  discovered ;  but  in  feet  the  whole  had  been 
paid  over  before  any  such  discovery  was  made.  The 
piaintiffib,  therefore,  cannot  now  call  upon  them  to  restore 
money  which  is  not  in  their  hands,  and  which  they 
had  no  right  to  withhold  from-  their  principals.  For 
these  reasons  our  judgment  must  be  for  the  defendants. 

Batlet  J.  The  most  fevourable  view  of  this  case  for 
the  pUintiffi,  is  to  say  that  both  parties  are  innocent  and 
free  fitmi  blame ;  but  even  then  the  maxim  **  potior  est 
conditio  possidentis''  applies.  And  it  is  to  be  observed, 
that  all  the  means  of  ascertaining  the  extent  of  Cordis 
authority  were  within  the  reach  of  the  plaintiff,  and 
notwithstanding  that,  they  thought  fit  to  pay  the  money. 
Great  injustice  would  be  worked  if  tiiey  were  now  al« 
lowed  to  recover  it  back.  The  defendants  did  not  take 
the  bills  immediately  from  Card^  but  mediately  through 
Dades  and  Card  g  they  had  not,  therefore,  any  right 
to  see  the  power  in  the  hands  of  Card^  nor  am  I  pre- 
pared to  admit  that  every  indorser  warrants  the  genuine- 
ness of  the  prior  indorsements.  But  it  is  not  necessary 
to  decide  or  discuss  that  question.  The  power  was 
shewn  to  the  plaintifis,  it  was  for  them  to  judge  of  the 
extent  of  the  authority  given  by  it.    The  imputation  of 

you  HI.  U  negligence 
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I834u       n^igence  does  therefore  attach  upon  the  plaintiffs,  but 
not  upon  the  defendants.    The  latter  received  the  money 

Tm  Cast 

iwMA  Co.      as  agents  and  have  paid  it  over,  it  would  be  extremely 

ogointt 

TBRfloir.  unjust  to  make  them  refund  the  money.  I  am  therefore 
of  opinion,  that  the  plaintiffs  cannot  recover  in  this 
action* 

HoLROTD  J.  I  agree  entirely  both  in  the  principles 
of  law  which  have  been  stated  by  my  Lord  Chief  Justice 
and  my  Brother  BayUy,  and  in  the  application  of  them 
to  this  case.  The  money  was  paid  by  the  plaintiffs,  not 
on  a  mistake  of  &ct  but  of  law,  the  case  of  Bilbie  v«  Lum* 
letf  {a)  is  therefore  sufficient  to  dispose  of  this  question. 
The  plaintiffi  had  the  means  of  knowledge  in  their 
power,  and  acted  upon  the  information  which  they  ob- 
tained. It  turned  out  that  Cai^d  had  not  any  authority 
to  indorse  the  bills,  but  I  think  the  defendants  were  en- 
tided  to  presume  that  the  indorsement  was  properly 
made,  and  were  justified  in  receiving  the  money,  and 
when  they  had  received  it,  they  could  not  have  resisted 
an  action  brought  for  it  by  their  principals.  Here  was 
no  express  promise  to  repay  the  money  to  the  plaintiffs 
if  the  indorsement  proved  insufficient,  nor  can  any  such 
promise  be  implied  from  the  facts  of  the  case.  The 
defendants  have  paid  over  the  money  to  persons  who 
could  by  law  have  compelled  them  to  do  so,  tlie  plaintiffs 
then  cannot  be  entitled  to  recover  in  this  action. 

LiTTLEDALE  J.  The  wholc  of  the  argument  for  the 
plaintiffs  was  founded  on  the  supposition,  that  a  person 
presenting  a  bill  for  payment  gives  a  warranty  that  the 

(a)  2  East,  469. 

indorse- 
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iodorsements  are  genuine  and  made  under  a  proper  au-  1824>. 
thoritj.  Here,  certainly,  there  was  not  any  express 
warranty,  and  I  am  not  aware  of  any  case  which  says  ^^^^  ^- 
that  sodi  a  warranty  is  to  be  implied.  The  dictum  of  Tnrwv. 
Ckambre  3^  which  has  been  cited,  is  only  that  it  is  a 
wrt  of  warranty.  In  the  present  instance,  upon  the 
&ct8  found  by  the  special  verdict,  there  was  nothing 
like  an  implied  warranty  or  even  a  representation.  The 
pkuntiflft  paid  on  the  faith  of  the  power  of  attorney, 
which  was  shewn  to  and  examined  by  them.  Clearly, 
the  law  will  not  imply  a  warranty  by  the  defendants, 
that  Card  had  power  to  indorse  the  bills  when  the 
plaintjffit  liad  the  means  of  ascertaining  the  extent  of  his 
authorily,  and  the  defendants  had  not  I(  therefore 
in  geoend,  there  were  an  implied  warranty,  of  which 
however  I  am  not  aware,  it  would  in  this  case  be  nega- 
tived by  the  finding  of  the  jury.  Upon  the  whole  then 
it  appears,  that  there  is  not  any  ground  for  the  claim 
made  in  this  action. 

Judgment  for  the  defendants. 


Lewis  against  Catherine  Lee« 

A  SSUMPSIT  for  goods  sold,  money  lent,  &c.     Plea,  a  woman  dl- 

praying  judgment  of  the  writ,  because,  before  and  etthorofor 
at  the  time  of  suing  out  the  writ  of  the  plaintiff,  she,  the  ii^„g  Mpwatc 
said  Catherine,  was  and  now  is  married  to  one  Francis  J^^  hustan^dT 
I^  who  is  still  living,  to  wit,  at,  &c.     And  this,  &c.  ^""^^'^^j^ 
wherefore  because  he  is  not  named  in  the  said  writ,  she 
prays  judgment  thereof,  and  that  the  same  be  quashed. 

U  2  Repli- 


LXK. 


292  CASES  IN  TRINITY  TERM 

1S24.  Replication,  that  the  said  writ,  by  reason  of  any  thing 

/  by  the  said  Catherine  in  her  said  plea  alleged,  ought  not 

ti^nst  '     to  be  quashed,  because,  before  the  time  of  making  the 
said  several  promises  and  undertakings  in  the  declar- 
ation mentioned,  the  said  Francis  Lee  exhibited  a  libel 
in  the  Arches   Court  of  Cantdrbury  against  the  said 
Catherine ;  and  that  the  said  Francis^  on  the  4th  day 
o^  December  1814,  obtained  against  the  said  Catherine 
in  the  said  court,  a  definitive  sentence  of  divorce  from 
the  bed  and  board  of,  and  mutual  cohabitation  with,  the 
said  Francis^  for  adultery  committed  by  the  said  CW- 
therine  with  one  A.  B. ;  and  that,  before  and  at  the  time 
of  the  making  of  the  said  promises  and  undertakmgs  in 
the  declaration  mentioned,  and  from  thence,  until  and 
at  the  time  of  issuing  out  the  said  writ  of  the  plaintiff 
against  the  said  Catherine^  and  still,  she,  the  said  Cathe- 
rine,  lived  divorced,  separate,  and  apart  from  the  said 
Francis  Lee^  her  husband ;  and  that  she,  the  said  Cathe- 
rinCf  during  all  the  time  aforesaid,  and  still,  had  a  large, 
ample,  and  sufiicient  allowance,  as  and  for  her  separate 
maintenance,  and  which  allowance  had  been  during  all 
that  time  paid  to  her,  to  wit,  at,  &c.     And  that  the  said 
Catherine,  so  being  divorced,  separate,  and  apart  from 
her  said  husband,  and  having  such  allowance,  the  said 
several  promises  in  the  declaration  mentioned,  were  made 
by  the  said  Catherine  as  a  feme  sole  upon  her  own  se- 
parate credit  and  account,  and  not  upon  the  credit  or 
account  of  her  said  husband,  to  wit,  at,  &c.     And  this, 
8tc.  wherefore  he  prayed  judgment,  and  that  the  said 
writ  might  be  adjudged  good,  and  that  the  said  Cathe^ 
rine  might  answer  over  thereto,  &c.     Demurrer. 

Dover  in  support  of  the  demurrer.     The  replication 

is  bad  in  point  of  form,  because  it  refers  to  the  promises 

'  in 
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in  the  declaration  and  not  to  the  writ,  of  which  the  plea  1824. 
prays  judgment*  It  therefore  goes  beyond  the  plea,  to  j^^^ 
which  it  ooght  to  be  an  answer,  and  is  bad  as  a  de-  agahut 
parture  from  it  Secondly,  it  contains  double  matter. 
The  plaintiff  relies  upon  two  points :  first,  the  divorce ; 
and,  aeoondly,  that  credit  was  given  to  the  defendant  as 
a  feme  sole.  These  two  facts  have  no  connection,  and 
do  not  constitute  one  proposition*  Thirdly,  the  divorce 
is  informally  pleaded,  for  it 'ought  to  have  been  shewn 
before  whom,  and  for  what  cause,  it  took  place,  Comytis 
D^.MaiemerUy  {11)4^3.^  \  Co.LU.SOS.a.  But,  fourtlily, 
the  replication  is  no  answer  to  the  plea,  because  it  does 
not  shew  that  the  defendont  had  ceased  to  be  a  feme 
covert;  and  it  is  quite  clear,  that  if  she  continued  a 
feme  covert,  she  was  not  liable  to  be  sued  alone.  Gil" 
darist  v.  Brawn  (a)  shews  that  a  feme  covert  living  apart 
from  her  husband  and  in  adultery,  cannot  be  sued  as  a 
feme  sole;  and  the  law  is  the  same  even  if  she  lives  se- 
ponUe,  and  has  alimony  pending,  the  suit  in  the  Eccle- 
siastical Court,  and  obtains  credit  in  her  own  name,  M- 
lagh  v.  Leigh,  {b)  In  Marshall  v.  Buttoti  (c),  all  the  former 
cases  were  reviewed,  and  it  was  fully  established,  that  a 
feme  covert  cannot  bring  an  action  while  the  relation  of 
marriage  subsists^  and  she  and  her  husband  ore  living  in 
this  kingdom,  notwithstanding  she  lives  separate  from  her 
husband,  and  has  a  separate  maintenance  secured  to  her 
by  deed.  If  the  defendant,  therefore,  be  still  a  feme 
covert,  this  falls  within  the  rule  laid  down  in  these  cases. 
Whether  she  be  a  feme  covert  or  not  depends  upon  the 
effect  which  the  common  law  courts  will  give  to  a 
sentence  of  divorce  a  mensa  et  thoro.     Now,  at  com- 

(a)  4  r.  R.  766.  (6j  5  T.  li.679.  (c)  8  J.  A  545. 
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1824.       mon  law  a  wife  could  not  sue  without  her  husband,  ex- 
cept  in  cases  where  he  was  supposed   to  be  ciyiliter 

omuui       mortuus.     In  Co.  Lit.  1 82  b.  Lord  Coke  says,  <*  that  a 

wife  is  disabled  to  sue  without  her  husband,  as  much  as 

a  monk  is  without  his  sovereign,  and  h^  mentions  Sir 

Sobert  Belhuqfs  case  as  an  exception.     He  was  exiled 

or  banished  for  life  beyond  sea,  and  his  wife  was  allowed 

to  sue  out  a  writ  in  her  ow^  name,  he  being  alive*" 

And  Lord  Coke  afterwards  observes,  ^^  that  a  deportation 

for  ever  into  a  foreign  land,  like  to  profession,  is  a  civil 

death,  and  that  is  the  reason  that  the  wife  may  bring  an 

action  or  may  be  impleaded  during  the  natural  life  of 

her  husband ;  and  so,  if  by  an  act  of  parliam^it  the 

'  husband  be  attainted  of  treason  or  felony,  and  saving 

his  life,  is  banished  for  ever  as  Belknap  was,  this  is  a 

civil  death,  and  the  wife  may  sue  as  a  feme  sole ;  but  if 

the  husband  have  judgment  to  be  exiled  but,y^  a  ttmcj 

which  some  call  a  relegation,  that  is  no  civil  death.** 

Unless,  therefore,  the  sentence  of  divorce  a  mensa  et 

thoro,  operates  as  a  civil  death  of  the  husband,  it  b  clear 

that  the  wife  cannot  be  sued  as  a  feme  sole.     Now,  here 

the  divorce  is  for  adultery,  and  though  at  one  time  it 

was  held  that  that  was  a  ground  of  divorce,  a  vinculo 

matrimonii ;  it  was  afterwards  solemnly  settled  in  Fol- 

jambe^s  case  in  44  Elizabeth  (a),  that  it  was  only  ground 

of  divorce  a  mensa  et  thoro,  and  this  alteration  of  the 

law  may  account  for  some  of  the  dicta  to  be  found  in 

the  older  cases.     The  sentence  of  divorce  a  mensa  et 

thoro  does  not  extinguish  the  obligations  attending  the 

relation  of  husband  and  wife,  but  merely  suspends  them 

and  operates   only  as  a   temporary  separation.     The 

(a)  Moore,  68 J.     iVoy.  ICXX 

sentence, 
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sentence^  so  far  from  dissolving  the  matrimonial  tie,  by       1824. 
its  very  tenor  contemplates  the  possibility  of  recon- 
dilation  and  renewed  cohabitation,  and  it  is  in  con-       agamu 

Luu. 

formity  to  this  notion  that  the  injured  party,  before 
becoming  entitled  to  tlie  benefit  of  the  sentence,  is 
obliged  to  enter  into  a  bond  to  lead  a  chaste  and  con-  * 

tinent  life  without  contracting  marriage  during  the  life 
of  the  defendant.    The  words  of  the  sentence  are^  **  We 
do  declare  that  the  said  A.  B.  ought  by  law  to  be  di- 
vorced and  separated  from  bed,  board,  and  mutual  co- 
habitation with  the  said  C.  Z).,  her  husband,  until  they 
skall  be  reconciled  to  each  oilier j  and  we  do  divorce,  &c. 
bond  being  given/'  {a)    It  is  evident,  therefore,  that  the 
sentence  contemplates  only  a  temporary  separation,  and 
resembles  the  case  put  by  Lord  Cokcj  where  the  husband 
is  exiled  but  for  a  time.     It  does  not  operate,  therefore, 
as  a  civil  death  of  the  husband  does.     In  that  case  the 
woman  is  considered  as  a  widow.     Such  a  sentence  does 
not  bar  dower,  Co.  Lit.  32.,  StawePs  case  (6),  nor  bastard- 
ize the  issue  (c),  nor  determine  an  estate  to  the  husband 
for  the  life  of  his  wife.     At  common  law,  therefore,  the 
eSsct  of  such  a  sentence  was  not  to  destroy  the  relation  of 
husband  and  wife,  and  to  make  the  woman  a  feme  sole. 
By  the  1 3  Ed.  1 .  5. 1 .  c.  33.,  a  woman  who  elopes  with,  and 
continues  with,  an  adulterer,  loses  her  dower ;   but  that  is 
by  the  positive  enactment  of  the  l^islature.     If  parties 
sqmrated  by  divorce  a  mensa  et  thoro  marry  agaui,  they 
may  be  proceeded  against  in  the  Ecclesiastical  Courts^ 
although  they  are  not  indictable  for  felony  under  tlie 
1  Jac.l.  c.ll.,  because  they  are  widiin  the  exception  in 

(a)  PoynUr  on  Marringe  and  Divorce,  1 82. 

(6)  Godboltl,  145.  Koy,  108.  But  8ce,contnl|  RoWs  Abr,  Dower,  p.  13. 

(c)  £urn*t  Ecd.  Law,  tit  Marriage,  502. 

U  4  the 
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1S34.  the  third  section ;  but  it  is  quite  clear  from  Partef's 
case  (a),  that  if  they  had  not  been  expressly  excepted, 
they  would  have  been  within  the  enacting  clause.  It  is 
clear,  thra,  that  the  sentence  of  divorce  a.  mensa  et  thoro 
has  not  thd  effect  of  putting  an  end  to  the  coverture  of 
the  woman ;  and  that  being  so^  Hatched  v.  Baddeley  {b\ 
and  Marshall  v.  Itidton{c\  shew  that  she  cannot  be  sued 
as  a  feme  sole. 

Abraham^  contr^  The  authorities  cited  on  the  other 
Itide  establish  this  principle,  that  it  is  not  in  the  power 
of  parties,  by  their  private  agreement,  to  alter  the 
character  and  condition,  which  by  law  results  from  the 
state  of  marriage.  But  here,  that  character  and  con- 
dition b  altered,  not  by  the  agreement  of  the  parties, 
but  by  the  sentence  of  a  court  of  competent  jurisdiction. 
In  EUagh  v.  Leigh  (d)  proceedings  had  been  instituted  in 
the  Elcclesiastical  Courts  and  alimony  had  been  allowed ; 
but  no  adjudicatioti  had  taken  place  upon  the  matter 
before  the  court.  In  this  case  the  replication  states, 
that  the  Ecclesiastical  Court  pronounced  a  definitive 
sentence  of  divorce  from  bed  and  board,  and  that  the 
parties  did  live  separate  at  the  time  when  the  action  was 
brought  It  does  not  appear  that  the  separation  was  to 
be  temporary ;  it  might  continue  during  their  lives.  In 
3  Salkeldy  188.  it  is  said,  that  a  divorce  for  adultery  was 
anciently  a  vinculo  matrimonii,  and,  therefore,  in  the 
beginning  of  the  reign  of  Queen  Elizabeth^  the  opinion 
was,  that  after  divorce,  the  parties  might  marry  again ; 
but  in  Foljamb^s  case  (^),  that  opinion  was  changed,  and  it 
was  held  to  be  only  ground  of  divorce  a  mensa  et  thoro ; 

(a)  Cro.  Car.  4ei.  {b)  2Blac*  1079. 

(c)  8  r.  R.  545.  (d)  5  r.  R*  679. 

(e)  Jioore,  683.     iVby.  loa 

and 
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and  aocoxding  to  Stepkem  v.  7o%(a),  after  a  divorce  1824. 
causa  aduiterii,  a  release  by  the  husband  of  an  obligation 
made  to  .his  wife  before  marriage  was  adjudged  good. 
Admitting  tbereforcy  that  a  sentence  of  divorce  a 
mensa  et  thoro  does  not  wholly  destroy  the  relation  of 
husband  and  wife»  still  it  operates  as  a  suspension  of 
that  relation  so  long  as  the  parties  Continue  to  live  se- 
parate in  pursuance  of  the  sentence;  and  upon  that 
ground,  children  bom  during  such  separation,  are  prima 
fide  bastilrds,  The  Parish  of  St.  George  v.  St.  Margaret^ 
Westminster,  {b)  Here  it  is  stated,  that  the  wife  did,  at 
the  ooinmencement  of  the  action,  live  separate  and  apart 
inm  her  husband :  she^  therefore,  was  not  at  that  time  a 
feme  covert. 

•  Abbott  C  J.  There  is  no  authority  to  shew  that  a 
sentence  of  divorce  a  mensa  et  thoro  for  adultery  so  far 
destroys  the  relation  of  husband  and  wife  as  to  make 
the  latter  a  feme  sole.  In  Hatchet  y.  Baddeley  {c), 
Bladstone  J«  says,  that  a  feme  covert  cannot  be  sued 
alone  unless  in  the  known  excepted  cases  of  abjuration, 
exiles  and  the  like,  where  the  husband  is  considered  as 
dead,  and  the  woman  as  a  widow,  or  else  as  divorced  a 
vinculo.  In  Hy(k  v.  Price  (d),  the  then  Master  of  the 
Rolls,  Lord  Jluinley^  after  citing  this  dictum,  says,  that 
he  bad  taken  the  pains  to  look  at  all  the  cases  on  this 
sutgect  which  were  collected  in  Lean  v.  Sekutz{e% 
and  that  they  all  shewed  that,  subject  to  the  ex- 
ceptions mentioned  by  Mr.  Justice  Blackstone^  no  action 
could  be  maintained  against  a  married  woman ;  and  in 

(a)  Cro.  EHm.  908.  (6)  1  Salh.  123. 

(c)  i  Black.  1062.  (d)  3  Vn.  443. 

(«}  S  A  1195. 

Marshall 
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1824.  Marshall  v.  Button^  wbidi  was  aligned  before  the  twelve 
Judges,  Lord  Kerg^onf  in  delivering  the  judgment  of 
the  court  says,  ^*  We  find  no  authority  in  the  books 
to  shew  that  a  man  and  his  wife  can,  by  agreement 
between  themselves,  change  their  legal  capacities  and 
characters,  or  that  a  woman  may  be  sued  as  a  feme 
sole,  while  the  relation  of  marriage  subsists,  and  she 
and  her  husband  are  living  in  this  kingdom."  Now 
in  this  case  it  is  clear,  from  the  authorities  cited, 
and  from  the  terms  of  the  sentence  which  have  been 
referred  to,  that  a  divorce  for  adultery  does  not  de<- 
stroy  the  relation  of  marriage,  but  that  it  merely  sus- 
pends for  a  time  some  of  the  obligations  arising  out 
of  that  relation.  The  relation  of  marriage,  therefore, 
still  subsisting,  and  the  defendant  still  continuing  a  feme 
covert,  according  to  all  these  authorities,  she  cannot  be 
sued  without  her  husband.  The  judgment  of  the  Ckmrt 
must,  therefore^  be  for  the  defendant 

Judgment  for  the  defendant. 


BusHBY  and  Another,  Executors  of  J.  Bushby, 
against  John  Milbourn  Dixon,  Heir  of  John 
MiLBOURN  DixoN,  dcceased* 


A.B.,w\8edo£  F)EBT  on  a  bond,  dated  the  I2th  oiNaoembcr  1795, 
simple,  at  the  executed  by  John  Milbourn  Dixon,  deceased,  and 

deaUi^in  the       ^^^J/  Dixon,  deceased,  to  John  Bttshby,  deceased,  in  th^ 

possession  of  a 

tenant  from  year  to  year,  died,  leaving  C.  2>.  her  heir  at  law.  No  rent  was  ever  paid  to 
him,  it  being  supposed  that  the  lands  passed  to  a  devisee  under  the  will  of  A.  B.  After 
the  death  of  C*  D*,  his  son  and  heir  at  law  brought  ejectment,  and  recovered  the  lands. 
In  debt  against  the  son,  as  heir  of  C;  D.,  on  a  bond  given  by  the  latter,  to  which  the  son 
pleaded  no  assets  by  descent  from  his  father,  it  was  held,  that  the  father  was  seised,  in  fact, 
of  the  lands  in  question,  that  tliey  descended  from  him  to  his  son,  and  were,  therefore, 
tUMCts  in  the  hands  of  the  Utter,  liabla  to  the  bond  debt, 

penal 


Dizov* 
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paial  sum  of  860/.,  conditioned  for   the  payment  of       1824. 
IBOif.,  with  interest,  at  4f  per  cent  on  the  12th  otNth'       — — 

BlTtHBY 

vember  1796.  The  first  plea  was  non  est  factum.  The  agamst 
second  solvit  ad  diem.  The  third  solvit  post  diem.  On 
which  pleas  respectively  issues  were  joined,  and  found 
for  the  plaintiff.  The  last  plea  and  issue  thereon  were 
as  follows :  that  defendant  ought  not  to  be  charged  with 
the  said  debt,  by  virtue  of  the  said  supposed  writing 
obligatory,  because  he,  the  said  defendant,  hath  not,  nor 
at  the  time  of  the  exhibiting  the  bill  of  the  said  plaintiflb 
in  this  behalf,  nor  at  any  time  before  or  since,  had  he 
any  lands,  tenements,  or  hereditaments  by  descent  ftom 
the  said  John  Milboum  Dixon^  in  fee  simple;  and  this, 
&C.,  wherefore  he  prays  judgment  if  h^  the  said  de- 
fendant, as  heir  of  the  said  John  Milboum  Dixon  de- 
ceased, ought  to  be  charged  with  the  sud  debt  by  virtue 
of  the  said  writing  obligatory.  Replication,  that  the 
defendant  hath,  and  at  the  time  of  the  exhibiting  of  the 
bill  of  the  plaintiils  in  this  behalf,  had  sufficient  lands, 
tenements,  and  hereditaments  by  descent  from  the  said 
John  Milboum  Dixon  in  fee  simple,  wherewith  the  said 
defendant  could,  and  might,  and  ought  to  have  satisfied 
the  said  debt  above  demanded.  At  the  trial  before 
Holroyd  J.,  at  the  Summer  assizes  for  Ctmberland,  182S, 
a  verdict  was  found  for  the  plaintiffi  on  this  last  issue, 

* 

subject  to  the  opinion  of  the  Court  on  the  following 
case.  The  obligor,  Lucy  Dixon^  at  the  time  of  making 
her  will,  and  also  of  her  death  as  hereinafter  mentioned, 
was  seized  in  fee  of  the  adjoining  tenements  of  Catlomfy 
and  Simeons  Onsets  being  both  of  fi'eehold  tenure,  and 
situate  in  tiie  parish  of  Kirk  Andrews  upon  Esk,  in  the 
county  of  Cumberland;  and  by  her  will  duly  executed, 
devised  her  messuage  or  tenement,  called  Catl(/wdi/,  to 

her 


Dixov. 


SOO  CASES  IN  TRINITY  TERM 

1824.  her  daughter  Ann,  the  wife  of  John  Milboum,  for  her 
life  with  power  to  dispose  thereof  by  will.    Luof  Dixon 

asoMut  died  so  seised,  on  the  15th  of  June  1797.  At  the  time 
of  making  her  will,  and  also  of  her  death,  both  Catkrwdy 
and  Simeons  Onset  were  occupied  as  one  farm,  being  in 
the  possession  of  the  samepej-son  as  tenant  from  year  to 
year  of  the  whole,  iinder  one  rent ;  which  person  con- 
tinued in  possession  as  tenant  until  the  year  1807.  From 
the  time  of  the  death  of  Lucy  Dixon,  Ann  Milboum,  and 
John  Milboum  her  husband,  contending  that  Simeons 
Onset  passed  by  this  devise,  received  the  rents  of  both 
estates  during  her  life*  Ann  MiWowm  died  in  1801, 
and  after  her  death,  her  husband  John  Milboum  received 
.the  r^ts  and  pn^ts  both  of  CatkADdy  and  Simeons 
Onset,  as  tenant  by  the  curtesy  until  his  death,  which 
took  place  in  June  1815.  In  1807,  the  said  John  MiU- 
bourn  granted  a  lease  of  the  two  tenements  to  John 
Forster  and  Adam  Forsta-  for  nine  years,  under  which 
the  lessees  held  the  possession,  and  paid  the  rent  to  John 
Milboum  during  his  life  \  the  last  rent  which  was  paid 
by  them  to  John  Milboum  was  at  Whitsuntide  1815,  and 
Uien  due,  which  was  subsequently  to  the  death  oi  John 
Milboum  Dixon,  the  other  obligor,  which  took  place  on 
the  27th  of  April  1815.  The  obligor  John  Milbourn 
Dixon  was  the  heir  at  law  of  Lucy  Dixon,  and  he,  in 
Hilary  vacation  1815,  served  a  declaration  in  ejectment 
upon  the  tenant  in  possession  of  Simeons  Onsets  claiming 
it  as  heir  at  law  of  Lucy  Dixon,  but  he  died  as  before 
stated,  on  the  27th  of  April  1815,  and  no  further  pro- 
ceedings took  place  therein.  The  defendant,  after  the 
death  of  his  father,  brought  another  ejectment,  and  after 
obtainuig  a  judgment  by  default,  recovered  the  pos- 
session of  Simeons  Onset  in    Trinity  vacation    1815. 

After- 
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Afterwards  one  Isaac  Milboum,  the  son  of  the  said  Arm  1^24. 
MUbouruj  brought  an  ejectment  for  the  same  premises, 
which  was  defended  bf  J.  M.  Dixon  the  present  defend-  4^mtt 
anty  upon  the  trial  of  which  a  verdict  was  found  for  the 
defoidant,  and  a  rule  nisi  having  been  obtained  to  set 
aside  that  verdict,  the  Court  of  King^s  Bench  upon 
argument  discharged  the  rule,  being  of  opinion  that 
Simeons  Onset  did  not  pass  either  by  the  will  of  Lucy 
Dixon  or  of  Ann  Milboum.  The  question  for  the 
oimilon  of  the  Court  is,  whether  the  present  defendant 
took  Simeons  Onset  by  descent  from  his  father. 

Ptttteaon  for  the  plaintiiF.  The  simple  question  to  be 
decided  is,  whether  the  defendant's  father  was  ever 
actually  seised  of  Simeons  Onsets  for  it  must  be  admitted, 
that  a  seisin  in  law  in  the  &ther  is  not  sufficient  to  make 
the  estate  assets  in  the  hands  of  his  son,  Co»  Lit.  lib. 
n.  S.  The  case  states,  that  the  estate  in  question  at  the 
time  of  Ijucy  Dixon^s  death  was  in  the  possession  of  a 
tenant  from  year  to  year.  At  that  time  J.  M.  Dixon^ 
the  father,  could  not  enter  by  reason  of  the  outstanding 
term,  but  the  possession  of  a  tenant  for  years  is  the 
possession  of  the  person  entitled  to  the  freehold ;  the 
&ther  was  therefore  seised  in  fact  immediately  on  the 
death  of  L  Dixon.  In  Co.  Litt.  1 5  a.  this  very  case  is 
put,  and  the  same  was  held  respecting  a  copyhold  in  fee 
in  Brawn's  case*  (a)  In  note  82.  to  Co.  Litt.  15  a. 
Mr.  Hargraoe  cites  Jenk.  242.  as  shewing  that  the  entry 
of  a  de^see  for  years  will  make  a  possessio  fratris,  Vin. 
Abr.Descent  (K),  pi. 34.  S.C.  So  in  Goodtitk  v^  Neto- 
man  (6),  the  possession  of  guardian  in  socage  was  held  to 

(a)  4  Co.  SI.    Motrt,  185.  (i)  8  WSu  516. 

be 
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18S4*  be  the  possession  of  the  heir.  The  possession  of  tenant 
"""^^^  for  years  has  also  beoi  holden  sufficient  to  aiye  actual 
agakut  seisin  to  a  feme  covert  so  as  to  mifce  her  husband  tenant 
by  the  curtesey,  De  Grey  v.  Bichardson,  (a)  If  then  the 
possession  of  the  tenant  was  the  possession  of  J.  M. 
Di^on^  he  was  actually  seised  on  the  death  of  L.  Dixon^ 
The  subsequent  payment  of  rent  to  the  supposed  de- 
visee of  SimeorCs  Onset  might  be  a  disseisin  of  «7.  M. 
Dixonf  but  could  not  be  an  abatement.  The  possession 
of  tiie  tenant  for  years  protected  the  heir  from  abate- 
ment, Co.  Lit.  243  a.  \B^ley  J.  If  the  present  defend- 
ant had  claimed  the  lands  in  question  in  a  real  action 
as  heir  of  the  father,  could  he  say  that  his  father  was 
seised  by  taking  the  esplees  ?]  He  might,  for  although 
rent  was  paid  to  another,  yet  the  tenant  must  be  con- 
sidered as  taking  the  esplees  or  profits  of  the  lands  for 
the  use  of  the  person  entitled  to  the  freehold,  the  pos- 
session of  the  tenant  being  in  law  bis  possession.  It  is 
even  doubtful,  whether  the  payment  of  rent  to  a  third 
person  amounted  in  this  case  to  a  disseisin  of  J.  M. 
DixoHf  as  it  was  paid  to  the  devisee  under  a  mistake, 
and  not  with  intent  to  work  a  disseisin,  Litt,  s.  396. 
Williams  v.  Thomas  (b).  Doe  v.  Perkins  {c\  Jarrett  v. 
Weare  {d),  HaU  v.  Doe.  (e) 

Tindal  contra.  Looking  at  the  whole  of  this  case,  it 
appears  that  the  obligor  had  not  any  such  seisin  of  the 
estate  in  question  as  to  make  it  descendible  from  him  to 
the  defendant.  L.  Dixon  died  seised  on  the  15th  of 
June  1797*     Ann  MiUxmrn^  and  John  her  husband,  re- 

(a)  5  Atk.  469.  {b)   12  Easty  141. 

(c)  5  M.  ^  S.^IX,  ((/J  3  Price,  575. 

{e)  5B.iA.6S7. 

ceived 
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cebred  the  rents  from  that  time  till  I8OI9  when  Ann 
died,  the  rents  were  Uien  received  by  J.  Milboum^ 
dmiming  to  be  tenant  by  the  curtesy  up  to  Whitsuntide 
1815;  before  which  timei  viz.  on  April  the  27th  in  that 
year,  J.  M.  Dixon  died.  It  is  plain,  therefore,  that  the 
obligor  never  enjoyed  the  profits  of  the  estate,  and  the 
authorities  which  have  been  cited  do  not  shew  that 
under  die  circumstances  of  this  case  he  was  seised  in 
&ct  In  Co.  Liu.  15  a.  which  has  been  referred  to,  he 
speaks  of  the  son  dying  <*  before  entry  or  receipt  of 
rent''  Those  words  manifestiy  imply  that  he  speaks  of 
a  case  where  the  rent  would  have  been  paid  to  the  son 
if  he  had  lived  till  it  became  due,  and  not  of  a  case 
where  there  has  been. a  denial  of  his  tide  as  in  this 
casew  Here  the  rent  was  recdved  by  another  person 
under  a  claim  of  right  as  devisee  under  the  will  of 
L.  Dixon.  So  in  the  case  cited  from  Jenk.  242.  where 
the  entrv  of  the  devisee  was  held  to  be  an  entry  for  the 
hdr  at  law,  there  was  no  adverse  claim;  again,  in  Goodr 
title  V.  Newman^  there  was  an  actual  entry  by  the  guar- 
dian in  socage.  Here  the  plaintiff  cannot  recover, 
unless  he  succeeds  in  shewing  that  a  person  who  was 
kept  out  of  the  enjoyment  of  the  freehold  during  his 
whole  life  by  an  adverse  agreement  between  the  tenant 
and  a  third  person,  was  nevertheless  actually  seised  of 
the  freehold.  This  would  have  been  a  disseisin  if  the 
obligor  had  entered  or  *eceived  rent,  Roll.  Ahr.  Disr 
seisin  (C\  pL  8.  Bro.  Abr.  Disseisin^  pi.  96.  But  as  he 
had  not  'entered  or  received  rent  it  was  an  abatement, 
for  if  the  obligor  having  received  rent  would  have  been 
disseised  by  a  subsequent  payment  of  it  to  another,  why 
should  not  the  payment  of  it  to  another  ab  initio,  pre- 
vent him  from  ever  becoming  seised.    In  Com.  Dig. 

AbatemetU 
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1824.       AbatemerU  (A  l.)*  it  is  defined  to  be  <<  when  on  a  dying 
^  seised,  one  without  riirht  enters  before  the  heir/'    And 

««atfMr        in  Co.  Litt.  277  eu  it  is  said,  than  an  abator  takes  away 

Dizoir. 

the  freehold  in  law  descended  to  the  heir.  The  ques- 
tion put  as  to  the  bringing  a  real  action  is  also  impor- 
tant, for  how  can  it  be  said  that  the  obligor  took  tiie 
espleesy  when  John  MUboum  and  his  wife  received  all 
the  rent  which  was  paid  for  the  land. 

Abbott  C.  J.  I  am  of  opinion  diat  the  verdict  on 
the  last  issue  must  be  entered  for  the  plaintifi^.  It  is 
clear  that  if  the  obligor  was  ever  actually  seised  of  the 
estate  in  question,  for  however  short  a  time,  the  defend- 
ant, takes  it  by  descent  from  him.  But  the  seisin  of  the 
obligor  must  be  shewn  to  have  been  a  seisin  in  fact.  That 
is  also  necessary  to  make  a  possessio  fratris,  so  as  to 
cause  the  descent  of  an  estate  to  a  sister  of  the  whole 
blood,  in  preference  to  a  brother  of  the  half  blood;  and 
therefore  whatever  seisin  suffices  in  the  latter  case  will 
suffice  to  charge  the  defendant  in  this  action.  Advert- 
ing to  the  doctrine  on  this  point  in  Co.  Litt.  15  a.  we 
find  it  laid  down  thus :  ^*  If  the  father  maketh  a  lease 
for  years,  and  the  lessee  entreth,  and  dieth  (a),  the 
eldest  son  dieth  during  the  term^  before  entry  or  receipt 
of  rent,  the  youngest  son  of  the  half  blood  shall  not  in- 
herit, but  the  sister;  because  the  possession  of  the 
lessee  for  years  (and  a  tenant  from  year  to  year  is  to  be 
considered  a  lessee  for  years  for  this  purpose,)  is  the 
possession  of  the  eldest  son  so  as  he  is  actually  seised  of 
the  fee  simple,  and  consequendy  the  sister  of  the  whole 
blood  is  to  be  heir."     This  establishes  that  the  posses- 

(«)  i.  e.  the  fttbtr  dieth. 
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Am  of  a  tenant  for  year%  being  a  rightful  possession,  is       1824« 
considered  in  law  as  the  possession  of  the  heir,  and       _ 
therefore  gives  him  a  seisin  in  &ct.    On  the  authority        tigamu 
of  this  doctrine,  which  has  been  very  often  recognized  in 
other  cases,  I  think  that  we  are  bound  to  say  that  the 
obligor,  J.  M.  Dzjeorif  was  for  a  time  seised  in  fact  of 
Simeon^s  Onsets  and  consequently  that  the  defendant  had 
the  land  by  descent  from  him,  and  is  thereby  rendered 
diargeable  in  this  action. 

Bayley  J.  It  is  clear  on  which  side  thejusdceof 
this  case -lies,  for  as  heir  either  of  Ltuy  Dixon  or  of  his 
JfatheT)  the  defendant  is  certainly  liable  to  discharge  this 
bond*  But  stiU  we  must  see  that  he  is  properly  charged 
as  heir  of  his  &ther,  in  order  to  give  judgment  for  the 
pEaintifis  in  this  action.  It  seems  to  me  that  the  taking 
of  the  esplees  by  the  tenant  is  a  taking  for  the  person 
msed  of  the  freehold.  In  Batcliffe^s  case  (a)  there  is  * 
diis  passage  relating  to  the  doctrine  of  possessio  fratris, 
^  If  the  elder  son  enters,  and  by  his  own  act  hath 
gained  the  actual  possession,  or  if  the  lands  were  leased 
far  years,  or  in  the  hands  of  a  guardian,  and  the  lessee 
or  guardian  possess  the  land,  there  the  possession  of 
the  lessee  or  guardian  doth  vest  the  actual  fee  and  free- 
hold in  the  elder  brother."  Where  there  is  no  one  in 
possession  at  the  death  of  the  ancestor,  there  must  be 
an  actual  entry  by  the  heir  to  give  him  the  seisin  in 
fitct.  But  when  there  is  a  tenant,  his  possession  becomes 
that  of  the  heir  immediately  on  the  death  of  the  ances- 
tor. The  subsequent  misconduct  of  the  tenant  in  pay- 
ii^  rent  to  another  person,  or  the  mistake  of  the  heir  as 

(«)  3  Co.  4'i. 

Vol.  III.  X  to 
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I82l<»  to  his  rights,  cannot  by  relation  alter  the  nature  of  the 
g^^^^  seisin  which  he  before  had.  In  this  case,  therefore,  I 
^'^J  ^^  ^^  opinion  that  the  defendant  took  the  land  in  ques- 
tion by  descent  from  his  &ther,  and  that  the  verdict  on 
the  last  issue  must  be  entered  for  the  plaintiffs. 

« 
fioLROYD  J.     I  think  that  the  defendant  is  liable  to 

this  action  as  heir  of  his  father,  having  received  lands  by 
descent  from  him,  his  father  having  been  seised  of  them 
in  fact.  Lord  Coke  puts  the  two  cases  of  a  man  dying^ 
seised  of  lands  in  his  own  possession,  and  of  lands  in 
the  possession  of  a  tenant  for  years.  If  he  is  in  pos- 
session himself  the  freehold  descends  on  the  heir,  and 
he  is  immediately  seised  in  law,  but  not  in  fact.  In  Co» 
LdU.  277*  a.  speaking  of  an  abator,  he  says :  **  Abate  is 
both  an  English  and  French  word,  and  signifieth,  in  its 
proper  sense,  to  diminish  or  take  away;  as  here  by  his 
entry  he  diminisheth  and  taketh  away  the  freehold  in 
law  descended  to  the  heir."  And  again :  *^  A  disseisin 
is  a  wrongful  putting  out  of  him  that  is  acttuiUy  seised 
of  a  freehold.  An  abatement  is  when  a  man  died  seised 
of  on  estate  of  inheritance,  and  between  the  death  and 
the  entry  of  the  heir  an  estranger  doth  interpose  him- 
seli^  and  abate."  So  that  if  a  man  die  seised  of  land 
in  his  own  possession,  and  the  heir  does  not  enter,  and  a 
third  person  does,  that  which  would  have  been  a  disseisin 
if  the  heir  had  entered,  is  an  abatement.  Again,  in  Co. 
Liu.  2'^3  a,y  it  is  said,  that  if  the  ancestor  leases  for 
years,  and  dies,  the  possession  of  the  lessee  for  years 
maketh  an  actual  freehold  in  the  eldest  son.  Thus,  tlie 
case  of  an  ancestor  dying  seised  of  lands  in  the  pos- 
session of  a  tenant  for  years,  is,  in  this  respect,  put  on 
a  different  footing  from  his  dying  seised  where  thete  is 

no 
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no  tenant;  and  in  the  former  case  the  heir  has  such  a       1824* 
seisin  as  renders  the  land  descendible  from  him.    And       _ 

ButHBT 

if  there  be  an  actual  seisin  in  the  heir,  that  will  not  be  a^aina 
defeated  ab  initio  by  a  subsequent  n^Iect  on  his  part  to 
daim  rent,  or  on  the  part  of  the  taiant  to  pay  it.  The 
lessee  was  bound  to  pay  rent  to  the  lessor  and  his  heirs, 
and  therefore  cannot  be  permitted  to  say  that  he  took 
the  eqplees  for  any  one  else.  The  defendant  in  this  case 
then  must  daim  t\\e  land  by  descent  from  his  father,  the 
»r,  and  is  liable  to  be  charged  with  the  bond  debt. 


LxTTLBDALE  J.  I  also  am  of  opinion  that  the  plain- 
liffi  are  entitled  to  recover  on  the  third  issue.  If  the 
obligor  was  ever  actually  seised,  the  defendant  takes  by 
descent  from  him.  At  the  moment  of  lAuy  Dixoris 
death,  the  obligor  did  become  actually  seised,  for  the 
possession  of  the  tenant  for  years  is  the  possession  of 
the  owner  of  the  freehold.  In  the  old  entries  of  plead- 
ings  in  real  actions  leases  for  years  are  never  noticed ; 
it  is  never  said  that  the  land  descended  from  A.  to  B. 
snigect  to  a  term.  In  those  days  it  was  considered  that  ' 
the  tenant  was  in  the  nature  of  a  bailifiP  or  servant,  and 
therefore  that  he  took  the  esplees  for  the  benefit  of  the 
owner  of  the  freehold,  {a)  But  stress  has  been  laid  on 
the  fiict  of  rent  being  paid  to  a  third  person.  That, 
however,  makes  no  difference.  Although  no  rent  was 
paid  to  the  obligor,  still  at  the  moment  ot  Lucy  Dixofi^s 
death  the  possession  of  the  tenant  was  the  possession  of 
her  heir.  He  then  became  immediately  sebed  in  fact 
It  is  immaterial  to  this  question  whether  he  was  after- 

{a)  See  OiZ6.  Ten*  34.    Co»  LitU  259  6.  n.  2.     Watk.  on  Descents,  108. 
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1824*       wards  disseised  or  not,  the  land  descended  from  him  to 
the  defendant,  who  is  therefore  liable  to  discharge  the 


Bumr 

og^»inu       bond  of  bis  ancestor. 

Dnoir. 


Judgment  for  the  plainti&< 


BarforDi  Administrator  of  N.  Pitts,  against 

Vincent  Stuckey. 


jL  and  B.  by  '  T^EBT  upon  an  annuity  deed,  bearing  date  the  II  th  of 
t^c.hadl«ft  May  1810,   between  B.J.  Bartlett  and  Vincent 

■trict  artti^  "*  Stuckey  of  the  one  part,  and  one  Nathaniel  Pitts  of  the 
SwT^^^^^  other  part  The  deed,  which  was  set  out  on  oyer,  r^ 
on  failure  of      c\\/^A  that  John  Stuckey^  deceased,  by  his  last  will  .gave 

Issue  malef  to  ,  *^  ^ 

D.,)  out  of  their  and  devised  to  two  trustees  therein  named,  and  their 

regard  to  2>., 

and  considering  heirs,  certain  lands  and  hereditaments  in  his  will  men- 

that  C  had 

made  no  other  tioned,  habendum,  to  the  trustees,  and  their  heirs,  to 

him,  agreed'  the  use  of  B.  J.  Bartlett  and  his  assigns,  for  life,  with 

executors  and  remainder,  to  his  first  and  other  sons,  &c.;  and  in  de- 

administrators,  f^^j^  ^f  jgg^g  ^^^  ^f  ^  j  BaHletty  remainder  to  the 

to  pay  him  an  ' 

annuity  for  yge  of  Viuccnt  Stfickcu  and  his  assigns,  for  life;  re- 
twenty-one  '^  ° 

years,  if  ^.  and  maindcr  to  his  first  and  other  sons;  and  in  default  of 

J3.,  or  the  sur- 
vivor of  them     issue  male  of  Vincent  Stuckey^  remainder  to  the  use  of 

live ;  and  in  Nathaniel  Pitts  and  his  assigns,  for  life,  with  divers  re- 
death  of  i>.  mainders  over;  and  reciting  also  that  J.&tuckcyy  die 
to  Ws'^child^™^'  testator,  by  his  will  devised  to  the  trustees  certain  other 

children,  if  any, 

in  such  proportions  as  D.  should  appoint,  or  in  default  of  appointment,  to  all  of  them 
equally ;  and  if  there  should  be  no  child,  to  his  then  wife,  so  long  as  she  should  remain  a 
widow.  D*  covenanted  with  A,  and  B ,  their  executors,  &c,  that  in  case  he  or  his  heirs 
should  come  into  possession  of  the  said  estates  under  the  will  of  C*  then  that  he,  J9.,  his 
heirs,  executors,  or  administrators,  should  pay  to  the  executors  or  administrators  of  A,  and 
J3.,  or  the  survivors  of  them,  aU  sums  of  money  received  by  him,  his  children,  or  wife,  for 
and  on  account  of  the  annuit)*.  7>.,  bis  wife  and  child,  died  within  the  term,  and  it  was 
held  that  the  deed  did  not  operate  as  the  grant  of  an  annuity  for  Uie  term  of  twenty-one 
years  absolutely,  but  that  it  was  determinable  by  the  death  of  the  grantee,  his  diildren  and 
wife,  and  therefore  that  27.  *s  administrator  was  not  entitled  to  claim  payment  of  the  annuity. 

lands 
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lands  and  hereditaments  in  the  will  also  mentioned,  to       1824. 
hold  to  them  and  their  heirs,  to  the  use  of  V.  Stuckeu       ' 

....  Bartoiid 

and  his  assigns  for  life ;  remainder  to  the  use  of  his  first  nsainst 
and  other  sons ;  and  in  de&ult  of  issue  male  of  V^ 
Stuckey^  renuunder  to  the  use  of  B.J.  Bartlett  and  his 
assigns  for  life ;  remainder  to  the  use  of  his  first  and 
other  sons;  and  in  default  of  issue  male  of  the  said 
B.  J.  BatHettj  remainder  to  the  said  Nathaniel  Pitts  and 
his  assigns,  with  divers  remainders  over*  The  deed 
then  recited,  that  Bartlett  and  Vincent  Stucket/^  in  con- 
^daration  of  the  great  regard  and  esteem  which  they 
had  for  PktSf  and  considering  that  the  testator  had  not 
by  his  win  made  any  further  provision  for  Pitts,  agreed 
to  grant  him  an  annuity  of  BOOL  per  annum  for  the 
term  of  21  years,  in  case  they  should  so  long  live;  and 
in  the  event  of  either  of  their  deaths  within  the  said 
term,  then  if  the  survivor  should  so  long  live,  and  be  in 
actual  possession  of  all  the  said  settled  hereditaments, 
to  commence  fix>m  the  25th  March  then  last  past,  to  be 
l^d  half-yearly ;  and  in  case  of  the  death  of  Nathaniel 
Pittis  b^ore  the  expiration  of  the  said  term  of  21  years,  they^ 
the  grantors,  agreed  that  they,  or  the  survivor  of  them, 
would  pay  the  said  annuity  for  the  term  aforesaid,  sub- 
ject fts  afi>resaid  to  and  for  the  use  and  benefit  of  the 
child  and  children  of  N.  Pitts  (if  any)  in  such  pro- 
portion as  he^  JV.  Pitts,  should  by  deed  or  will  appoint ; 
and  in  default  of  appomtment,  for  the  benefit  of  all  his 
children  equally;  but  in  case  there  should  be  no  child 
of  N.  Pitts  living  at  the  time  of  his  decease,  happening 
within  the  said  term,  then  the  said  annuity  was  to  be 
paid  in  like  manner  for  the  then  remmnder  of  the  said 
term  of  21  years,  in  case  the  said  grantors,  or  the  sur- 
vivor of  them,  should  be  then  living,  unto  his  then 

X  3  .    wife^ 
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1824*  wife,  for  and  during  such  period  only  of  the  said  term  as^ 
^     .  she  should  continue  his  widow;  which  said  annuity  it 

H^ibui  was  agreed  should  be  paid  by  the  grantors  in  certaii> 
specified  proportions ;  and  it  was  also  agreed  that  if  on 
the  death  of  either  of  the  grantors  within  the  said  term, 
the  survivor  of  them  should  be  in  the  possession  of  the 
said  hereditaments  and  premises,  then  the  annuity  should 
be  paid^  as  before  stipulated,  by  such  survivor  for  the 
then  remainder  of  the  said  term  of  21  years,  in  case 
such  survivor  should  so  long  live ;  but  in  case  JV.  Pitts 
or  his  heirs  should  at  any  time  during  the  said  term 
come  into  possession  of  the  said  manors,  messuages, 
farms,  lands,  and  hereditaments,  under  the  limitations 
in  the  will  of  John  Stuckey  expressed,  or  should  other- 
wise by  operation  of  law  obtain  or  get  into  possession  of 
the  hereditaments  and  premises  by  the  will  of  J.Studcey 
devised,  then  the  said  annuity  was  to  cease  and  be 
utterly  void ;  and  then,  in  either  case,  N.  PittSy  his 
heirs,  executors,  &c.  were  to  repay  to  the  grantors  re- 
spectively, and  to  the  survivor  of  them,  their,  and  his 
executors  and  administrators,  in  the  proportions  afore- 
said, all  sums  of  money  by  him,  N.  Pitts,  his  children, 
or  ivife,  received  for  or  on  account  of  the  said  annuity. 
It  was  therefore  witnessed,  that  for  the  considerations 
aforesaid,  they,  B.  J.  Bartlett  and  V.  Stuckey,  did  by  the 
said  agreement  for  themselves  severally  and  respectively 
promise  and  agree  to  and  with  N,  Pitts,  his  executors, 
and  administrators,  that  they,  the  grantors,  should  and 
would,  during  the  said  term  of  21  years,  to  commence 
as  aforesaid,  in  case  they  should  so  long  live,  well  and 
truly  pay  or  cause  to  be  paid  unto  jV".  Pitts,  or  in  case 
of  his  death  within  the  said  term,  then  unto  or  for  the 
use  of  his  child  or  children,  if  any,  but  if  not,  then  unto 
his  then  present  wife,  in  case  she  should  remain  his 

widow. 
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widoW)  an  annuity  or  dear  yearly  rent  or  sum  of  SOOl.        1824. 
of  lawful  money,  &c.  in  the  proportions  and  shares 
thereinbefore  mentioned,  by  two  equal  half-yearly  pay-      jigamii 
ments,  on   the  29th  September  and  the  25th  day  of 
March  in.evefy  year,  together  with  a  proportionable 
part  of  .the  said  annuity  up  to  the  time  of  the  decease  of 
the  survivor  of  them,  the  grantors,  in  case  they  should 
both  die  before*  the  expiration  of  the  said  term  of 
SI   years,   and  such   survivor  should  happen   to  die 
between  any  of  the  said  half-yearly  days  of  payment, 
and.  before  a  full  half-yearly  payment  should  become 
due  and  payable^  without  any  deduction,  de&Ication,  or 
abatement  of  any  sort  or  kind,  parliamentary  or  other- 
wise howsoever,  the  first  payment  to  be  made  and  begin 
oo  the  29th  day  of  September  then  next  ensuing  the  date 
thereof.    There  then  followed  a  covenant  by  Pitts^  that 
in  case  he  or  his  heirs  should  at  any  time  during  the 
term  come  into  the  possession  of  the  land,  &c  under  the 
limitation  in  the  will  of  V.  Stuckey^  that  he,  PittSj  his 
heirs,  executors,  and  administrators,  should  pay  to  the 
executors  and  administrators  of  the  grantors,  or  the 
survivor,  all  sums  of  money  received  by  him,  hb  s^id 
children  or  wife,  for  and  on  account  of  the  same  an- 
nul^.   There  were  averments  that  Pitts^  his  wife,  and 
child,  died  within  the  term  of  21  years ;  and  that  plain- 
tiff took  out  administration  of  the  effects  of  him  and 
bis  child.    Breach,  annuity  in  arrear.    Demurrer  and 
joinder;  and  judgment  for  defendants  in  C.  P.  (a),  where- 
upon a  writ  of  error  was  brought 

Tindalf  for  the  plaintiff  in  error.  By  this  deed  Pitts 
was  eutitied  to  an  annuity  for  twenty-one  years  abso- 
lute.   The    Court  of  Common  Pleas  held,    that  the 


(a)  lBmg.225. 
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annuity  was  to  continue  only  for  the  life  of  Pitts^  his 
children,  and  his  wife ;  but  the  deed  must  be  construed 
according  to  the  fair  import  of  the  language  used.    The 
words  of  the  grant  are,  that  the  grantors  had  agreed  to, 
grant  him  an  annuity  of  500/.  per  annum  for  the  term 
of  21  years,  in  case  they  should  so  long  live,-  and  in  the 
event  of  their  deaths  within  the  term,  then  if  the  survivor 
should  so  long  live.      That  is  a  grant  of  an  annuity 
for  the  term  of  21  years  absolutely,  and  the  covenant 
for  the  payment  of  the  annuity  is  consistent  with  the 
words  of  the  grant,  for  that  covenant  is  with  PittSj  his 
executors,  and  administrators,  to  pay  the  annuity  during 
the  said  term  of  21  years,  to  him,  or  his  children  or  his 
widow.     There  is  nothing  in  the  granting  part  to  limit 
the  term  of  the  grant,  except  the  death  of  the  grantors 
themselves.     The    subsequent  clause,   by  which    they 
agree,  in  case  of  the  grantee's  death,  to  pay  the  annuity 
to  his  children,  as  he  shall  appoint,  or  to  his  then  wife, 
does  not  limit  the  duration  of  the  annuity ;  it  only  regu- 
lates the  mode  of  payment,  and  gives  the  grantee  a 
special  power  of  appointment  of  the  persons  to  whom 
the  payment  shall  be  made ;  and  there  being  no  such 
persons  in  existence,  the  special  appointment  fails.   The 
payment  must,  therefore,  be  made  to  the  personal  repre- 
sentative of  the  grantee.     If  the  grantors  had  intended 
that  the  annuity  should  cease  upon  the  death  of  the 
children  and  the  wife  during  the  term,  they  would,  in 
that  part  of  the  deed  where  it  is  stipulated  to  pay  the 
annuity,  in  case  of  the  death  of  Pitls^  to  the  children 
and  wife,  have  introduced  the  words  of  condition,  in 
case  they  should  so  long  live.     It  is  evident,  from  the 
mtroduction  of  those  words  in  the  previous  clause,  that 
they  knew  how  to  introduce  words  of  condition  when 

20  they 
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they  thought  prqper*  The  agreement  to  pay  the  annuity        1824. 
to  the  wife  and  children  does  not  necessarily  linut  the      _ 
duration  of  the  annuity.     The  recital  may  be  relied  on      jgauut 
to  shew,  that  it  was  the  intention  of  the  grantors  that 
the  deed  should  not  be  construed  stricdy  according  to 
the  words  of  the  granting  part,  but  that  it  was  a  vo* 
luntary  grant  on  their  part,  and  should  be  construed 
with  reference  to  the  intention  disclosed  in  the  recital, 
finom  which  it  appears  to  have  been  their  intention  to 
make  a  provision  for  the  grantee,  his  children  and  wife; 
but  this  being  a  grant  by  deed  must  be  construed  more 
strictly  than  if  it  was  contained  in  a  will,  and  the  worda 
of  the  grant  being  those  of  the  grantors  must  be  taken 
most  strongly  against  themselves,  SheppartPs   Touch* 
sianef  %S.^  2  Black.  Com.SSO.    In  Germain  and  TVtfe  v* 
Orchard  (a),  a  termor  granted  a  term  of  1000  years  to 
the  grantee^  his  executors,  administrators,  and  assigns, 
habendum  after  the  death  of  the  grantor  and  his  wife 
&r  the  residue  of  the  term  of  1000  years :  the  habendum 
being  repugnant  to  the  premises,  it  was  held  to  be  void, 
and  that  the  grantee  took  the  term  presendy.   Secondly, 
the  recital  of  the  agreement  does  not  make  out  that  it 
was  the  intention  to  confine  the  annuity  to  the  life  of 
PittSy  his  wife,  and  children.     Suppose  the  wife  and 
children  had  died  in  the  lifetime  of  Piits^  what  word^ 
are  there  to  limit  the  annuity  to  the  term  of  21  years* 
Or  suppose  his  child  had  died  in  his  lifetime,  leaving  a 
son,  surely  the  grantors  must  have  intended  that  the 
grandscm  should  have  the  annuity  for  the  residue  of  the 
term  of  21  years,  yet  if  the  construction  contended  for 
on  the  other  side  be  right,  he  would  have  nothing. 

(a)  1  Sulk.  346. 
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Peake  Seijt.,  contra.  It  is  truci  that  where  the  lftii«- 
guage  of  an  instrument  is  ambiguous,  the  words  are  tO' 
be  taken  most  strongly  against  the  person  using  them. 
Here  there  is  no  ambiguity.  The  intention  is  to  be 
collected  from  the  whole  deed ;  that  intention  was  to  do 
a  generous  and  voluntary  act  towards  the  grantees.  It 
is  more  consist^it  with  that  intention  that  they  should 
make  a  provision  for  Pitts  and  his  family,  and  not  give 
the  annuity  absolutely,  so  that  he  might  sell  or  dispose 
of  it  The  concluding  covenant  removes  all  doubt  as  to 
the  true  construction  of  the  deed.  By  that  Pitts  cove* 
nants,  not  merdy  to  repay  the  money  which  he  had  re* 
ceived,  but  also  the  money  received  by  his  wife  and 
children ;  but  he  does  not  covenant  to  pay  any  money 
the  assignees  of  the  annuity  might  receive,  or  that  his 
executors  should  pay  any  money  they  might  receive^ 
(He  was  then  stopped  by  the  Court.) 


Abbott  C.  J.  We  have  no  doubt  that,  upon  the 
true  construction  of  this  deed,  Pitts  the  grantee  was  en- 
titled to  an  annuity  for  the  term  of  21  years,  determin- 
able however  by  his  death.  This  was  a  voluntary 
grant.  It  appears  by  the  recital  in  the  deed,  that  the 
testator  having  devised  his  estates  to^e  two  grantors  for 
life,  and  to  their  issue  in  tail  male,  with  an  ultimate  re- 
mainder to  PittSj  they  out  of  regard  to  him,  and  con- 
sidering that  the  testator  had  made  no  other  provision 
for  him,  had  agreed  to  grant  him  an  annuity  of  500L 
for  the  term  of  21  years,  in  case  they  the  grantors  or  the 
survivor  of  them  should  so  long  live.  Now  it  has  been 
said,  that  this  is  an  absolute  grant  for  21  years,  and 
that  would  be  so  if  the  deed  had  stopped  here ;  but  the 
words  which  immediately  follow  shew  clearly,  that  the 
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grantors  did  not  intend  that  the  annuity  should  continue       18S4. 
absolately  for  the  term  of  21  years.    Those  words  are, 
•*  In  case  of  the  death  of  Pitts  before  the  expiration  of     J^f^^^ 
21  years,  they  agree  to  pay  the  annuity  for  the  use  of 
his  child  or  children,  if  any,  in  such  proportions  as  he 
should  appoint;  or  in  case  he  should  leave  no  child 
surviving  him,  then  to  his  then  present  wife,  so  long  as 
she  should  continue  his  widow."  Now  I  think  the  words 
**  in  case  of  the  death  of  Pitts  before  the  expiration  of 
21  years,'*  are  to  receive  the  same  construction  as  if 
the  grant  had  been  **  to  Pitts  for  21  years  in  case  he  shall 
so  long  live.'*    This  clause  provides  for  a  mode  oS  pay- 
ment in  the  event  of  his  death  di£ferient  from  that  which 
would  have  taken  place  if  the  annuity  had  been  granted  to 
him  absolutely  for  the  term  of  21  years.    In  that  case  it 
would  have  been  payable  to  his  personal  representatives ; 
but  by  this  clause  it  is  to  be  applied  for  the  benefit  of  such 
of  his  children  as  he  should  by  deed  or  will  appoint;  and 
in  de&ult  of  appointment,  among  his  children  equally ; 
and  if  he  should  leave  no'child  surviving  him,[then  to  the 
use  <rf  his  then  present  wife,  so  long  only  as  she  should 
continue  his  widow.    These  provisions  are  inconsistent 
with  the  &ct  of  the  grantee's  having  an  absolute  interest 
intheaimuityforthetennof  21  years;  his  interest  was  to 
cease  on  his  death,  and  the  future  payments  were  not  to 
constitute  part  of  his  personal  estate.    Without  rdying, 
therefore,  upon  the  concluding  covenant,  (the  language 
of  which,  however,  ia  strong  to  shew  that  it  was  the 
intiention  of  the  granton  to  provide  only  for  the  grantee 
and  his  immediate  family,)  I  am  of  opinion,  that,  giv« 
ing  a  reascmable  construction  to  the  words  of  the  grant 
itsd^  they  are  sufficient  to  give  an  annuity  to  PitU  for 
the  term  of  21  years,  determinable  by  his  death  within 

that 
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1824.       that  period,  then  to  hb  children  as  he  shall  appoint, 
^  determinable  by  their  death,  then  to  his  wife,  determin- 

JJJ«*«^       able  by  her  death,  or  by  her  ceasing  to  continue  his 
widow. 

Bayley  J.  Considering  the  purpose  and  the  lan- 
guage of  the  deed,  I  think  that  this  annuity  was  to  cease, 
in  case  the  first  grantee,  his  children  and  wife,  died 
during  the  term.  The  object  clearly  was,  to  provide 
fer  the  grantee  and  his  immediate  &mily,  and  that 
object  would  be  fully  answered  by  making  the  an- 
nuity payable  first  to  him,  then  to  his  children,  then 
to  his  wife,  without  giving  him  an  absolute  power  of 
disposing  of  it  by  sale  or  otherwise ;  but  if  the  words  of 
the  granting  part,  construed  together  with  the  recital, 
kft  any  doubt  as  to  the  intention  of  the  grantors,  that 
doubt  is  wholly  removed  by  the  manner  in  which  the 
covenant  for  the  payment  of  the  annuity  is  framed, 
and  by  the  introduction  of  the  words  executors  and  ad- 
ministrators in  some  places,  and  the  omission  of  them  in 
others.  The  covenant  to  pay  is  with  Pitts^  his  execu- 
tors, &c. :  the  latter  words  are  properly  introduced  into 
this  part  of  the  covenant,  in  order  to  enable  the  per- 
sonal representatives  of  Pitts  to  recover  the  arrears  of 
the  annuity  which  might  be  due  at  the  time  of  his  death, 
but  the  covenant  is,  to  pay  the  annuity  to  Pitts,  omitting 
the  word  executors^  and  in  the  event  of  his  death,  to 
his  children  or  his  widow.  Again,  in  the  clause  for  re- 
payment of  the  annuity,  Pitts  covenants  that  he,  his 
executors,  &c.,  shall  pay  to  the  executors  of  the  grantors 
all  such  sums  of  money  received  by  him,  Pitts,  his 
children  or  wife,  on  account  of  the  annuity,  but  he  does 
not  covenant  to  pay  any  money  which  his  assignees  or 

executors 
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executors  might  reodve.     Considering,  tbereforey  the       1824. 
recital*  and  the  hmgnage  of  the  grant  and  of  the  cove-  ' 

nantS)  I  think  that  there  is  no  reasonable  ground  for      ^^"^^ 
doubting  that  the  object  of  the  grantors  was  to  make  a 
personal  provbion  &r  the  grantee,  his  children  and  wife^ 
and  no  fiurtber;  and  that  being  so^  the  judgment  of  the 
Court  of  Common  Pleas  must  be  affirmed. 

HouiOYD  and  Littledale  Js.  concurred. 

Judgment  affirmed. 


Ltttletom  and  Another  against  Cross    and 
MooDY^  Executors  of  Hugh  Lush,  deceased. 

• 

J^ECLARATION  of  Hilary  term  S  GA.y  upon  an  By  fiction  of  * 
indenture  made  between  Sir  jB«  C.  Hoare^  Bart,  m^ts mwp- 
and  the  plaintiffs  of  the  one  part,  and  Hugh  Luslij  de^  "^r^^  **" 
ceased,  of  the  other  part,  by  which,  in  pursuance  of  J^™^  J^^*^ 
an  agreement  for  an  exchange  of  lands,  Lush  granted,  ^^^  <| ^  ^^^^ 
bargained,  sold,,  and  exchanged  to  the  plaintiffs,  their  pmcUcejudg. 

^  ^  ^  menu  nre  fro- 

heirs  and  assigns,  a  cottage  or  dwelling-house,  lands,  quently  signed 

ii«  -I  'iij  i_i»     'ft*     ***  vacation, 

hereditaments,  and  premises,  habendum  to  the  plamtins,  and  whcra  the 
their  heirs  and  assigns,  for  ever.  Covenant  by  Lush  for  Jil^su^^uire 
good  title  and  for  quiet  enjoyment.  Breacli,  that  Lush  ^^^  whc™Uie 
bad  not  good  title,  and  that  plaintiffij  were  evicted  by  ^^'/^^^^^^^^^ 
two  persons  havinir  lawful  title.     Plea,  that  the  defend-  »>e  made  appear, 

*  °  a  party  may 

shew  it  by  / 
tTennent  in  pleading ;  tlierefbrc,  in  an  action  against' an  executor  for  breaches  of  covenants 
in  an  indcntore  miule  by  his  testator,  the  defendant  having  pleaded  in  chief  plend  admi- 
niitravit  and  a  retainer  for  a  simple  contract  debt,  upon  which  issues  were  taken  and 
joined*  and  then  puis  darrein  continuance,  » judginmit  recovered  upon  a. bond  of  the  tes- 
tator's after  the  last  continuance,  (being  the  last  day  of  TVinUt/  term,)  to  wit,  on  Uie  second 
dbgr  df  jttigmi,  as  of  Trinify  term  preceding;  to  which  the  plaintiiP  replied,  that  the 
defendants  bod  notice  of  the  bond  before  the  commencement  of  the  action :  Held,  upon 
demurrer  to  ibe  replicathm,  that  the  plea  was  well  pleaded,  and  was  an  answer  to  the 
action. 

ants 
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1824*.       mkis  had  fully  administered  all  and  (singular  the  goods 
and  chattels  of  the  testator.     Secondly,  a  retainer  by 


agauut  CrosSf  One  of  the  executors,  with  the  assent  of  the  other, 
on  account  of  a  promissory  note  given  by  the  testator  to 
Cross  the  ^ecutor  for  100&;  and  that,  at  the  time  of- 
his  death,  the  same  was  due ;  and  that  the  defendants 
had  fully  administered  all  the  goods  and  chattels  of  the 
deceased,  except  goods  and  chattels  of  die  value  of  56L 
which  were  not  sufficient  to  satisfy  the  debt  due  to  Cross 
the  executor.  Rq)lication,  of  Trinity  term,  that  the 
defendants  had  assets  of  the  value  of  the  damages  sus- 
tained by  the  plainti£&  by  reason  of  the  breaches  of  cove- 
nant Rejoinder,  which  was  of  Hilary  term  4  G.4., 
joining  issue  upon  the  replication.  At  the  assizes  at 
Bridgwater^  on  the  2d  August  182S,  the  defendants 
pleaded  puis  darrein  continuance,  that  one  Thomas  Cross, 
after  the  death  of  iMsh,  to  wit,  in  Trinity  term  in  the 
4th  year  of  G.  4.,  by  bill  without  the  king's  writ,  had 
impleaded  the  defendants,  as  executors  in  a  certain  plea 
of  debt,  for  the  sum  of  800/.  upon  a  writing  obligatory 
entered  into  by  Lush  in  his  lifetime  to  Thomas  Cross ; 
and  such  proceedings  were  thereupon  had  in  the  said 
plea  of  debt,  that  the  said  Thomas  Cross  afterwards,  and 
(ifler  the  last  continuance  of  this  said  cause,  that  is  to  say, 
after  the  18th  day  of  June  in  the  year  last  aforesaid, 
from  which  day,  until  the  6th  day  of  November  in  Jfi- 
chaelmas  term  next,  unless  the  justices  assigned  to  hold 
the  assizes  for  the  county  of  Somerset  should  first  come 
on  the  2d  day  of  August  in  the  year  last  aforesaid,  this 
said  cause  continued,  to  wit,  on  the  said  2d  day  of 
August  as  of  last  Trinity  term,  in  the  4th  year  of  the 
reign  of  G.4.  as  aforesaid,  recovered  a  certain  judgment 
of  the  Court  of  King's  Bench  against  the  said  defend- 
ants 
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aats  as  executors  as  aforesaid,  whereby  it  was  considered  18S4; 
that  the  said  Thomas  Cross  should  recover  airainst  the  ,  — * 
said  defendants  the  sum  of  800/.  and  845.  for  his  agamu 
damages  and  costs.  After  averring  that  the  judgment 
was  still  in  force»  the  defendants  {beaded  that  they  had 
filUy  administered  all  the  goods  and  chattels,  except 
goods  and  chattels  of  t)ie  value  of  S6l.  which  were  not 
raffident  to  satisfy  the  debt  and  damages  recoveired  by 
the  judgment  Replication,  that  the  defendants  before 
the  exhibiting  of  the  bill  of  the  plaintiffi,  to  wit,  on  the 
1st  of  Januofjf  1823,  at,  &a,  had  notice  of  the  said 
writing  obligatoiy  and  debt  in  the  same  plea  mentioned. 
Demnrrer  and  joinder. 

CangMbeB  in  support  of  the  demurrer.  Prince  v. 
NidioUon  {a)  is  an  authori^  to  shew  that  an  executor 
may  plead  puis  darrein  continuance,  a  judgment  recovered 
m  a  suit  subsequently  commenced,  and  that  the  plea  is  not 
invalidated  by  the  executor's  having  suffered  judgment 
to  pass  against  him  voluntarily.  That  case  is  not  dis- 
tinguishable from  the  present.  (He  was  then  stopped 
by  the  Court) 

E.  Lccaofis^  contra.  This  case  is  materially  distinguish- 
able from  that  of  Prince  v.  Nicholson.  The  judgment 
in  this  case  having  been  signed  in  vacation,  must  have 
been  obtained  under  a  warrant  of  attorney  given  by  the 
defiendants,  they  therefore  became  actors.  Besides,  here 
it  is  admitted  upon  the  pleadings  that  the  defendants, 
before  the  commencement  of  this  action,  had  notice  of 
the  bond  upon  which  the  judgm^it  was  recovered.   That 

(a)  1  J^riA.  280.     S.  C  5  Tauni.  3S9, 

fact 
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lB24f.  &KX  distingBishes  this  from  Bxxy  other  case.  The  de- 
feniliiiits  endeaTOiiTed  to  defeat  the  plaintid^  as  well  as 
die  px^sent  judgment  creditor,  by  pleading  two  &lse  and 
jGrivokNis  pleas;  and  then  after  allowing  the  plaintiffi 
to  oontinue  their  suit  to  the  very  day  of  trial,  they  set 
up  a  collusive  judgment  given  to  that  creditor,  which  is 
another  fraud  upon  the  plaintiflfs.  If  they  had  intended 
to  prefer  this  creditor,  of  whose  claim  they  had  notice^ 
they  ought  to  have  done  it  in  the  first  instance.  The 
plea  is  bad  in  point  of  l^w.  It  describes  the  judgment 
as  recovered  in  vacation  as  of  the  preceding  term.  NoW, 
a  judgment  can  only  be  recovered  during  the  t^rm 
while  the  Court  is  sitting  in  banc.  Judgments  by  the 
practice  of  the  Court  may  be  signed  during  the  vacation, 
but  then,  in  contemplation  of  law,  they  are  judgments 
of  ^e  preceding  term.  It  ought  to  have  been  stated  in 
pleading  according  to  its  legal  effect.  IHolrqt/d  J.  In 
Dodsworth  v.  Bawen  (a),  where  a  bill  was  filed  against 
an  attorney  in  vacation,  it  was  held  that  the  day  of  filing 
might  be  inserted  in  the  memorandum,  and  the  form 
given  is,  "  that  on,  &c.  a  day  after  the  cause  of  action 
accrued,  the  plaintiff  brought  into  the  office  of  the  clerk 
of  the  declarations,  according  to  the  course  and  practice 
of  the  Court,  his  certain  bill  against  the  defendant  and 
filed  the  same  as  o{  Michaelmas  term."]  That  form  ought 
to  have  been  pursued  in  this  case,  but  the  defendants 
have  alleged  that  the  judgment  was  recovered  in  the 
vacation,  which  is  impossible.  They  ought  to  have 
pleaded,  that  the  judgment  was  signed  in  the  vacation 
according  to  the  practice  of  the  Court,  whereby  it  be- 
came a  judgment  as  of  the  preceding  term.  In  that 
case  the  judgment  would  relate  back  to  i\w,  first  day  of 
that  term,  and  wo^ld  be  no  answer  to  the  action  by  way 

(a)  5  T.  H.  525. 
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:«£  pleft  pui^  dacrein  ccmtmuance^  because  it  was  a  ju^K'       lM4t* 
.ment  reocnrered  before  tfie  last  conUnuaiice.    BesideSi     ^""""^ 
(the  pka  is  inooDsisteot  with  the  other  pleas  pleaded*       ^ptmi 
In  Vai^iauv^  Brtyam  (a),  it  was  hdd  that  a  matter  ^ich 
was  in  esse  at  the  time  of  the  ficst  plea,  oouki  not  be  taken 
advantage  of  by  way  of  plea  puis  darrein  continuance;  and 
•Leg  C.  J»  was  of  opinion,  that  the  same  role  applied 
wberd  the  non-existence  thereof  was  owing  to  the  laches 
iCthe  party. 

Campbell  in  rq)iy«  The  plaiattfb  might  have  applied 
.to  the  Goort  to  have  the  judgment  set  aside  if  it  was 
nhtained  fraudulently,  or  they  might  have  replied  per 
.fraudem;  but  they  have  pleaded  over,  and  have  thereby 
admitted  the  judgment  to  be  valid.  Besides,  Prince 
v«  Niehcisan  is  an  authority  to  shew  that  an  irr^ular 
judgment  may  be  taken  advantage  of  by  executors  until 
it  be  set  aside.  Now  it  is  a  general  rule,  that  any  matter 
ooDstituting  a  good  ground  of  defence  which  has  arisen 
after  the  last  continuance,  may  be  pleaded.  Here, 
there  was  no  judgment  in  existence  before  the  2d  of 
August  J  and,  therefore,  according  to  the  general  rule, 
it  is  a  matter  which  may  be  pleaded  by  the  defendants, 
puis  darrein  continuance.  Secondly,  it  does  sufficiently 
appear  upon  the  pleadings  that  the  judgment  was  ob- 
tained after  the  last  continuance.  There  is  a  positive 
averment,  that  it  was  recovered  after  the  last  continu- 
anoe,  to  wit,  on  the  2d  of  August.  A  judgment  recovered 
at  that  time  could  not  have  been  pleaded  before  the  last 
continuance.  If  the  defendants,  therefore,  cannot  avail 
theoiiselves  of  this  matter  of  defence  by  plea  puis  dar- 
rein continuance,  they  will  be  deprived  of  it  altogether. 

(0)  Andntpit  S5f, 
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If  there  is  any  possible  case  in  which  s  judgment  could 
legally  be  pronounced  af^r  the  last  continuance  and 
before  the  trial,  it  ought  to  be  presumed  to  have  been 
GO  done.  Now,  it  may  have  been  pronounced  at  the 
sittings  in  banc  afler  term. 

Abbott  C.  J,  I  am  of  opinion  tliat  this  plea  is  pro- 
perly pleaded,  and  that  the  defendants  are  entitled  to 
the  judgment  of  the  Court.  The  situation  of  an  exe- 
cutor is  frequently  one  of  great  difficulty.  The  law 
imposes  on  him  the  burthen  of  paying  the  debts  of  the 
testator  in  a  particular  order;  and,  on  the  other  haud> 
it  confers  on  him  certain  privileges.  One  of  those  pri- 
vileges is,  that  lie  has  a  right  to  retain  for  his  own  debt 
in  preference  to  all  other  creditoi's  of  equal  degree ;  and 
that,  among  creditors  of  equal  degree,  he  may  pay  one 
in  preference  to  another.  He  may  even,  after  actions 
are  commenced  against  him  by  a  creditor  on  simple 
contract,  confess  a  judgment  in  favor  of  another  creditor 
of  equal  degree,  and  thus  give  the  latter  a  preference. 
Iliat  was  expressly  decided  in  Prince  v.  Nicholson.  The 
action  was  for  goods  sold  to  the  testator,  the  executor 
pleaded  in  chief  nona8sum{)sit,  and  at  nisi  prius  pleaded 
puis  darrdn  continuance,  a  plea  of  three  judgments  re- 
covered against  him,  as  executor,  in  the  same  term  in 
actions  of  dd>t,  which  were  commenced  also  tn  that 
tenn  for  money  borrowed  by  the  testator,  and  plen^ 
administnivit  prster  SOO/.  tl^e  amount  of  those  judg- 
meots.  That  case  was  argued  with  great  learning  and 
ability.  One  of  the  objections  was,  that  the  executor 
baring  pleaded  in  chief,  could  not  plead  another  judg- 
m&st  recovered  against  him  as  executor  since  the  last 
continuance,  because  such  judgment  must  have  been 
nifibfed  voluntarily.  The  judgmient  of  the  Court  was 
delivered 
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delivered  by  Lord  Chief  Justice   Gibbsy  who  was  a        1884. 
lawyer  of  great  eminence  in  every  department  of  his 


profession,  and  peculiarly  skilled  in  the  science  and  agtmui 
practice  of  pleading.  The  Court  of  Common  Pleas 
decided  that  the  plea  was  not  invalidated  by  the  defend- 
ant's having  suffered  judgment  to  pass  against  him 
voluntarily.  Now,  the  present  case  is  not  distinguish- 
able from  that,  and  must  be  governed  by  it.  It  is  said^ 
however,  that  in  this  case  the  judgment  was  entered  up 
on  a  warrant  of  attorney.  I  doubt  whether  there  be 
sufficient  facts  to  enable  us  to  draw  that  inference ;  but 
if  there  be,  the  same  inference  might  have  been  drawn 
from  the  facts  in  Prince  v.  Nicholson^  for  the  judgments 
were  obtained  in  the  same  term  in  which  the  actions 
were  commenced.  I  am,  therefore,  of  opinion  that  the 
defendants  were  authorized  by  law  to  confess  a  judg- 
ment in  favor  of  another  creditor  even  after  the  com- 
mencement of  the  present  action,  and  tliat  the  judgment 
so  recovered  is  an  answer  to  the  present  action.  The 
remaining  objection,  which  is  one  of  some  difficulty,  is^ 
that  the  plea  describes  the  judgment  to  have  been  re- 
covered after  the  last  continuance  of  the  said  cause,  to 
wit,  on  the  2d  day  of  August  as  of  Trinity  term  pre- 
ceding. The  plaintiff  by  his  replication  has  admitted 
the  fact,  and  the  question  is,  whether  we  can  give  efiect 
to  it  as  a  judgment  recovered  on  that  day,  or  whether 
we  are  bound*  to  treat  it  as  a  judgment  recovered  in  the 
preceding  term.  If  it  is  to  be  considered  as  a  judgment 
recovered  in  the  term,  then  by  fiction  of  law  it  relates 
back  to  the  first  day  of  that  term,  and,  of  course,  must 
be  considered  as  having  been  recovered  before  the  last 
continuance.  If  that  be  the  legal  efiPect  of  the  judg- 
ment described  in  this  plea,  and  the  executor  is  pre- 

Y  2  dttdfdt 


CASES  IN  TRINITY  TERM 

eluded  from  shewing  the  fact  to  be  contrary  to  that 
which  the  fiction  of  law  supposes,  he  will  be  deprived 
of  the  privilege  allowed  him  by  law  of  pleading  a  judg- 
ment actually  recovered  against  htm  after  the  last  cod- 
tinuAnce.  It  is  s  general  rule,  that  where  it  is  for  the 
interest  of  the  part^  pleading  to  shew  that  a  proceeding 
did  not  take  place  at  the  precise  time  when  by  fiction 
of  law  it  is  supposed  to  have  happened,  it  is  competent 
for  him  to  do  so.  Where  a  bill  is  filed  against  an 
attorney  in  vacation,  which  by  fiction  of  law  is  supposed 
to  take  place  in  term,  it  is  competent  to  the  party  filin,", 
the  bill  to  shew  the  very  day  when  the  bill  was  filed. 
And  so  in  the  case  of  writs  which  are  supposed  to  issue 
in  term,  it  is  competent  to  a  party  to  shew  the  time 
when  tb^  actually  issued,  if  that  be  necessary  in  order 
to  avail  himself  of  the  statute  of  limitations.  Now  in 
this  case  it  is  the  interest  of  the  defendants,  who  plead  the 
}ddgiBent)  to  thew  that  tie  judgment  was  not  recovered 
UBtil  aftM  the  last  continuance;  and  I  think  that  tbey 
may  be  pennittsd,  1^  ivennent,  to  shew  that  in  poiot  of 
fitct  the  judgment  was  recovered  after  that  continuance ; 
and  tint  bang  so,  the  judgment  described  in  this  plea 
may  be  eonndered  to  have  been  obtained  in  the  vacation, 
uid  after  tbe  last  continuance.  The  judgment  of  the 
Court  mast  dierefiira  be  for  the  defendants. 

Bavlev  J.  Ad  executor  has  a  right  to  pay  one  cre- 
ditor iapreferaice  to  another  of  the  same  d^ee,  and 
lie  has  it  ih  his  election  to  give  a  preference  by  con- 
'ftatiog  a  judgment  to  one  of  several  creditors  of  equal 
■^■^p*^  who  have  brought  actions  against  him.  In 
-adnie  imtancea  executors  may  pos^ly  act  capriciously, 
-but  there  an  nany  f^re,  in  the  eiwrciae  of  a  sound 
]^cret)on, 
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diflCMlmi,  they  may  with  great  prapriety  praftr  om  I9M. 
onditor  to  «aotber;  and  I  thmk  it  highly  {irobable  ki 
this  <iaie  diat  tdie  defendants  were  nwB  warmnted  ki  ^^1*0 
eaarfbsiiig  a  judgment  to  the  bond  eredHor,  though  ftat 
m^ht  ulliniately  prejudice  the  (daintiffi;,  who  had  only  m 
daiai  to  uidiquidated  damages  fiir  bfcaeh  of  oovenant. 
ft  k  qofte  idear,  however,  that  the  ddfimdanls  had  a 
right  to  prefer  the  one  to  the  other ;  and  that  if  this 
judgment,  instead  of  being  pleaded  as  a  plea  pais 
darrein  continuance,  could  Imve  been  originally  pleaded 
in  bar,  k  would  have  been  a  good  answer  to  th^  action. 
Unless,  therefore,  the  defendants  are  precluded  fraan 
imuKng  themselves  of  this  defence  by  the  form  of  plead- 
ing k,  they  ought  to  be  allowed  tlieir  privilege  of 
gifing  die  bond  creditor  a  preferause  in  diis  ease. 
The  diffionlty  propounded  is  this :  that  the.  defendants 
haye  described  diis  as  a  judgment  recovered  in  di^ 
vacation  as  of  the  preceding  term ;  and  if  it  iie  obb- 
sidered  a  judgment  of  that  term,  it  relates  badk  to  the 
4rst  day  of  that  term;  and  then  it  must  be  taken  toiie 
a  judgment  recovered  before  the  last  condnuance.  A«, 
however,  die  fact  of  this  judgment  having  been  le- 
covered  against  them  after  the  last  eondnuance  is  a 
good  defence  to  the  action  if  it  can  be  pleaded,  it  will 
operate  as  a  great  injustice  upon  the  defendants  if,  by  a 
ficUon  of  law,  they  are  to  be  precluded  from  pleading  it 
The  rule  is,  in  fiodone  juris  subsistit  aaquitas.  Where- 
epvier,  therefore,  a  ficdop  of  law  works  injusdce,  and  the 
&ots  trhidi  by  ficdon  are  supposed  to  exist  are  inoon-* 
eistent  with  die  real  fects,  a  court  of  law  ought  to  look 
to  the  vaal  fects.  Where  a  latitat  is  sued  out  after  die 
eapiration  of  six  years  from  the  time  when  the  ciluse  of 
tM^don  aroee,  but  bearing  teste  betbr%  a  paftyvelytng 
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1824.  upon  the  statute  of  limitations  is  permitted  to  shew  the 
r  true  day  when  it  was  sued  out.     In  that  case,  bv  fiction 

offlina  of  ia„^  tjjg  latitat,  though  sued  out  after  the  term,  is 
supposed  to  have  issued  in  the  preceding  term ;  but  a 
party  seeking  to  avail  himself  of  that  which  is  a  legal 
defence  to  the  action,  and  the  validity  of  which  depends 
upon  the  actual  time  when  the  writ  was  sued  out,  is  per- 
mitted to  shew  it.  So  in  this  case  the  fiction  of  law  is 
that  the  judgment  is  recovered  in  the  term,  and  the 
term  being  considered  bat  one  day,  it  relates  to  the 
first  day  of  the  term ;  but,  in  point  of  fact,  judgments 
are  constantly  obtained  in  the  vacation.  If,  therefore, 
the  purposes  of  justice  require  that  in  order  to  enable 
the  defendants  to  plead  the  judgment  recovered  against 
them,  they  should  be  permitted  to  shew  that  it  was 
recovered  not,  as  the  fiction  of  law  supposes,  in  the 
preceding  term,  but  alter  the  last  continuance  and  in 
the  vacation}  they  ought  to  be  permitted  to  do  so. 
Now,  it  is  quite  clear  that  unless  the  judgment  was  re- 
covered after  the  last  condnuance,  it  could  not  be 
pleaded  at  Nisi  Frius  puis  darrein  continuance,  but 
ought  to  have  beoi  pleaded  in  banc  I^  however,  it 
wis  obtuned  afler  the  last  continuance  it  could  not 
have  been  pleaded  in  banc.  If  it  was  in  fact  obtained 
at  the  time  stated  in  the  plea,  and  the  defendants  are 
not  allowed  to  shew  that  by  averment,  they  will  be 
wholly  precluded  from  setting  up  this  judgment  as  an 
answer  to  the  action.  The  purposes  of  justice,  there- 
fore, require  that  the  defendant  should  be  permitted  to 
diew  by  averment  that  this  judgment  was  obtained  in 
▼acation.  It  is  averred  in  the  plea  that  the  judgment 
was  recovered  in  vacation  as  of  the  preceding  term. 
The  6ur  mamiag  of  that  allegation  is,  that  the  judg- 
ment 
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ineDt  was  given  in  vacation  so  as  to  take  efiect  as  -of  that  1884. 
term.  If  that  be  the  hctj  it  could  not  have  been  pleaded  , 
as  a  judgment  recovered  before  the  18th  day  of  June  watef* 
the  next  preceding  continuance;  and  as  the  judgment 
recovered  against  the  defendants  in  the  vacation  is,  in 
point  of  law,  a  defence  to  the  action,  the  fiction  of  law 
by  which  the  judgment  is  supposed  to  have  been  re- 
covered in  the  preceding  term  ought  not  to  prevail 
80  as  to  prevent  their  pleading  the  judgment  as  a  de- 
fence to  the  action.  Besides,  by  the  3  G.  4.  c.  102.  the 
Court  does  sit  in  banc,  and  pronounce  judgments  in 
vacation,  although  those  judgments  are  entered  up  as  of 
the  preceding  term.  The  averment  that  the  judgment 
was  recovered  on  the  2d  of  August  being  under  a  vide- 
licet might  be  rejected ;  and  then  it  might  be  taken  to 
have  been  recovered  on  some  day  when  the  Court,  sitting 
in  banc  out  of  term,  might  legally  pronounce  judgment. 
The  plaintiff  too,  has  not  replied  nul  tiel  record,  but 
has  pleaded  over,  and  relied  upon  the  notice.  This, 
therefore,  ought  to  be  presumed  to  be  a  regular  judg- 
ment, upon  the  principle  omnia  prassumuntur  rite  esse 
acta.  For  these  reasons  I  think  that  this  plea  is  pro- 
perly pleaded,  and  that  the  judgment  of  the  Court  must 
be  for  the  defendants. 

HoLROYD  J.  I  think  that  the  plea  puis  darrein  con-* 
tinuance,  is  an  answer  to  this  action,  notwithstanding 
the  &ct  alleged  in  the  replication,  that  the  defendants 
before  the  commencement  of  the  action  had  notice  of 
the  bond,  and  that  the  plea  is  to  be  taken  to  have  been 
pleaded  since  the  last  continuance.  According  to  the 
case  of  Prince  v.  Nicholson,  it  makes  no  difference  that 
the  defendants  had  knowledge  of  the  debt  upon  which 
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1B24.  the  judgment  was  recoveral.  That  case  is  m  no 
respect  different  from  the  present,    and  it  shews  that 

"fnwn  a  judgment  recovered  against  the  defendant  since  the 
commencement  of  the  action  may  be  pleaded  puis  dar- 
rein continuance.  I  think  that  decision  was  founded 
upon  just  and  proper  reasons.  There  being  no  doubt, 
therefore)  that  the  executors  liati  power  to  prefer  one 
creditor  to  anotlier,  the  only  question  is,  whether  the 
defendants  iiave  pleaded  this  plea  puis  darrein  continu- 
ance within  due  time.  Now,  in  contemplation  of  law, 
independently  of  the  late  act,  a  jadgment  is  considered 
as  given  during  the  term  when  the  court  aits  in  banc. 
The  court,  liowever,  is  not  thereby  estopped  from  taking 
notice  of  the  practice  which  has  long  prevailed  of  enter- 
jtqj  ip  jndgmiaits  in  vaCAtiob,  or  &om  enqtiiring  as  tb 
tbfe  t*t«ci«b  time  Wfaeti  tbe  jodgments  ate  giveb.  Tfa« 
flciirai  ttf  ]rw  is,  tb&t  lUl  vrlts  »n  supposed  to  issae  m 
term,  and  generally  speaking,  a  party  is  estopped  by 
the  teste  of  the  writ  from  disputing  the  time  when  it 
issaed.  But  where  it  is  necessary  for  the  purposes  of 
justice  that  a  party  shall  be  permitted  to  shew  that  it  in 
fact  issued  in  vacadon,  he  is  permitted  to  do  so,  and 
dierefore  it  has  been  decided,  that  a  defendant,  in  order 
to  avail  himself  of  the  statute  of  limitations,  may  shew 
the  very  time  when  the  writ  issued.  That  was  decided 
in  Johnson  v.  Smith,  (a)  Iiord  Mansfield  there  lays 
down  the  true  principle  applicable  to  this  case.  He 
says,  "  Tlie  Court  wttnld  not  endure  that  a  mere 
form  or  fiction  of  law  introduced  ifor  the  sake  of  jus- 
tice, should  work  a  wrong,  contrary  to  the  real  truth 
and  substance  of  the  thing."     But,  if  the  fiction  of 

.       .  («)  2Airr.?50. 
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hiw  Aat  jodgfMnts  are  ptromutieod  only  m  tetm  were  ISM^ 
td'fMvttil'ki  this  oi«e,  wben  in  point  of  fiutt  the  j«dg^ 
ment  w»  obtained  in  vacation  after  the  last  continiH 
anc^  it  would  woric  a  wrong  by  daprivhig  tbe  defend-^ 
ants  of  a  ItgA  defence  to  ibe  present  action.  Lovd 
Mims/bibi  ilfleHrar^  say^  *<  Tbe  reason  why  nobody 
shall  be  permitted  to  aver  that  a  jadgmekit  was  signed 
after  tbe  first  day  of  the  term  is,  because  the  fact  is  not 
relevant  The  legal  consequences  do  not  depend  upon 
the  troth  of  the  fact  On  what  day  the  jodgm^t  was  ccnn- 
pleted,  but  npoii  the  rUle  of  law  that  it  shall  be  deemed 
complete,  and  bind  to  all  intents  and  purposes  by  rela- 
tion/' In  ftis  ease  the  fti^t  is  relevant,  the  k^td  con-- 
seqneiiees  of  the  judgment  do  depend  upon  the  truth  of 
the  ikct  whether  it  was  completed  before  or  after  the 
last  continuance.  If  there  was  not  any  complete  judg- 
metit  before  the  9tid  of  Augustf  the  defendants  may 
avail  ttieuiselves  of  it  by  plea ;  if,  on  the  other  hand,  ttte 
judgment  by  relation  was  complete  on  the  first  day  of 
the  preceding  term,  then  the  defendants  cannot  plead  it 
puis  darrein  continuance.  Lord  Mansfield  afterwards 
says,  ^^  the  moment  the  law  said  that  judgments  should 
bind  purchasers  onhf  from  the  signing^  it  followed  that 
in  the  case  of  purchasers  the  time  of  signing  might  be 
shewn."  This  reasoning  applies  strictly  to  this  case. 
The  law  says,  that  an  executor  may  plead  in  answer  to 
an  action,  a  judgment  obtained  i^inst  him  since  tlie 
la^  continuance.     In  order,  therefore,  to  avail  himself 

\.i  ^hat  defence,  he  must  be  permitted  to  shew  the  time 
» 

when  the  judgment  was  actually  obtained.  The  prin* 
ciple  is,  that  in  all  cases  where  for  the  pnrposes  of  jus- 
tice it  becomes  necessary  that  the  true  time  when  any 
legal  proceedings  took  place  should  be  asceHained,  rtre 

fiction 
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1824.       fiction  of  law  is  not  to  prevail  against  the  fiu;t.     Now^ 
■""■^       by  law,  a  judgment  recovered  against  an  executor  since 

JLtttlsiov 

^gamn  the  last  continuance  is  a  good  matter  to  plead  in  bar^ 
such  a  judgment  has  been  obtained,  and  the  defendants 
have  pleaded  it :  the  plaintiff  objects  that  by  fiction  of 
law,  this  judgment,  although  actually  obtained  after  the 
term,  must  be  supposed  to  have  been  given  in  term, 
and  cannot  be  pleaded  in  answer  to  the  action*  The 
fiction  of  law  is  in  this  case  inconsistent  with  the  fact, 
and  if  it  prevailed,  would  work  great  injustice,  and, 
therefore,  according  to  the  principle  laid  down  by 
Lord  Mansfieldj  it  is  competent  to  the  party  to  shew 
the  actual  time  when  the  judgment  was  obtained.  If 
that  be  so,  then  this  judgment,  which  was  in  fact  ob- 
tained after  the  last  continuance,  is  properly  pleaded* 

.  LiTTLEDALE  J.  This  action  being  founded  upon  a 
specialty,  and  the  judgment  pleaded  being  also  founded 
upon  a  specialty,  I  have  no  doubt  that  the  executors 
had  the  right  to  prefer  one  creditor  to  another  by  con-> 
fessing  judgment,  and  that  if  the  judgment  were  re- 
covered before  the  plea  pleaded  it  might  be  pleaded  in 
bar ;  or  if  recovered  before  the  trial,  after  issue  joined, 
it  might  be  pleaded  puis  darrein  continuance.  I  accede 
entirely  to  the  doctrine  laid  down  in  Prince"^.  Nicholsotij 
but  in  that  case  the  plea  was  pleaded  in  term,  with  a 
special  memorandum,  so  that  it  appeared  upon  the  re- 
cord that  the  judgment  mentioned  in  the  plea  had  been 
obtained  before  the  trial.  The  difficulty  which  I  have 
felt  during  the  course  of  the  argument  is,  that  it  does 
not  prima  facie  appear  upon  this  record  that  the  judg- 
ment was  obtained  since  the  last  continuance.  It  seems 
to  me  th^t  the  defendants  are  obliged  to  resort  to  a  fiction 

of 
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c^law  against  the  real  &ct.     They  allege  that  judgment        1824, 
was  recovered  on  the  2d  of  August.     Now  I  doubt  whe-       "— "" 

liVTTLVXOW 

ther  the  signing  of  the  judgment  on  the  2d  of  August  agamu 
was  any  thing  more  than  the  execution  by  the  officer  of 
the  court  of  an  authority  to  enter  up  judgment  as  of 
the  preceding  term.  When  the  judgment  is  signed,  it 
is  by  relation  a  judgment  of  the  first  day  of  that  term, 
and  it  is  the  judgment  which  gives  the  debt  the  pre- 
cedence, and  enables  the  defendants  to  plead  it  as  an 
answer  to  this  action.  The  obtaining  of  that  judgment 
is  the  gist  of  the  defence.  Although,  however,  I  have 
entertained  doubts  whether  the  judgment  can  be  con- 
sidered to  have  been  obtained  on  the  2d  of  August j  yet 
upon  the  whole  those  doubts  are  not  of  such  a  nature 
as  to  induce  me  not  to  concur  in  tlie  judgment  given  by 
the  rest  of  the  Court.  The  reasoning  of  Lord  Mans^ 
Jield  in  Johnson  v.  Smith  applies  strongly  to  the  present 
case,  and,  upon  the  whole,  I  think  that  the  judgment 
ought  to  be  for  the  defendants. 

Judgment  for  the  defendants. 
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MoooE  against  Rawson. 
Therigliito      /^ASE  for  obstructing /4'A/s.     Plea,   not  ffuiJty.     At 

lightisncquircd   V_-  °     °  '  ft        J        ^ 

bjr  enjojmeni-  tlie   trial   before  HuUock   B.,   at   the   last   Spring 

by  A  diwooii-  assizes  for  tlie  county  of  Derby,  it  appeared,  tliat  the 

enjojineni.  plaintiff  Was  seised  in  fee  of  a  messuage  and  building) 

who^c^sMTo  '  *'''^  *  yard,  garden,  and  appurtenances,  situate  at  RipUy, 

*"*"e  liraa'd   s  '"^  '''"*  t^o^ilyj '"  '''^  Occupation  of  a  tenant  from  year  to 

wtneaciia  year.     The  defendant  was  the  owner  of  other  messuages 

tion  of  re»um-  and  premises  next  adjoining  the  plaintifTs,  on  the  northern 

meat  wiihiu  a  side  thereof,     Tlie  plaintilTs  messuage  was  an  ancient 

WBSonible  lime.  ,  ,       ,.    .    .  .       ,  ,      i  i  i      -i  i-         /• 

And,  therefore,  iiouse,  and  adjoining  to  It  there  had  been  a  bunding  for- 

by  a  rerer-        merly  used  89  a  weaver's  shop.  The  old  shop  had  ancient 

Mructioo'liebw.  ^"^^^''^f  '""^  '''^  Convenience  of  light  to  the  weavers  who 

th«''uiT^n     *'orked  looms  there.  About  seventeen  years  ago  the  then 

tiff't  meausge  owner  and  occupier  of  the  premises  took  down  the  old 

houie,  *nd  tint  shop,  snd  erected  on  the  same  site  a  stable,  having  a  blank 

•djinning  lo  it  ...  . 

there  bid  for.     wall  next  adjoining  to  the  premises  of  the  present  de- 

fauildinfi,  in  fendant.  This  building  had  latterly  been  used  aa  a  wheel- 

wwanincient  right's  shop.     About  three  years  ago,  and  while  the 

tb*  lai^  o"'  plaintiff's  premises  continued  in  this  state,  the  defendant 

^th^t"^"'"  ^'■^*=t^'^  *  building  next  to  the  blank  wall,  and  tlie  plain- 

foiDCT  owner     tifT  then  opened  a  window  in  that  wall,  in  the  same 

ofthcpialDUff^i  ^ 

pnmijea,  about  place  where  there  had  formerly  been  a  window  in  the 

■crenKen  jmt     ,,,,,,  ,  ,      ,.       i        . 

before,  had        old  Wall,  and  the  action  was  brought  for  the  obstruction 

ibia  building,     of  this  new  window  by  the  building  so  erected  by  the 
iMtiuaiiother    defendant.    The  learned  Judge  directed  the  jury  to  find 
wElh  ■  blank 
wall,  nnt  ad- 

jwning  the  premisei  of  Ibe  defendant ;  and  Ihii  latter,  about  three  jean  before  the  com' 
mencement  of  the  action,  erected  a  building  next  the  blank  wall  of  the  plaintiff',  who  then 
opened  a  vindow  in  that  wall  in  the  ume  place  where  the  uieient  window  bad  been  in 
the  old  building :  it  waa  held,  that  he  could  not  maintain  anf  action  againit  the  defendant 
for  obstructing  the  new  window ;  beeauac,  bj  erecting  the  blank  wall,  he  not  only  ceuied 
lo  enjo;  tlie  light,  but  bad  erinced  an  intention  nerer  lo  reinnie  the  enjoyment. 

a  verdict 
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a  verdict  tot  the  plftintiff^  but  reserved  liberty  to  the  1824. 
defendant  to  move  to  enter  a  nonsuit*  A  rule  nisi  having  ^mZT 
been  obtained  accordingly,  pf^'^ 

Vaughan  Serjt  and  ^.  JB.  Clarke  shewed  cause.  Every 
man^  prim&  facie,  is  entitled  to  enjoy  all  the  light  and  air 
which  come  to  his  own  land  The  enjoyment  of  lights 
for  twenty  years,  in  a  particular  mode,  is  presumptive 
evidence  of  a  grant  by  the  owner  of  the  adjoining  land 
of  the  privilege  so  to  enjoy  the  light.  Here,  the 
ibrmer  owners  of  the  plaintiff's  premises  enjoyed  the 
light  for  that  period,  they  must  therefore  be  taken  to 
have  had  a  grant  from  some  person  capable  of  making 
it ;  and  that  being  so,  the  right  which  was  once  vested 
in  the  owners  of  the  plaintiff's  premises,  could  not  fane 
divested  out  of  them,  except  by  a  release  of  the  right  so 
granted  to  thenit  or  by  a  non  user  of  the  right  for 
such  a  length  of  time  as  would  warrant  the  presump- 
tion of  a  release.  If,  therefore,  there  had  been  a  non- 
user  for  twenty  years,  a  release  might  be  presumed,  but  a 
non-user  £br  a  less  period  does  not  warrant  such  a  pre* 
sumption.  In  Lethbridge  v.  Winter  (a)  a  gate  had  been 
erected  in  a  place  where  a  similar  gate  had  formerly 
stood,  but  where,  for  the  twelve  years  preceding,  there 
had  been  none.  It  was  contended  for  the  defendant, 
that  from  suffering  the  gate  to  be  down  so  long,  and 
permitting  the  public  to  use  the  way  without  obstruction 
for  so  many  years,  the  plaintiii^  and  those  under  whom 
he  claimed,  must  be  considered  as  having  completely 
dedicated  the  way  to  the  public,  and  that  the  gate  could 
not  be  replaced.  The  plaintiff  recovered  a  verdict,  ami 
the  Court  of  King's  Bench  refused  to  grant  a  rule  nisi 
to  set  it  aside.  This  is  an  authority  to  shew,  that  a  party 

(o)  I0imj>h.9»9. 

does 
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does  not  lose  Ins  riglits  by  a  mere  non  user  for  tirelfe 
years. 

Denman  and  Iteadei;  contra.  Light,  air,  and  water 
are  prima  facie  public!  juris,  but  individuals  may  acquire 
n  right  to  them  by  occupancy  or  enjoyment,  and  if  the 
light  is  ac<juired  by  enjoyment,  it  may  also  be  lost  by  a 
discontinuance  of  it.  The  period  of  enjoyment  neces- 
sary to  give  an  individual  an  exclusive  right  to  enjoy 
ligbt,  air,  and  water,  is  fixed  by  the  municipal  law  of 
the  country,  and,  by  the  law  of  England,  tliat  period  is 
twenty  years,  but  as  the  right  is  acquired  by  enjoyment 
it  may  be  lost  by  non  user,  unless  the  pary  who 
has  appropriated  to  himself  the  light,  air,  or  water,  at 
the  time  when  he  discontinues  the  use,  does  some  act  to 
indicate  to  others  his  intention  to  resume  it  within  a 
reasonable  lime.  Here,  tlie  plaintiff"  or  the  former 
owner  of  his  premises  did  no  act  of  that  kind.  On  the 
contrary,  the  erecting  of  the  blank  wall  on  the  site  of 
that  which  formerly  had  the  windows,  indicated  an  in- 
tention not  to  resume  the  enjoyment  of  the  light  in 
the  mode  in  which  they  formerly  had  it.  It  is  true, 
that  twenty  years  being  the  fixed  period  necessary  to 
give  an  exclusive  right  to  enjoy  the  light  in  a  particular 
mode  derogatory  to  the  rights  of  others,  it  has  been 
usual  to  direct  juries  in  such  cases  to  presume  that  such 
right  has  been  transferred  to  the  owner  of  the  property 
who  has  so  enjoyed  it,  by  the  owner  of  the  adjoining 
land,  by  an  instrument  adapted  to  convey  such  right 
Now  the  right  to  the  light  being  incident  to  the  land 
itself,  the  right  to  enjoy  in  a  particular  mode  a  portion 
of  the  tight  which  primd  facie  belongs  to  die  owner  of 
the  adjoining  land,  and  which  he  may  appropriate  to  hb 
own  us^  is  an  easement  annexed  to  the  land,  and  must 

be 
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be  transferred  by  deed.  In  ordinary  cases,  where  the  1824. 
enjoyment  of  the  light  in  the  particular  mode  has  con- 
tinned  down  to  the  very  time  of  the  obstruction  com-  ^^"'^ 
plained  of,  it  has  been  usual  to  presume  a  deed  of  grant 
from  the  person  who  had  the  fee  simple  of  the  adjoin- 
ing land,  such  a  deed  alone  being  consistent  with  the 
beta  of  the  case.  But  the  facts  of  this  case  do  not 
make  it  necessary  to  presume  that  there  was  any  such 
grant.  It  is  consistent  with  those  &cts  that  the  owner 
of  the  land  adjoining  the  plaintiff's  may  have  entered 
into  a  covenant  with  the  former  owners,  to  allow 
them,  or  those  deriving  title  under  them,  the  enjoy- 
ment of  the  light  in  the  mode  in  which  it  had  been 
formerly  enjoyed  for  a  term  of  years,  determining 
at  the  time  when  the  former  owner  of  the  plaintiff's 
premises  built  the  blank  wall.  Such  a  deed  is  consistent 
with  the  enjoyment  proved,  and  the  jury  ought  not  to 
be  directed  to  presume  any  other  deed  than  that  which 
is  necessary  to  account  for  the  enjojnnent  In  Barker 
V.  Bichardson  {a\  where  lights  had  been  enjoyed  for 
more  than  twenty  years,  contiguous  to  land  which  within 
that  period  had  been  glebe  land,  but  was  conveyed  to  a 
purchaser  under  SSG.  3.  c,  147.,  it  was  held,  that  no 
valid  grant  could  be  presumed,  inasnmch  as  the  rector, 
who  was  mere  tenant  for  life,  could  not  grant  the  ease- 
ment. 

Abbott  C.  J.  I  am  of  opinion  that  the  plaintiff  is 
not  entitled  to  maintain  this  action.  It  appears  that 
many  years  ago  the  former  owner  of  his  premises  had 
the  enjoyment  of  light  and  air  by  means  of  certain 
windows  in  a  wall  of  his  house.     Upon  the  site  of  this 

(a)  ^B.iA,  619. 

wall 
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wqU  Le  built  a  blank  wall  without  any  wuidow8>  Thiags 
oontinued  in  this  state  for  sevent£en  years.  The  de- 
fendant, in  the  interim,  erected  a  building  apposite  the 
plaintifT's  blank  wall,  and  then  the  plaintilT  opened  k 
window  in  that  which  had  continued  for  so  long  a  period 
a  blank  wall  without  windows,  and  lie  now  complains 
that  that  window  is  darkened  by  the  buildings  which  the 
defendant  so  erected.  It  seems  to  me  that,  if  a  person 
entitled  to  ancient  lights  pulls  down  his  house  and  erects 
a  blank  wali  in  the  place  of  a  wall  in  which  there  liad 
been  windows,  and  suffers  that  blank  wall  to  remain 
for  a  considerable  period  of  lime,  it  lies  upon  him  at 
least  to  shew,  that  at  the  time  when  he  so  erected  the 
blank  wall,  and  thus  apparently  abandoned  the  windows 
which  gave  light  and  air  to  the  house,  that  was  not  a 
perpetual,  but  a  temporary  abandoniuenl  of  the  enjoy- 
ment; and  that  he  intended  to  resume  the  enjoyment  of 
those  advantages  within  a  reasonable  period  of  time. 
I  tfaink  that  theburthenofsbewing  that  lies  on  the  party 
who  haa  discontinued  the  use  of  the  light.  By  buikling 
tlie  blank  wall,  he  may  have  induced  another  person  to 
become  the  purchaser  of  the  adjoining  ground  for  build- 
ing purposes,  and  it  would  be  most  unjust  that  he  should 
afterwards  prevent  such  a  person  from  carrying  those 
purposes  into  effect.  For  these  reasons  I  am  of  opinion, 
that  the  rule  for  a  nonsuit  must  be  made  absolute. 

EU.n£Y  J.  The  right  to  light,  air,  or  water,  is  ac- 
quired by  enjoyment,  and  will,  as  it  seems  to  me,  con- 
tinue so  long  as  the  party  dther  continues  that  enjoy- 
ment or  shews  an  intention  to  continue  it  In  Uiis 
case  the  former  owner  of  the  plaintiff's  premises  had 
acquired  a  right  to  the  enjoyment  of  the  light ;  but  he 
chose  to  relinquish  that  enjoymrait,  and  to  erect  a  blank 

wall 
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WrsU  instead  of  one  in  which  there  were  formerly  windows. 
At  thfit  time  he  ceased  to  enjoy  the  light  in  the  mode 
in  which  he  had  nsed  to  do,  and  his  right  ceased  with  iu 
Suppose  that,  instead  of  doing  that,  he  had  pulled  down 
the  house  and  buildings,  and  converted  the  land  into  a 
garden,  and  continued  so  to  use  it  for  a  period  of  seven- 
teen years;  and  another  person  had  been  induced  by  such 
conduct  to  buy  the  adjoining  ground  for  the  purposes  of 
building.     It  would  be  most  unjust  to  allow  the  person 
who  had  so  converted  his  land  into  garden  ground,  to 
prevent  the  other  from  building  upon  the  adjoining  land 
which  he  had,  under  such  circumstances,  been  induced 
to  purchase  for  that  purpose.     I  think  that,  according  to 
the  doctrine  of  modern  times,  we  must  consider  the 
^oyment  as  giving  the  right ;  and  that  it  is  a  whole- 
some and  wise  qualification  of  that  rule  to  say,  that  the 
ceasing  to  enjoy  destroys  the  right,  unless  at  the  time 
when  the  party  discontinues   the   enjoyment   he  does 
some  act  to  shew  that  he  means  to  resume  it  within  a 
reasonable  time. 


1824. 

MOOEB 

tigtaiui 
Rawboit. 


HoLROTD  J.  I  am  of  the  same  opinion.  It  appears 
that  the  former  owner  of  the  plaintiff's  premises  at  one 
time  was  entitled  to  the  house  with  the  windows,  so  that 
the  light  coming  to  those  windows  over  the  adjoining 
land  could  not  be  obstructed  by  the  owner  of  that  land. 
I  think,  however,  that  the  right  acquired  by  the  enjoy- 
ment of  the  light,  continued  no  longer  than  the  existence 
of  the  thing  itself  in  respect  of  which  the  party  had  the 
right  of  enjoyment ;  I  mean  the  house  with  the  windows ; 
when  the  house  and  the  windows  were  destroyed  by 
his  own  act,  the  right  which  he  had  in  respect  of  them 
was  also  extinguished.     If,  indeed,  at  the  time  when  he 

Vol.  III.  Z  pulled 
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M84  {NiBed  Ae  Ikmws  dovm,  bthad  intifiuited  his  inlwtiaii  «f 
raboildiiig  it, tb^  rigbtvottld  Qot then  have beendetlnijri 
with  the  house.  If  he  bed  done  some  act  to  s|iew  chat 
he  faitandod  to  build  another  in  its  phee,  then  the  new 
hooi^  when  beilt^  would  in  efieot  hafie  been  a  oontinn- 
alion  of  the  old  houses  and  the  rights  attached  to  the 
M  houae  would  hare  eoniinued.  If  a  man  has  a  rij^t 
of  oommoD  attadied  to  his  mill|  or  a  ri|^  of  tarbary 
atteehed  to  his  houses  if  he  pulb  down  the  mffi  or  the 
koosei  the  right  of  eomnoa  or  of  tuifaaxy  will  priaaA  fime 
ceasOi  If  he  shew  an  intentioa  to  boild  another  mitt  or 
anodier  hoase,  his  right  ooDtiaues.  Bat  if  he  palls 
down  tibe  boose  or  the  miU  without  shewing  any  inten- 
tion to  amke  a  similar  use  of  the  land,  and  after  a  long 
period  of  time  has  elapsed,  buiids  a  house  or  mill  oor- 
Bsspooding  to  that  idilch  be  palla  down,  that  is  not  the 
wnostion  of  the  old  houae  or  mSl,  but  the  creation  of 
o  new  things  and  the  rights  which  he  had  in  respect  of 
the  old  house  or  mUl,  do  not  in  my  (^>inion  attach  to 
the  new  one.  In  this  case,  I  think,  the  building  of  a 
blank  wall  is  a  stronger  circumstance  to  shew  that  he 
had  no  intention  tO'ConiiDue  the  enjoyment  of  his  light 
than  if  he  had  merely  pulled  down  the  house.  In  that 
oase  he  might  have  intended  to  substitute  something  in 
its  piece.  Here^  he  does  in  fact  substitute  quite  a  dif- 
ferent thing,  a  wall  without  windows.  There  is  not  only 
nothing  to  shew  that  he  meant  to  renovate  the  house  so 
as  to  make  it  a  continuance  of  the  old  house,  but  he 
actually  builds  a  new  house  di£&rent  from  the  old  one, 
thoceby  shewing  that  he  did  not  mean  to  renovate  the 
old  house.  It  seems  to  me^  therefore,  that  the  right  is 
not  renewed  as  it  would  have  been,  if,  when  he  had 
puUaddnwn  the  old  house^  he  had  shewn  an  intention 

to 
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Jlo  nkwLd  h  within  a  reisonable  time,  although  he  did       1M4. 
iiM  do  so  ee  instanti. 


LiTTLBDALE  J.   According  to  the  present  role  of  kw 
a  man  may  acquire  a  right  of  way,  or  a  right  of  com- 
mon, (exc^t,  indeed,  common  appendant)  upon  the  knd 
of  another,  by  enjoyment.     After  twenty  years'  adverse 
ei^oymeBt  th^  law  presumes  a  grant  made  before  the 
user  commenced,  by  some  person  who  had  power  to 
grant     But  if  the  party  who  has  acquired  the  right  by 
grant  ceases  for  a  long  period  of  time  to  make  use  of  the 
privil^e  so  granted  to  him,  it  may  then  be  presumed 
that  he  has  released  the  right     It  is  said,  however, 
ibat  as  be  can  only  acquire  the  right  by  twenty  years' 
enjoyment,  it  ought  not  to  be  lost  without  disuse  for  the 
same  period ;  and  that  as  enjojrment  for  such  a  length 
of  time  b  necessary  to  found  a  presumption  of  a  grant, 
there  must  be  a  similar  non-user,  to  raise  a  presumption 
of  a  release.    And  this  reasoning,  perhaps,  may  apply  to 
a  right  of  common  or  of  way.      But  there  is  a  material 
difference  between  the  mode  of  acquiring  such  rights 
and  a  right  to  light  and  air.     The  latter  is  acquired 
by  mere  occupancy ;  the  former  can  only  be  acquired  by 
user,  accompanied  with  the  consent  of  the  owner  of  the 
land ;  for  a  way  over  the  lands  of  another  can  only  be 
lawfully  used,  in  the  first  instance,  with  the  consent,  ex- 
press or  implied,  of  the  owner.     A  party  using  the  way 
without  such  consent  would  be  a  wrong  doer ;  but  when 
such   a  user,  without  interruption,  has  continued  for 
twenty  years,  the  consent  of  the  owner  is  not  only  im- 
plied during  that  period,  but  a  grant  of  the  easement  is 
presumed  to  have  taken  place  before  the  user  com- 
menced.    The  consent  of  the  owner  of  the  land  was 
necessary,  however,  to  make  the  user  of  the  way  (from 

Z  2  which 
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IBM.       wliich,  the  presmnption  of  the  grant  is  to  arise)  lawfid  in 
the  first  instaDce.    But  it  is  otherwise  as  to  light  and 


tigtdnti  air.  Eyery  man  on  his  own  hmd  has  a  right  to  all  the 
light  and  air  which  will  come  to  him»  and  he  may  erect, 
even  on  the  extremity  of  his  land,  buildings  with  as 
many  windows  as  he  pleases.  In  order  to  make  it  law- 
ful for  him  to  appropriate  to  himself  the  use  of  the  light, 
he  does  not  require  any  consent  from  the  owner  of  the 
adjoining  land.  He  therefore  begins  to  acquire  the 
right  to  the  enjoyment  of  the  light  by  mere  occu- 
pancy. After  he  has  erected  his  building  the  owner 
of  the  adjoining  land  may,  afterwards,  within  twenty 
years,  build  upon  his  own  land,  and  so  obstruct  the 
light  which  would  otherwise  pass  to  the  building  of 
his  neighbour.  But  if  the  light  be  suffered  to  pass 
without  interruption  during  that  period  to  the  build- 
ing so  erected,  the  law  implies,  from  the  non-obstruc- 
tion of  the  light  for  that  length  of  time,  that  the  owner  of 
the  adjoining  land  has  consented  that  the  person  who 
has  erected  the  building  upon  his  land  shall  continue  to 
enjoy  the  light  without  obstruction,  so  long  as  he  shall 
continue  the  specific  mode  of  enjoyment  which  he  had 
been  used  to  have  during  that  period.  It  does  not,  in- 
deed, imply  that  the  consent  is  given  by  way  of  grant ; 
for  although]  a  right  of  common  (except  as  to  common 
.appendant)  or  a  right  of  way  being  a  privilege  of  some- 
thing positive  to  be  done  or  used  in  the  soil  of  another 
man's  land,  may  be  the  subject  of  legal  grant,  yet  light 
and  air,  not  being  to  be  used  in  the  soil  of  the  land  of 
another,  are  not  the  subject  of  actual  grant;  but  the  right 
to  insist  upon  the  non-obstruction  and  non-interruption  of 
them  more  properly  arises  by  a  covenant  which  the  law 
would  imply  not  to  interrupt  the  free  use  of  the  light 
and  air.     The  right,   therefore,  is  acquired   by  mere 

occupancy, 
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occupancy,  and  ought  to  cease  when  the  person  who       1824» 
so  acquired  it  discontinues  the  occupancy.   If,  therefore, 
as  in  this  case,  the  party  who  has  acquired  the  right  once       agaimt 
ceases  to  make  use  of  the  light  and  air  which  he  had 
appropriated  to  his  own  use,  without  shewing  any  in- 
tention to  resume  the  enjoyment,   he  must  be   taken 
to  have  abandoned  the  right.     I  am  of  opinion,  that 
as  the   right  is   acquired  by   mere   user,   it  may   be 
lost  by  non-user.     It  would  be  most  inconvenient   to 
hold,  that  the  property  in  light  and  air,  which  is  ac- 
quired by  occupancy,  can  only  be  lost  where  there  has 
been  an  abandonment  of  the  right  for  twenty  years.     I 
think,  that  if  a  party  does  any  act  to  shew  that  he 
abandons  his  right  to  the  benefit  of  that  light  and  air 
which  he  once  had,  he  may  lose  his  right  in  a  much 
less  period  than  twenty  years.     If  a  man  pulls  down  a 
house  and  does  not  make  any  use  of  the  land  for  two 
or  three  years,  or  converts  it  into  tillage,  I  think  he 
may  be  taken  to  have  abandoned  all  intention  of  rebuild- 
ing the  house ;  and,  consequently,  that  his  right  to  the 
light  has  ceased.     But  if  he  builds  upon  the  same  site, 
and  places  windows  in  the  same  ispot,  or  does  any  thing 
to  shew  that  he  did  not  mean  to  convert  the  land  to  a 
different  purpose,  then  his  right  would  not  cease.     In 
this  case,  I  think  that  the  owner  of  the  plaintiff's  pre- 
mises abandoned  his    right  to   the  ancient  lights,  by 
erecting  the  blank  wall  instead  of  that  in  which  the 
andent  windows  were ;  for  he  then  indicated  an  intention 
never  to  resume  that  enjoyment  of  the  light  which  he 
once  had.     Under  those  circumstances,  I  think  that  the 
temporary  disuse  was  a  complete  abandonment  of  th^ 

rights 

Rule  absolute* 
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QuEiROZ  and  Others  against  Trubv an  and 

Another. 


J,  mad  Co.,  A  SSUMPSIT  for  money  had  and  received.  Plea, 
Bio  Janeiro,  general  issue.     At  the  trial  before  Abbott  C.  J.  at 

tonTtoS.  in'  the  London  sittings  after  Trinity  term  1820,  a  verdict 
Mle,*32i?^  ^^  ^^""d  ^^^  ^^®  plaintiflS  for  3796/.  5s.  Sd.,  subject  to 
'*h''ch^«h^i«J['  the  opinion  of  the  Court,  on  a  case  in  substance  as 
that  the  cxMtofu  follows :  The  plaintifis  carry  on  business  as  merchants 

were  tent  on 

•eoount  and       at  Rio  de  Janeiro^  under  the  firm  of  Qjteiroz  and  Co. 

liak  of  the  con* 

dgnon.  B.  Defendants  are  cotton  brokers  in  London,  One  Coru- 
•nd  J!>Vbroken  ''^^'^  ^f  die  city  of  London,  commission  merchant,  for 
^^l^^'^I^Z^^  some  years  before  the  transaction  in  question  arose^  had 
•omtf'aiiiim  been  in  the  habit  of  receiving  cotton  on  consignment 
2^/*"**?***°^  from  the  plainiifTs,  and  other  foreign  correspondents,  to 
months ;  others  be  sold  by  him  on  their  account ;  but  had  not  imported 

for  cish  in  one 

month,  c.  and  any  cotton  on  his  own  account.     He  had  been  in  the 

jD.  made  large 

advances  to  ^.,  habit    of   employing   sundiy   brokers,    and,    amongst 

and  ^e(^elTcd 

the  proceeds  of  Others,  the  defendants,  as  brokers  to  sell  the  cotton 
when^due.  ^^  Consigned  to  him.  Needham  and  Co.  were  cotton 
time  Is*  had  brokers  at  Liverpool^  employed  by  the  defendants,  with 
become  bank-     ^hom  the  defendants  divided  the  commission  upon  the 

rupt.     In  an  ^ 

action  by  A.       sales  effected  by  them,  and   for  whom  they  were  re- 

and  Co.  against 

r.  and  i>.  for    sponsible.      In  the  beginning  oi  Jtdy   1818,   Catmiont 

money  had  and  .       i       i  .n     /» i    i*  /» 

received:  Held,  received  a  bill  of  lading  of  165  serons  of  cotton,  shipped 
were  not  en-  by  the  plaintiffs  in  the  Aurora^  from  Rio  de  Janeiro  to 
for  the  advances  Liverpool,  and  agreed  with  the   defendants   that  they 

made  l>y  tliem 

to  B.^  for  that  he  was  a  factor  for  sale  only,  and  had  no  authority  to  pledge  the  goodx, 
and  Uiat  the  plaintiff's  were  entitled  to  recover  the  net  proceeds,  deducting  such  sums  only 
as  B,  cou^  have  retained.  A,  and  Co.,  when  they  consigned  the  cottons  to  J?.,  requested 
him  to  make  remittances  in  anticipation  of  sales  :  Held,  secondly,  that  this  request  did  not 
^e  B»  any  special  aaHiorhy  to  pledge  the  goods. 

should 
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AmiA  Mtt  these  eottons  through  the  medium  crff  NMf-  1 M4. 

Aam  «&d  Co^  toigetber  with  certain  other  e&ttons,  tmt  ^"^ 

wfaidi  #ere  not  the  property  of  the  plamtifii  consigned  4i^M 


to  \6m  by  the  sMae  vesseL    On  the  15th  of  Jid^  1818^ 
CtMmni  wrote  to  the  defendttntsi  Indoshig  fonr  bills  of 
lading  of  the  before  mentioned  cottotis,  and  desiring 
thai  they  ^iHnAA  send  them  to  IfeedtHtm  and  Co.  and 
request  Aem  to  do  the  needful  as  lo  ^e  sde  of  the 
coltMIs^    The  b9i  of  lading  of  the  165  serons  of  th^ 
l^aintiAf  indosed  in  the  fer^it^g  letter,  was  dated  tA 
lUo  de  Jmneirtf^  the  95th  of  April  1818,  and  expressed 
thai  the  cotton^  viz.  two  serons  marked  Q.  and  L^  anS 
16S  atrGM  MMAed  Q.  and  C»  #ere  shipped  by  Qfteintk 
and  Oa&,  and  were  to  be  det^ered  in  their  Aame,  end  on 
their  aooomt  aMd  riA,  to  CaumeMy  eit  to  hm  order,'  pay* 
iag  tbo  fre%ht,  &e.  th«em  mentioned.    1%Ib  MK  ef 
haling  #il8  indorsed  by  Gakmoni  speeldly  to  Ale  defenid^ 
ami^  And  by  fbem  to  Needham  sllid  Co.    On  th4  I5th  ef 
JURy  delendants  wrbte  ta^^dXo^ir  and  C^.  inclosing  tkt 
sAA  fettr  bHhi  of  lading,  in  which  letter  wb»  tfte  follo#-< 
ing  passage :  **  When  these  cottons  a^  sold,  the  pro« 
ceeds  mnst  go  to  onr  credit.     Indeed  you  are  to  know 
no  other  persons  than  us  in  the  business,  as  we  sbiM 
have  to  advance  on  them.''     On  the  10th  of  SepienAei^^ 
Cmtmofii  wrote  to  the  defendants  as  follows :  ^  Accord- 
ing wkh  what  we  mutually  agreed  together  respecting 
the  advances  which  I  requested  yon  to  make  mfe  on  Ae 
undermentioned  cotton  consigned  for  my  account,  and 
under  your  eare  to  Needham  and  Co.  of  Liverpool^  I 
hai%  drawn  upon  you  1500/.  under  yesterday's  Aife,  a« 
two  Biondis,  and  1500/.  same  date^  at  three  monAs,  to 
'  whkii  I  request  your  acceptance,  ptacing  the  same  to 
yonr  eir^dit,  when  due,  and  against  the  net  proceeds  of 

Z  4  ** 
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]9£4«        the  ootUm/'    He  then  mentioned  the  several  parcels  dT 
_"  cotton  included  in  the  four  bills  of  ladinir  as  before 

offOMM  stated,  and  a  small  parcel  from  Maranham  as  consigned 
on  bb  account  to  Needham  and  Co.  The  two  bills  for 
15001.  each  were  accepted  by  the  defendants,  and  duly 
paid.  Caumord  got  them  discounted  shortly  after  they 
were  accepted.  The  Aurora  arrived  at  Liverpool  on  the 
28th  of  August  1818,  with  the  said  165  serons  of  cotton 
on  board,  and  Needham  and  Co.  obtained  possession  of 
and  sold  die  cotton  at  Idverpool  at  ten  days,  and  bills 
at  three  months,  being  the  usual  credit  in  that  trade  at 
Idverpoolf  according  to  which  at  the  end  of  ten  days 
bankers'  bills  are  to  be  given  not  exceeding  three 
months ;  if  the  bills  have  less  than  three  months  to 
run,  interest  is  allowed  for  the  difference  of  time.  Such 
bankers'  bilk  pass  current  at  Liverpool  as  cash.  On  the 
26th  of  Jufy  1818,  CaumotU  received  bills  of  lading  of 
sixty  bags  of  cptton,  the  property  of  the  plaintiffi, 
shipped  by  their  agents  in  the  Riga  packet  from  Per- 
nambuco  for  London.  In  these  bills  of  lading,  which 
were  dated  June  the  2d,  1818,  it  was  expressed  that  the 
cottons  marked  Q.  V.  and  C  were  shipped  by  Antonio 
Soares  for  account  and  risk  of  Qjieiroz  and  Co.  of  Rio  de 
Jatieiroj  and  were  to  be  delivci-ed  in  their  name  to  Cau- 
monU  The  Riga  packet  arrived  at  London  with  the 
said  sixty  bags  ^  cotton  on  the  26th  of  Juli^  1818. 
Caumont  employAl  the  defendants  to  sell  them,  and  on 
the  23d  of  September  sent  them  a  delivery  order  for  the 
cotton  inclosed  in  the  following  letter,  dated  London^ 
September  23d,  1818.  ^^  Referring  to  my  letter  of  the 
10th  instant,  advising  two  drafts,  together  SOOO/.,  in 
anticipation  of  net  proceeds  of  some  cottons  consigned 
on  my  account,  and  under  your  care,  to  Needham  and 

Co. 
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Co.  of  Liverpool^  I  have  now  to  advise,  for  the  same 
olgects,  my  new  drafts  upon  yon  for  1200/.  at  three 
months'  date,  and  herewith  hand  you  a  delivery  order 
for  sixty  bags  Pemambuco  cotton  of  mine  in  the  London 
Docks,  ex  Riga  packet,  on  account  of  which  I  likewise 
draw  on  you  800/.  at  two  months'  date."  The  bills 
mentioned  in  the  foregoing  letter  were  accepted,  and 
duly  paid  by  the  defendants.  Caumont  got  them  dis- 
counted shortly  after  they  were  accepted.  Defendants 
got  possession  of  the  six^  bags  of  cotton  under  the 
said  delivery  order,  and  sold  them  on  the  16th  of  De* 
cember  1818.  On  the  1  ith  of  Naoemker  1818,  Caumonl 
received  bills  of  lading  of  110  bags  of  cotton,  the  pro- 
perty of  the  plaintiffs,  shipped  by  their  agents  in  the 
IsaM  from  Pemambuco  for  London,  These  bills  of 
lading  were  exactly  in  the  same  form  as  those  for  the 
oott«m  hj  the  Riga  packet.  If  goods  imported  come 
from  abroad  on  account  of  the  shippers,  the  usage  is  to 
put  the  initials  of  the  shippers  in  the  bill  of  lading  in 
the  manner  pursued  in  the  bills  of  lading  above  set  out. 
If  they  come  on  account  of  the  consignee,  they  are 
marked  difierently  with  such  marks  as  the  consignee 
directs.  The  Isabel  arrived  in  the  port  of  London^ 
with  the  110  bags  of  cotton  on  board,  on  the  16th  of 
Naoember  1818;  Caumont  landed  them,  and  entered 
them  in  his  own  name  in  the  London  'Docks,  and  em- 
ployed defendants  to  sell  them.  Defendants  sold  sixty . 
bags  on  the  10th  of  December^  and  the  remainder  on 
the  16th.  On  the  1st  of  January ^  CaUmont  wrote  the 
following  letter  to  the  defendants :  "  According  to  our 
verbal  agreement^  I  request  your  giving  to  the  bearer 
of  this  a  cheque  for  1000/.,  on  account  of  cotton  which 
you  have  sold  for  me,  and  of  which  you  have  received 

the 


1824. 

Quximo^ 
agaimt 
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ISM.  the  deKmj  ordtn/*  A  cheque  for  lOOOL  upon  lbs 
r~**  defendanta'  btokeri  ww  guren  by  them  the  same  60f 
to  Gmnumif  and  duly  paid.  On  die  9ih  of  Joiiaaiy 
18]9»  Cammami  ilopped  payaieBly  and  on  the  4di  of 
JPainiaiya  oonuniauon  of  iNnakfupt  was  sued  out  againal 
YoMBf  under  wbidi  ke  has  been  duly  dedand  a  bankn^ 
The  ootlOB  by  the  AurorM  was  aold  in  four  pancda  on 
the  £lst  of  September,  the  S7th  of  Nooember^  2gA  tii 
NavewUteFf  and  the  4th  €)(  Detember,  which  W€te  paid  ftr 
reapeolively  by  bilk  beeomiiqr  due  on  the  4th  of  JFb* 
bnmy,  the  7th  of  Mank^  8th  ef  Mardtf  and  17tb  of 
Murek.  The  net  prooeeds  aammted  to  1500.  \Bs^  Sd^ 
from  which  Cmnumtf  as  between  him  and  the  plainitifty 
was  entitlsd  to  ceitain  charges  whtfmby  it  weald  be  fe^ 
dvDed  to  1408^  lU.  %d.  The  cottons  by  the  Jngw 
paoket  were  sold  on  the  18th  of  December  1818»  oil  dM 
tsnns  <^cadi  in  one  OKnith,  discount  li  per  cent  The 
net  proceeds  amounted  to  7902.  11^  lld^  from  wbidi 
Caumtmij  as  between  kim  and  the  plaintiffs,  was  entitled 
to  certain  charges  whereby  it  would  be  redwced  to 
S96L  13i.  2d.  The  cottons  by  the  habd  were  sold  at 
the  same  time,  and  on  the  same  terms*  The  net  pro- 
ceeds amounted  to  1498/.  16f.  ^d^  from  which  sum 
CaumontfBi  between  him  and  the  plainttfis,  was  entitled 
to  charges  by  which  it  would  be  reduced  to  1280/.  4«.  9d, 
Oo  the  I8th  o^SeptevAer  1819,  the  defendants  were,  for 
the  first  time,  called  upon  by  the  plainti&  to  account  to 
them-  for  the  proceeds  of  the  eotton  so  sold  as  aforesaid. 
On  the  9th  of  Mojf  18)8^  the  plaintiffs  wrote  to  Caumontj 
endosing  a  bill  of  lading  and  ioToice  of  the  165  serons 
of  ootSon  by  the  Jbtrora^  and  saying,  ^^  We  eiepect  that 
yon  will  said  us  some  remittances  on  account  of  the 
pvoeeeds  consigned  to  you,  though  they  be  not  yet  sold, 

as 


IN  TBk  FitTR  Yiukt  or  6EOROE  IV. 

as  is  ciiftaniArj,  in  order  to  encoarflge  us  thetaby  t6  lieti* 
send  ytm  more  frequent  ccmdgpmi^ts*^'  On  die  dth 
of  December  I8IS9  Cawnoni  wrote  to  the  plidntifi, 
endonng  a  nunittance  of  1950/.;  bat  of  that  only 
B9SL  14f.  7e{.  was  ascribable  to  the  above  eonsign^ 
meats.  The  aoeoant  sales  were  rendered  by  the  da* 
fendaiM  t0  Ctnmuau  of  the  165  serons  by  the  Amvrm 
on  the  ath  of  January,  and  of  the  sixty  bags  by  A* 
iftgv  packet,  and  the  ]  10  bags  by  die  ImMla  on  the 
lith  of  Jtnmary  1819^  The  balance  of  accoants  be* 
tween  CSsmiimI  and  the  defendants  was  setded  belweeM 
dtftndants  and  CkunumfB  aMgnees  on  the  5th  of  Jfizml 
1919,  and  the  smn  of  195/.  1 U.  5A>  the  aaaoant  tbertei( 
was  then  paid  to  the  latter.  The  bidiBn»  arose  fnai^ 
the  tole  of  other  goods  besidee  those  bdki^og  to  the 
pbhitiffi.  The  sum  of  8796A  St.  $d.f  for  which  the 
Tttdict  waa  taken,  lis  the  amount  ef  die  net  proceeds  of 
dm  three  ooneignmentB ;  but  as  between  Qmnent  and 
die  pfaui^ifi  they  weeld  only  be  entitled  to  a  balance  of 
2%l%li  IBs.  BiLf  in  estimating  whieh  credit  is  given  for 
die  SML  I4s.  7d.  remitted  by  Caumoni  to  the  plaintifik 
The  case  was  now  ai^ed  by 

Campbdl,  for  the  plaintiff}.  Qtmrtm  and  Ca  are  eti«* 
tided  to  recover  the  sum  oF  2611/«  XSs.  Bi.  in  tfaia 
action.  It  is  difficult  to  conjecture  any  deFence  that 
can  be  set  up*  The  cottons  were  the  property  of  the 
I^aintifis,  and  were  consigned  by  them  to  Cetumont  to  be 
sold  on  their  account  Theilefendants  ware  empfeyed 
by  Caumont  to  effisct  the  sales,  whieh  they  did^  and  got 
all  the  proceeds  into  their  hands.  The  only  question 
then  is,  whether  they  have  paid  over  those  proceeds  to 
CaununU,  or  have  a  right  to  set  off  against  the  present 

demand 
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QgaimM 
TmuBiuir. 


1824*       demand  ft  debt  due  to  them  firom  him.    It  appeara.by. 
the  case  that  they  never  paid  over  to  Caumont  the  pro*, 
oeeds  which  they  received.    Then  have  they  a  right  to. 
set  off  the  debt  which  he  owed  them  for  their  advances?. 
They  cannot  have  any  .such  right  unless.  Caumon/. had. 
author!^  to  pledge  the  goods. .  It  must  be  admitted, 
that    under   such    circumstances,    the  defendants,   as 
pawnees, .  would  have  a  lien  for  their  advances ;  the 
question,  ..therefore^  is,  whether  Caumont    had    such, 
authority.    By  the  law  of  England  a  factor  for  sale 
cannot  pledge,  PaUenon  v.  Tath{a\  Martini  v.  C6les{b) ; 
nor  did  .  the  correspondence  in  this  case  give  him  any 
special  authority  to  do  sa    .The  plaintifi  merely  say 
they  hope  that  Caumont  will  make  remittances  in  anti- 
cipation  of  sales.     Surely  that  js  not  so  strong  as  if  they 
had  drawn  bills  upon  Caumont^  and  he  had  accepted 
them ;  but  it  has  been  held  that  such  a  course  of  deal- 
ing does  not  give  a  factor  authority  to  pledge  the  goods 
of   his   principal,     Graham  v.   Dyster  (c),    Kuckein  v. 
Wilson  {d\  Fielding  v.  Kymer^e)^   reported  as  GiU  v. 
Kymer^  5  B.  Moore,    Duclos  v.  Rylandy  in  a  note  to  that 
report,  is  also  in  point.     There  does  not  then  appear 
to  be  any  answer  to  this  demand,  and  the  plaintiffs  are 
entitled  to  retain  the  verdict  to  the  extent  of  the  balance 
due  to  them. 

JoneSy  contra.  It  is  certainly  too  late  to  contend  that 
a  factor  for  sale  has  a.  general  authority  to  pleilge  the 
goods  of  his  principal,  for  although  many  learned  judges 
have  expressed  doubts  as  to  the  expediency  of  therule  of 

(a)  2  Str,  1 1 78.  (6)   1  3f.  J  5.  1 40. 

(e)  2  Stark,  21.  (d)  4  B,  *)[•  A,  443. 

(e)  SJ?.<}J?.639. 

law 
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law  on  this  point,  yet  they  have  felt  themselves  bound  by        1 8S4. 
decided  cases.     But  where  a  special  authority  is  given,  . 

or  where  no  injury  is  done  to  the  principals,  advances      J^f"*'^ 
to  the  factor  may  be  available  against  them.     Here,  au- 
thority to  pledge  was  given  by  the  letter  of  the  plainti£&, 
they  ask  for  advances  of  money  before  the  sales  took 
place.     This  is  distinguishable  from  Fielding  v.  Kymer^ 
for  there  the  bills  accepted  by  anticipation  were  to  be 
paid  out  of  the  proceeds  of  the  goods.     If  Cavmont  had 
'  made  advances  he  would  have  had  a  lien  on  the  goods, 
why  then  should  not  the  defendants  have  the  same,  as 
they  advanced  the  money  ?    But,  secondly,  the  plaintifis 
have  not  been  injured  by  the  advances  made  to  Caunkmt. 
•  All  the  cottons  sent  by  the  Aurora  were  sold  on  or 
before  the  4th  of  December ;  in  ten  days  from  that  time 
'bills,'  which  at  Liverpool  are  current  as  cash,  were  to  be 
given;  had  Caumont  sold  the  goods  without  the  inter- 
vention of  the  defendants,  he  might,  at  the  expiration  of 
the  ten  days,  have  demanded  the  bills,  and  by  that  means 
have  obtained  the  whole  of  the  proceeds.     If  then,  but 
for  the  employment  of  the  defendants,  he  would  have 
been  in  a  situation  to  claim  the  whole  proceeds  before  he 
became  bankrupt,  the  defendants  cannot  have  injured 
the  plaintifis  by  advancing  to  him  a  part     The  con- 
signments by  the  Riga  packet  and  Isabel  stand  on  a  dif- 
ferent footing,  for  it  does  not  appear  that  the  defendants 
ever  saw  the  bills  of  lading  of  those  goods;  they  might 
therefore  suppose  them  to  be  CaumorU's  property. 

Abbott  C.  J.  The  principle  of  law  on  which  this 
case  must  be  decided  is  not  of  modern  introduction,  but 
has  been  recognised  in  a  variety  of  modern  cases.  Some 
doubts  haying  been  lately  thrown  on  the  expediency  of 

that 
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n.^^^  dbe  gmnwi  infegiwids  which  the  foreign  mer- 
4)hi»i:1iiii  invMiking  oonaigDmentt  of  ^goods  to  be  .sold 
ia  thi»  wuDJOtyj.  And  I  aboiild  be  eKtremdy  sony  (if  I 
.nMjr  be alknred.lo  uae  such  Mk  tfKpnsAm  when  aittiiig 
in  ibif  pUoe^)  if  that  law  were  to  be  abolished.  .  In 
.the  present  case  Jt  must  be  taken,  that  the  defendants 
jmif^t  havejkaown  that  all  the  cottons  were  consigned  to 
Cmmmf.tm  a  ftctor,  thejr  mi^t  have  asked  to  see  the 
bills  of  IsdiBgi  the  means  of  knowledge  were  therefore 
wilkin  their  reacht  and  4he  Toluntary  blindness  of  one 
fttttf  Q0|^  not  to  be  allowed  to  prejudice  another.  It 
.has  been  ergued,  dial  if  the  sales  had  been  effected  by 
GomimM  iiBniediatel7  without  the  interrention  of  the 
(defendantSp  he  woold  haTe  recetved  the  whole  proceeds, 
and  then  ,the  plaintiffs  would  haie  been  in  Wi  bad  a 
situation  as  if  the  lioi  now  daimed  by  the  defendants  is 
allowed.  But  I  think  it  very  unlikely  that  Caumant 
would,  under  such  circumstances,  have  received  the 
proceeds.  Upon  the  facts  appearing  in  this  case,  it  is 
»treniely  probable  that  he  would  have  stopped  payment 
ia  September  but  for  the  advances  made  by  the  defend- 
ant, which  enabled  him  to  hold  up  his  head  for  a  time. 
It  is  much  better  for  all  parties,  yvhea  persons  are  insol- 
vent, that  they  should  stop  at  once  and  allow  their  pro- 
perty to  be  fiuriy  divided  amongst  their  creditors,  rather 
than  struggle  on  a  little  longer  perhaps  to  relieve  some 
creditors  by  drawing  in  a  new  set  of  sufferers.  The 
money  advanced  in  this  case  was  for  Caumonfs  use,  and 
not  for  the  plaintiffs ;  the  defendants  then  have  received 
the  proceeds  of  the  goods,  and  have  not  paid  them 
over  to  the  principals.  Caumont  in  the  first  instance 
had  ;n0  aathortQr  to  pledge^  nor  did  he  derive  any  from 

the 
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ikm  ovreqMndeiioe.     The  iddotiffi  are  tberc&m  €^       1684« 
tidtd  Co  a  vefdict  fi>r  tha  net  procoedi  of  tbe  goodb,       r~~ 
dsdncdng  neh  charget  aa  Coiiawn^  was  entitled  to       ««<i<«>' 
Budte,  and  abo  die  aum  wUch  he  remitted  on  aeomint 
of  AeaegaodB;  that  leaves  u^tJkma^ot  26HLI&L  Sd. 
dae  to  the  platntifls. 

Batlet  J.  It  has  beat  Sttifemitiy  deeided  an  frivor 
of  fcrsiga  merchants,  that  a  factor  oaanot  pledge  the 
goedi  oooa^gned  to  him  fi>r  sale,  i  cannot  help  ^hhMh^ 
ihtBl  Aim  nde  of  law  has  operated  much  to  iacreise  die 
*  Ibreiga  oooiineree  of  this  kkigdoBK  bjr  hoIdiBg  oat  to  OQD- 
«ignoi%diat  if  the  fiKTtor  goes  beyond  the  andiority  vested 
in  him  it  shall  not  work  a  prejudice  to  his  priacipaU  I  en- 
dreljconcur  in  saying,  that  in  my  judgment  this,  as  amea- 
aBceofpolicy,oug^  not  tobe  altered.  TheruleisfiHinded 
«pao  a  isery  pUun  reason,  via.,  that  be  who  gives  the 
eredb  should  be  v%ilant  in  ascertahung  whether  the 
party  pining  has  or  has  not  authority  so  to  deal  with 
the  goods.  That  knowledge  may  always  be  obtained 
from  the  bill  of  lading  and  letters  of  advice.  Here,  the 
'  advances  were  made  by  the  defendants,  who  either  had 
knowledge  or  ^  means  of  obtsining  it.  The  facts  of 
diis  case,  therefore,  go  b^ond  what  was  proved  in  some 
of  dKMe  in  which  it  has  been  held,  that  a  factor  for  sale 
cannot  pledge.  The  letter  which  has  been  relied  on 
did  not  confer  any  special  authority  to  pledge,  but 
merely  adsed  for  advances  out  of  Caumonfs  fimds.  But 
even  admitting  that  it  gave  antliority  to  pledge  for  the 
purpose  of  making  remittances,  the  defendants  should 
have  seen  to  the  application  of  the  money  advanced. 
It  is  said  that  the  principals  have  not  been  damnified, 
for  that  if  the  defendants   had  not  made  advances, 

Cawnont 


TiusMAir. 
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1 834«  CaumotU  might  have  demanded  the  bills :  but  had  tbejr 
.        been  given  to  him  it  would  have  been  his  du^  to  keep 

ngabui  them  for  his  principals,  and  we  ought  not  to  presume 
that  he  would  have  acted  so  dishonestly  as  to  indorse 
than  away.  With  respect  to  those  goods  which  were 
to  be  paid  for  in  cash  on  the  16th  of  Januaryj  Caumont 
had  before  then  become  bankrupt,  and  a  purchaser  acting 
bonft  fide,  or  a  disinterested  agent  would  not  then  have 
paid  the  money  to  him,  knowing  him  to  be  a  factor,  but 
the  payments  by  anticipation  deprived  his  principals  of 
that  advantage.  Upon  the  whole  then,  I  think  that  the 
plaintifls  are  entitled  to  recover  the  net  proceeds  of  the 
goods,  deducting  those  sums  only  which  Caumont  would 
have  a  right  to  deduct 

HoLROTD  J.  I  entirely  agree  with  what  has  been 
said  respecting  the  rule  of  law,  its  policy  and  application 
to  the  present  case.  The  goods  were  the  property  of 
the  plaintiffs,  and  must  be  taken  to  have  been  sold  for 
them,  but  the  money  has  not  been  pAid  to  them ;  the 
defendants  therefore  having  received  it,  are  responsible. 
It  is  said,  that  the  letter  written  by  the  plaintifls  gave 
Caumont  power  to  pledge,  but  it  had  no  such  eifect.  It 
would  merely  have  given  to  him  a  lien  for  his  advances, 
if  he  had  not  otherwise  been  entitled  to  it,  and  by  no 
means  takes  this  case  out  of  the  general  rule  of  law. 

LiTTLEDALE  J.  expressed  no  opinion,  having  been 
concerned  in  the  case  when  at  the  bar. 

Postea  to  the  plaintiffs,  verdict  to  be  entered 
for  2611/.  155.  5rf. 
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M.  Petri£  against  John  Bury  and  Another, 
£xecutors  of  James  Bury. 


QOVENANT.     The  declaration  stated,  that,  by  aJJ^'^^- 
.    certain  indenture,  purporting  to  be  made  between  **>«  txtcutors 

^   ^     ^  o  of  A.  A,pUin.. 

James  Bury  of  the  first  part.  Patience  Petrie  of  the  t>ff  declared 

that  A*  B»  co- 
second  part,  and  the  plaintiff,  one  Beddome,  and  the  said  ▼eoanted  with 

John  Bury,  of  the  third  part  (which  indenture,  sealed  othen,  that  bit 

with  the  seal  of  James  Bury,  plaintiff,    brought  into  ^^ui  ^y  to 

court  and  averred,  that  Beddome  and  John  Bury  did  not  ^i^^  "^^ 

at  any  time  seal  or  deliver  the  said  indenture)  recitinir,  «»eo^**"^ 

"^       ■  '  o^  person,  and 

that  a  marriaire  was  intended  to  be  solemnized  between  *ve»T^  that  the 

other  two  nerer 

James  Bury  and  Patience  Petrie  ;  in  consideration  thereof  sealed  the  deed : 

!••/*•  Held,  on  de- 

James  Bury  covenanted  with  the  plamtiff,  Beddome,  and  murrer,  that  all 
John  Bury,  that  in  case  the  marriage  took  effect  and  the  nantees  who 

•jt^j*  i_ij  •        !_•         i_»i_'  ^  nn*y  »ue  must 

said  Patience  should  survive  mm,  his  heirs,  executors,  ,ue.  and  that 
or  administrators  should  pay  to  them  the  said  plaintiff,  JJ]^**^*7nM- 
Beddome,  and  John  Bury,  an  annuity  of  200/.,  for  the  much  a.  it  did 

a4^^^  ^^s  a' a^^v^vva    v^v^^b^p 

use  of  the  said  Patience.     Averment  that  the  marriage  any  of  the  core- 

nantees  had  nol 

did  take  efiect,  that  Patience  survived  her  husband,  and  assented  to  the 

deed  although 

was  then  still  living,  and  that  250/.  of  the  annuity  was  they  did  not 
in  arrear.     Defendants  set  out  the  deed  on  oyer  and      Quare,  whe- 

1  1        T   •     1       •      J  ther  the  declar- 

demurred.    Joinder  m  demurrer,  ^tion  ^ouid 

have  been  suffi- 
cient if  it  had 

Wightman,  in  support  of  the  demurrer.    The  question  »^«"^  that  the 
upon  this  demurrer  is,  whether  an  action  can  be  main-  *««»  *>o'  joined, 

*[  had  rtfused  to 

tained  by  one  of  three  joint  covenantees,  because   the  tMent  to  the 

deed? 

Other  two  did  not  execute  the  deed.     It  is  clear  that  the 

others  might  have  joined  in  the  action,  Clement  v.  Hen* 

Vol,  III.  A  a  ley; 


mrnr. 
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MS4w      Uy  (a);  and  if  so,  they  must  job.    This  is  like  the 

of  ezecators  who  must  join,  even  if  thqr  have  renounced 

b^ire  the  ordinary,  {b)    In  this  case  there  b  no  aver- 

moit  of  dissent,  no  disclaimer  of  the  covenant;  for  any 

thing  tfalt  appears, 'the  persons  not  joined  may  h^eafter 

execute  the  deed ;  Vemcn  v.  Jeffhrjfi.  (c)    In  that  case^ 

certainly,  there  does  not  appear  to  have  been  any  aver- 

-ment  tiwt  ^  parties  not  Joined  did  not  execute  the 

#eed ;  but  in  odier  reqyeets  thu  is  a  much  stronger  case 

'for  'the  defendants,  for  here  there  are  no  mutual  cove- 

naiits;  the-covenant  is  all  on-cme  side,  to  pay  an  annui^ 

to  ^direepersons  for  the  use  of  a  fourdi. 

JR'JRolbdt,  contriL  The  ease  of  Glemeni  v.  Heriky  is 
in  iftvor  of  ^  present  {daintifl^  for  if  it  was  dien  neoe^ 
-saryio  have  a  decision,  that  parties  not  faavingezecdted 
'tadjjht'join  iki  smn^^  it  can  hardly  be  supposed  tttat  diey 
might  not  have  abstained  from  joining  in  (be  suit  The 
other  case  cXVerrum  t.  Jeffirys  proves,  that  where  it  is 
jshewn  by  averment  diat  some  of  the  covenantees  have 
not  executed,  an  action  may  be  maintained  by  those  who 
bave.  The  plaintiff  having  averred  that  the  persons  not 
joined  did  not  execute  this  deed,  it  was  at  all  events  in- 
cumbent on  the  defendant  to  shew  dteir  assent,  or  some 
other  act  of  theirs  to  make  them  parties  to  the  covenant 

Wighiman^  in  reply.  If  the  argument  on  the  othet 
side  be  good  the  covenant  in  question  might  be  with 
one  person  now,  with  two  a  week  hence,  and  afterwards 
with  tfiree;  and  several  actions  might  be  maintained 
for  tfie  same  breach. 

(a)  8  R^  Alfr  Fait  (F),  pi.  2.        (6)  See  HtMloe'»ene,  9  Co.  57. 
(c)  3 Str.llif^.     7 Uod. 558.  S.C» 

Abbott 
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AwoTT  C.  J.     I  am  of  opinioa  that  this  action  is       *MMp« 
riiot  {maintainable*    It  is  fimnded  on  a  daed  made  ul 
«conteiiy>hition  of  marriage,  whereby  Jcan€%  Bury  cove- 
riiantedrwith  three  persons,  thatt  in  case  bis  intended  wife 
4dioiild  survive  him,  his  heirs,  executors,  or  administrators 
-should  pay  to  them  an  annuity  for  her  use.    The  action 
as  brought  by  one  of  those  covenantees  alone,  and  the 
^declaration  alleges  that  the  others  did  not  seal  the  dead* 
Jt  is  dear,  npon  decided  cases,  that  such  .parties  may 
«iie  tpgether  with  those  who  have  sealed.    The  question 
riQ,  whether  if  they  may  th^  mitf/ join  in  the  suit.     We 
aae  not  called  upon  to  consider  the  efifect  of  an  express 
discbumer,  renunciation,  or  refusal  by  the  other  cove* 
nantees,  Ibr  nothing  of  that  kind  is  alleged.    Trustees 
veiy  often  assent  to  a  trust  without  executing  the  deed 
•which  ^creates  it,  and  they  may  assent  at  ai^  time,  and 
without  an  express  allegation  of  diss^it  that  will  4iot 
appear.    Asseqt  is  therefore  to  be  presumed,  and  on 
that  ground  my  judgment  is  founded.     The  case  is 
analogous  to  that  of  executors  who,  when  they  may, 
must  join  in  suing.     The  recital  in  the  21  J?.  8.  c.4<. 
shews  that  an  opinion  then  prevailed,  that  wher^  one  of 
•several  devisees  in  trust  to  sell  refused  to  act,  no  sale 
.  could  take  place.     It  does  not  speak  of  the  mere  absence 
of  assent,  but  of  an  actual  refusal.     In  this  case^  there- 
fore^ I  think  that  it  was  not  suffici^it   to  say  that  tl^ 
other  covenantees  did  not  seal;  they  might  sue  notwith- 
standing; and  as  they  might,  I  think  that  the  action 
cannot  be  maintained  without  them. 

Batley  J.     By  the  deed  in  question,  James. Bury 
covenanted  that  his  heirs  or  executors  should  pay  the 

A  a  2  annuity 
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fliinaity  to  three  persons.  It  appears  on  the  face  of  the 
deed  to  have  been  his  intention  that  the  money  should 
bI^  go  into  the  hands  of  the  three^  and  that  there  should  be 
the  security  of  them  all  for  the  due  appCcation  of  the 
money.  It  is  a  general  rule,  confirmed  by  the  late  case 
of  ScM  T.  Goodwin  {a%  that  all  joint  covenantees  or 
obligees  must  sue.  In  this  case,  therefore,  the  plaintiff 
was  wrong  in  suing  alone,  without  shewing  some  special 
title  so  to  do.  The  defendants  have  a  right  to  say,  the 
contract  was  ne?er  made  with  you  alone,  but  with  yon 
together  with  two  others.  It  may  be  beneficial  to  the 
defendants  to  have  the  action  brought  by  the  three,  for 
they  may  possibly  have  a  defence  against  them  all,  which 
is  not  available  against  one  of  them.  Here  the  pkuntift 
has  done  nothing  more  than  shew,  that  two  of  the  cove- 
nantees did  not  seal,  but  they  may  still  be  covenantees ; 
they  may  have  assented  to  the  deed,  and  unless  the  de- 
claration shews  that  they  have  no  right  to  be  considered 
covenantees  it  is  insufficient. 

HoLROYD  J.  The  plaintiff*  is  not  entitled  to  sue 
alone  on  this  covenant;  it  was  made  with  three  persons, 
and  although  two  of  them  did  not  seal  the  deed,  yet  it 
is  not  in  law  converted  into  a  covenant  with  one.  No 
intention  that  it  should  be  so  is  shewn,  and  by  law  the 
covenant  does  not  import  that*  Supposing  the  others 
had  executed,  the  present  plaintiff*  would  not  by  himself 
be  entitled  to  receive  the  whole  or  any  part  of  the 
money;  and  there  is  nothing  to  shew  an  intention  that 
he  should  have  any  such  right,  in  the  event  of  the  neg- 
lect of  the  others  to  execute  the  deed.     There  are  many 

(a)   IB.  4- P.  67. 

cases 
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cases  which  shew  that  all  joint  covenantees  may  sue,  al-       1824; 
though  diey  have  not  sealed,  and  if  so,  I  think  that  they 
mdst  sue,  and,  consequently,  this  plaintiff  cannot  recover 


1  Buftr# 

alone. 


LiTTLEDALE  J.  coucurrcd. 

Judgment  for  the  defendants. 


Mayfield  against  Wadsley. 

INDEBITATUS  assumpsit  for  crops  of  wheat,  hay,  ^.  being  Uitf 
oocupitr  of  a 

and  ccmi,  and  for  goods  bargained  and  sold  to  the  farm,  quitted 
defeodtttt,  and  goods  sold  and  delivered.     Plea,  non-  tsth  of  March 
assumpat.    At  the  trial  bdbre  HuUock  B.  at  the  last  guooeeded  in** 
Spring  assizes  for  the  county  of  Lincoln,  it  appeared,  5^^"^ 
that  the  plaintiff  being  the  occupier  of  a  farm,  quitted  ^"^^^J^ 


the  same  on  the  25th  of  March  1 821,  and  was  succeeded  '^^"•^  •pd  £t 

appeared 

by  the  defendant's  son-in-law,  George  Mayfield^    The  tfcat  at  a  mect- 

1   -     .«»i      1  t*  •  I       1  1  .  *°8  between  A» 

plaintiff  had  sown  forty  acres  with  wheat ;  and  it  appear-  and  b,  in  j^«« 
ed  by  the  testimony  (^  a  witness  who  valued  the  crops,  a,  aJ^ed  ^.'if 
that  in  February  1821  a  verbal  agreement  was  made  theTorty  acrei 
between    the  plaintiff  and    the    defendant,    and    that  J^JJ^nL 

hini»  thAtifhe 
did  not,  he  ihouM  not  have  the  farm.  B.  said  that  he  would  take  it*  A  person  present 
then  falued  the  dead  stodc,  and  having  so  done,  asked  to  whom  he  was  to  value  it ;  B* 
said  that  it  was  to  be  valued  to  him,  and  then  promised  to  pay  A,  for  the  wheat  and  the 
dead  stock  on  a  given  day,  and  be  did  pay  a  sum  of  money  on  account.  B*  aflerwarda 
had  possession  of  the  farm,  the  growing  wheat,  and  the  dead  stock :  Held,  that,  in  indebi- 
tatns  atsompsit  for  crops  bargained  and  sold,  and  goods  sold  and  delivered,  the  contract  for 
the  dead  stock  was  distinct  from  any  contract  for  the  sale  of  the  growing  wheat,  and  the 
possession  of  the  farm,  and  therefore  that  A.  was  entitled  to  recover  to  that  amount :  Heldy 
also,  by  BtxjfUy  and  Uolroyd  Js.,  LitUedale  J.  dissentlente,  that  as  B*  had  had  the  growing^ 
wboo,  and  had  made  a  part  payment  on  account,  A*  was  entitled  in  this  action  to  recoveilr 
the  remainder  of  the  price  agreed  to  be  paid  for  it 

Where  a  plaintiff  has  recovered  a  veirdict  for  a  sum  of  money,  composed  of  several  items^ 
some  of  which  he  was  not  in  strict  law  entitled  to  recover  under  the  declaration  in  that 
action,  bnt  which  he  would  be  clearly  entitled  to  recover  by  declaring  in  a  different  form^ 
the  court  will  not  reduce  the  demises.  Per  AbboU  C  }• 

A  a  3  on 
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on  that  occasion  the  pUuntiff  asked  the  defendant  if  h0 
woold  take  die  forty  acres  of  wheat  at  SOOt.,  telling  hioiy 
that  if  he  did  not  he  should  not  have  the  fiurm ;  the  de- 
fendant then  said  that  he  would  have  the  wheat.  The 
witness  then  proceeded  to  value  the  dead  stock,  and 
after  having  ascertained  its  value  to  be  401.  8«.  6d^ 
asked  to  whom  it  was  to  be  valued',  the  defendant  said 
to  him.  There  was  a  machine  on  the  farm,  which  was 
also  valued  at  42.  lOs.  Waddey  afterwards  said  to  May^ 
Jieldj  *'  Have  you  any  objection  to  give  me  possession  of 
the  fiurm ;"  and  upon  Maj/fMs  asking  when  he  would 
pay  him,  Waddey  said,  that  if  he  would  meet  him  on 
the  8th  ofMarck  he  would  pay  him  the  money  for  tlie 
wheat  and  the  dead  stods,  and  the  machine.  It  appeared 
forther,  that  about  a  fortnight  before  the  trial,  the  de- 
fendant acknowledged  that  he  had  paid  75/.  on  account 
of  this  money,  but  said  that  he  would  pay  no  more. 
Upon  this  evidence  the  learned  Judge  told  the  jury  that 
the  plaintiff  was  entitled  to  a  verdict  for  the  whole  sum 
sought  to  be  recovered,  if  they  were  of  opinion  that  the 
defendant  had  agreed  to  pay  for  the  wheat  to  be  taken 
by  George  Mayjield^  because  in  that  case  there  was  a 
part  performance  of  the  contract,  George  Mayfield  having 
had  the  wheat,  and  the  defendant  having  paid  75/.  on 
account  The  jury  found  a  verdict  for  the  plaintiff  for 
169/.  185.  6(/.,  the  balance  due  after  deducting  the  75/. 
A  rule  nisi  was  obtained  in  Easter  term  last  for  entering 
a  nonsuit,  on  the  ground  that  there  was  no  evidence  to 
shew  that  there  had  been  any  part  performance  of  the 
contract  by  the  defendant,  because  it  did  not  appear  that 
the  possession  of  George  Mayfield  was  the  possession  of 
the*  defendant,  or  that  the  75/.  had  been  paid  by  him  on 
account  of  the  wheat,  and,  secondly,  that  even  if  there 

was 
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was  m  pwl  ptdbroMUicei  still  this  aetkMi  upas  not  main-       l^M* 
Uinable  within  the  fourth  section  of  the  statute  of  fimid% 
the  bargain  for  the  dead  stock,  &c.  being  subsidiary  to 
a  eoBtvaet  vdatbg  to  the  sale  of  an  intarMt  in  land. 

De$mum  d  &  and  Fetmmgkm^  now  sllewed   eansew 

€i&org€  MxyjiM  hamg  had  possession  of  the  ftnai 

and  bis  possessioA  being  that  of  the  defendant^  the  latter 

hs?ing^  paid  75/.  on  account  (^  the  wheat  and  dead  stockf 

cMinot  BOW  rescind  the  contract     k  is  a  contraei  eoi^ 

cotad  and  oaanot  be  treated  asa  nolUty,  Oosbgy.  Wiubh 

voofihn  {a)    In  Parker  v.  Staniland{b)  it  was  held,  that 

iadebltitw  assmnpsit  would  K»  for  crops  of  potatoes 

bafgainetl  and  sohl^  althongh  they  wefe  in  the  ground 

at  the  litne  of  the  conlract^  because  no  interest  in  the 

land  passed,  but  a  mere  right  to  go  upon  the  land  t6 

gather  the  potatoes.     So  in  PouUer  v.  KUUn^k  (c)^  H 

was  beld^  that  indebitatus  assumpsit  would  Vtt  tot  moietiss 

of  crops  of  wheat  sold  by  the  plaintiiF  to  t^e  dsfendtfit^ 

and  reaped  for  his  use.    There  the  plaintiff  had  let  kmd 

to  the  defendant,  from  which  he  was  to  take  two  snc^ 

cesstfe  crops^  and  to  render  the  plaintiff  a  moiety  of  Ae 

crop%  in  lieu  of  rent.    While  the  crops  of  die  second 

year  were  on  the  ground  an  appraisement  was  taken  by 

both  parties,  «id  die  vahie  ascertained,  and  it  was  heU» 

that  the  special  agreement  was  executed  by  the  appnuse^ 

ment.    But  here^  at  all  events  the  (daintiff  is  entitled  to 

recover  the  value  of  the  dead  stock,  under  dl^  count  for 

goods  sold  and  delivered.    It  was  a  separate  contractf 

and  Meqifidd  accepted  die  good9>  andacc^tance  by  him 

is  an  acceptance  by  the  defendant,  and,  consequendy> 

(a)  f  JEflir^  60S.  (»>  X 1  Sua,  362.  (c)  1  J7a«.  f  IW.  IS?. 

A  a  4  as 


SM 


CASES  IN  TRINITY  TERM 


1824. 

Hatiibid 

WAMLITr 


as  to  the  dead  stock,  it  is  a  case  within  the  exce{ition  of 
the  statute  of  frauds. 

Clarke  KoA  Reader^  contriL  There  was  no  evidence 
to  shew  that  the  contract  had  been  executed  by  the  de- 
fendant, or  that  he  contracted  on  his  own  account  It 
appeared  that  6.  Moa/fidd  obtained  possession  of  the 
fium,  but  there  was  nothing  to  identify  him  with  the  de- 
fendant, so  as  to  make  the  possession  of.  the  one  the 
possession  of  the  other.  It  does  not.  even  appear  that 
the  75/.  was  paid  by  the  defendant  on  account  of  the 
wheat.  Tlien,  if  there  was  no  part  execution  of  the 
contract,  the  plaintiff  clearly  could  not  maintain  an 
action  .upon  it.  But  even  admitting  a  part  execution, 
the. case  b  not* altered,  for  the  fourth  section  of  the  sta* 
tlite  of  frauds  says,  that  no  action,  shall  be  maintained 
upon  a  contract. relating  to  the  sale  of  an  interest  in  or 
concerning  lands,  unless  it  be  in  writing.  This  was  a 
sale  of  growing  wheat,  and  of  the  interest  which  the 
plaintiff  then  had  in  the  farm :  the  contract  for  the  dead 
stock  was  merely  subsidiary  to  that.  There  is  not  a 
syllable  in  the  fourth  section  of  the  statute  of  frauds 
making  such  a  contract  binding  when  partly  performed. 
The  provision  to  that  effect  relates  entirely  to  sales  of 
goods  and  chattels  which  would  otlierwise  be  void  by  the 
operation  of  the  17th  section.  If  in  this  case  there  had 
been  a  mere  sale  of  goods  and  chattels,  part  performance 
might  have  taken  the  case  out  of  that  section:  but  being 
a  sale  of  an  interest  in  land,  it  would  be  directly  in 
contravention  of  the  fourth  section  to  allow  the  plaintiff 
to  maintain  this  action. 


AsBOtT  C.  J.    It  appears  to  me,  plainly,  from  the 

evidence 
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evidence  in  this  case,  that  the  defendant  contracted  to       1824. 
have  possession  of  the  iarm,  and  to  pay  200/.  for  the .     — — 

^  Mattislo 

forty  acres  of  wheat,  and  specific  sums  of  money  for  the  __agaht9i 
dead  stock  and  for  the  machine.  The  bargain  was 
dearly  made  by  the  defendant,  and  apparently  for  him- 
self. He  desires  the  dead  stock  to  be  valued  to  him, 
and  he  says  to  May  fields  ^'  Have  you  any  objection  to 
give  me  possession  of  the  farm  ?''  It  is  said,  that  what- 
ever may  have  been  the  treaty  originally,  there  is  no 
evidence  to  shew  that  it  was  carried  into  execution  by 
Wadsley:  and  if  there  were  no  other  evidence  in  the 
case  than  that  which  I  have  stated,  I  am  not  prepared 
to  say  we  could  have  inferred  that  the  possession  of 
George  Mayjield  was  the  possession  of  the  defendant. 
Bat  it  appears  further,  that  the  defendant,  a  fortnight 
before  the  trial,  acknowledged  that  he  had  paid  75/.  on 
account  of  the  money  due  for  the  wheat  and  the  dead 
stock.  It  is  clear,  therefore,  that  he  either  took  posses- 
sion himself  and  gave  possession  to  May  fields  or  that 
MayfieUL  was  originally  put  in  by  him ;  and,  therefore, 
that  the  possession  of  the  one  was  the  possession  of  the 
other.  But  it  is  contended,  that  as  this  was  a  verbal 
contract,  partly  for  the  sale  of  an  interest  in  land,  and 
partly  for  goods,  being  void  in  part,  it  must  be  void  in 
toto.  Peiiiaps  that  might  be  so,  if  it  had  been  one  en- 
tire contract  made  at  one  time  and  for  one  price,  but  here, 
there  were  distinct  contracts,  and  separate  prices  were 
fixed.  In  the  first  instance  a  bargain  was  made  for  the 
wheat  at  200/.  It  may  be  inferred  from  the  conversation, 
that  some  previous  agreement  had  been  made  with  respect 
to  the  giving  up  of  the  farm,  but  it  does  not  appear  what 
that  contract  was^  or  whether  it  included  any  stipulation 
about  the  wheat  or  dead  stock ;  the  only  thing  proved 
was^  that  a  contract  haying  first  been  made  for  the  wheat 

at 
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aCSOO/.,  the  witness  proceeded  to  value  the  dead  stock,  and 
afieran  intervalof  time,  during  which  he  had  ascertained 
the  value,  he  asked  to  whom  it  was  to  be  valued,  and  the 
defendant  said  "  to  him."  That  is  the  only  evideBCs 
of  any  contract  for  the  dead  slock.  I  have  no  doubty 
therefore,  that  the  plaintiff  in,  at  ail  events,  entitled  to 
recover  for  the  price  of  the  dead  stock  which  May^fidd. 
afterward!;  hni).  The  defendant  having  paid  15l-  on  ac- 
count generally,  and  not  having  made  any  specifio  ap- 
propriation of  that  sum  at  the  time  of  payment,  the 
party  receiving  it  was  entitled  to  apply  it  to  any  just 
demand  that  he  had  upon  him.  1-Ie  might,  therefore) 
apply  it  to  the  demand  which  he  had  in  respect  of  the 
crops,  and  may  Fairly  insist  that  the  debt  for  the  dead 
stock  and  the  machine  still  remains ;  and  that  being  aot 
the  defendant  can  at  most  be  entitled  only  to  have  the 
damages  reduced.  But  if  the  Court  cannot  order  a 
Qonsail^  then  it  becoMas  a  qoeatioat  whedier  we  oi^fat 
IB  this  eas»  to  make  a  rule  for'  reducing  the  damBgee. 
SiqipomNg^  t&ftt  the  plaintjtf  cannot  iwcover  the  residue 
on  a  dectaratioD  fo>  ctops  bufjaned  and  sold,  foiiadcii 
on  the  origtoal  contract,  oa  the  ground  that  it  is  void  by' 
tHe  statute  of  Imiida,  yat  I  think  be  may  recover  <ui  a 
decIarBtio%  stattug  that  the  defondaot  was  indebted'  for 
the  v^ue  of  crops  sown  by  tbe  pluntiff  on  land  in  }u» 
ponesaioD,  and  wbkb  Ibe  d^endsat  was  allowed  to  take» 
and  for  wbkh  be  promiaed  to  pay.  If  die  plointiffis  m 
strict  law-  entitled  to  raoever  part  of  his  demand  in  tU» 
actiin,  and  io  another  form  of  action  would  be  eDtiUed 
to  recover  tfae  resida^  we  oiigfat  not  to  reduce  tbe  da- 
mages in  this  case)  for  diis  vrould  only  have  the  efifect 
of  patting  bodi  parties  t»  forther  expeaee,  when  the 
fiaal  reiute  nnist  be  t^e  same. 

Batlet 
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Batlkt  J.    The  defimdant,  in  thb  cases  bftrgainef 
for  tbe  possession  of  the  fiirav  ibr  George  MtQftMi 
he  was  identified  with  the   defendant^  and'  then  hie 
possession  was  the  possession  of  the  defendant^  and' 
the  performance  of  the  contract  by  him  would  be  per- 
formanoe  by  the  defendant.    The  jury  have  found,  that 
the  defendant  did  agree  to  pay  for  the  wheat  to  be 
taken  by  George  Majifield.    It  ia  said  that  there  was  no- 
evidence  to  justify  the  learned  Judge  in  leaving  that  ques* 
tionto  the  jury,  but  I  think  there  was  very  strong  evidence 
of  such  an  agreement  by  the*  defendant.    The  plaintiff 
asked  the  defendant  if  he  would  have  the  wheat  at  2(KMw 
or  noty  and  told  him'if  he  would  not  have  k  at  diat 
pricey  he  should  not  have  the  &rm ;  and  tken^  when  the 
witness  asked  to  whom  he  was  to  value  the  dead  stoek^^ 
the  defendant  said   <^tx>  me;''  and  afterwarda^  WadsLsy 
says  to  Meu/fieli^  **  Have  you  any  objection  to  give  mr 
posseasion  of  the  ferm,''  and  then  he  promises  that  he  will 
pay  for  the  wheat  and  the  dead  stock  on  the  7th  of 
Match%     He  afterwards  does  pay  75/.,  on  account  of 
the  wheet  and  the  dead  stock,  and  within  a  fortnight 
before  the  trial  he  acknowledges  that  he  had  so  paid  it. 
That  circumstance  shews  that  he  contracted  for  the  be* 
nefit  of  George  Mm^fklds  for  unless  possession  of  the 
fann  and  goods  had  been   delivered  according  to  the 
contract)  the  defendant  would  no  doubt  have  demanded  tD 
have  the  tnoney  back.     If  there  was  a  delivery  according 
to  the  contract  there  ought  not  to  be  a  nonsuit ;  for  then, 
as  to  the  44/.,  the  price  of  the  dead  stock,  the  statute  of 
frauds  is  out  c^  the  question.    The  75/.  paid  on  account 
cannot  now  be  apprbpriated  to  that  demand^  inasmuch 
as  the  defendant  did  not  so  appropriate  it  at  the  time  of 
payment.  As  to  the  residue  of  the  demand  for  the  crops, 

the 
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1 82+.        the  defendant  contracted  for  them  as  crops,  and  he,  or 

Maujield   by   his   authority,   received   them  as   crops. 
MtvriiLD  .  ^  u 

ujoibu  Under  these  circumsttiDces,  I  am  inclined  to  think  thnt 
the  slntute  of  frauds  does  not  apply,  and  that  the  plaintifF 
may  recover  in  this  action. 

HoLROYD  J.  1  incline  to  tliink  that  the  plaintiff  is 
entitled  to  reUiin  his  verdict  for  the  whole  amount. 
There  is  abundnnt  evidence  to  shew  tliat  the  contract 
has  been  executed,  and  that  possession  of  the  farm  has 
been  delivered  to  tlie  defendant,  or  to  George  May^i'ld, 
by  his  authority.  The  defendant,  a  fortnight  before 
the  trial,  acknowledged  that  he  had  paid  75/>  and  no 
more.  Now  if  he  had  not  had  possession  he  would  have 
*  said  tliat  he  was  entitled  to  have  that  money  back  again, 

and  if  he  had  possession  of  the  wheat,  then,  unless  the 
case- be  within  the  statute  of  frauds,  the  plaintiff  is 
eiitilled  to  recover  his  whole  demand.  In  1  Xrf. 
Bajftnond-,  182,  Trely  C.  J.  SEud,  that  a  sale  of  timber 
growing  upon  the  land  need  not  be  in  writing,  be- 
cause it  was  but  a  bare  chattel,  and  to  that  opinion 
Powel  J.  agreed.  In  some  cases,  therefore,  crops 
^x>wing  upon  the  land  may  be  considered  as  goods 
and  chattels,  and  crops  agreed  to  be  taken  by  an 
incoming  of  an  outgoing  tenant  may  be  recovered  under 
acount  for  goods  bargained  and  sold.  But  it  is  said, 
that  from  what  passed  at  the  time  of  the  appraisement, 
it.  appears  that  the  parties  bargained  for  an  interest 
in  the  land.  It  seems  to  me  that  there  was  nothing 
moretiian  r  conditional  agreement  for  the  crops  in  the 
event  of  the  defendant  having  the  land.  The  taking 
of  the  land  might  have  been  by  on  agreement  with  the 
lessor. 
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lessor,  and  if  in  that  case  a  separate  action  had  been  1824. 
brought  against  the  defendant  for  not  taking  the  farm,  — -— 
the  conditional  agreement  for  tlie  goods  would  not  have  ^gaitui 
been  avoided  by  the  statute  of  frauds.  But  there  was 
no  evidence  of  any  engagement  that  the  ofigoing  tenant 
should  assign  his  interest  in  the  land  to  the  defendant, 
and  that  might  cease  at  Ijady-day  when  the  pos- 
session was  to  be  given  up.  He,  therefore,  had  no 
interest  in  the  land  to  part  with ;  and  that  being  so,  the 
contract  was  not  for  the  sale  of  any  interest  in  the  land, 
and  the  rule  for  a  nonsuit  must  be  discharged.  I  think 
also,  that  under  the  circumstances  of  this  case,  the  de- 
fendant is  not  entitled  to  have  die  damages  reduced. 

LiTTLEDALE  J.  •  I  think  that  George  Mayjieli  and 
defendant  are  sufficiently  identified,  and  that  the  case  is 
to  be  considered  as  if  the  defendant  had  had  the  same 
benefit  irom  the  contract  as  George  MayJUld ;  the  ver- 
dict is  therefore  right  for  the  price  of  the  dead  stock 
and  for  the  machine,  because  even  if  there  were  a  con- 
tract for  the  sale  of  an  interest  in  land  upon  which  no 
action  would  lie,  still  as  a  distinct  price  was  to  be  paid 
for  the  value  of  the  dead  stock,  the  action  would  lie  for 
the  value  of  that,  there  being  nothing  to  afiect  that 
part  of  the  agreement.  In  equity  and  conscience  it  is 
clear  that  the  defendant  is  liable  to  pay  the  full  amount, 
but  I  have  considerable  doubt  whether  this  or  any  other 
action  can  be  maintained  for  the  value  of  the  growing 
crops.  I  think  that  in  effect  this  was  a  contract  relating  to 
the  sale  of  an  interest  in  land.  If  the  giving  up  of  the  land 
was  any  part  of  the  consideration  for  the  defendant's 
agreeing  to  take  the  wheat  which  was  then  sown  in  the 
land,  the  wheat  must  be  considered  as  part  of  the  land 

itself. 
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itself.  It  is  true,  that  in  some  cases  there  may  be  a 
contract  for  the  growing  crops,  independently  of  the 
itBiA  itself;  but  where  tbe  land  is  agreed  to  be  sold,  and 
the  vendee  takes  from  the  vendor  the  growing  crops, 
the  latter  are  considered  part  of  the  land.  It  by  no 
means  follows,  therefore,  that  because  the  crops  formed 
the  subject  of  a  distinct  valuation,  they  were  the  sub- 
ject of  a  distinct  contract  of  sale.  Most  of  the  cases 
where  this  question  has  arisen,  were  upon  contracts  for 
growing  wheat,  potatoes,  and  things  of  that  nature, 
distinct  from  any  assignment  or  letting  of  the  land,  and 
they  have  been  held  not  to  be  within  tbe  statute.  Here 
the  agreement  did  not  relate  to  the  mere  sale  of  the  pr^ 
duce  of  the  land.  It  does  not  distinctly  appear  what 
interest  the  plaintiff  had,  whether  be  was  ownw  or 
tenant  of  the  land,  but  I  collect  that  he  had  some 
interest  in  him  which  would  continue  after  Ladydat/. 
The  expressions  used  shew  that  the  plaintitf  bad  a  power 
to  let  the  defendant  have  the  land  or  not;  then  as 
tbe  had  was  to  be  given  up,  I  cannot  b^  thinking  ^t 
the  crops  were  part  of  tbe  Imd.  Crops  of  com  may 
be  soiA  under  a  fi.  &.,  but  although  crops  ere  separately 
▼ahied,  yet,  if  they  ere  tnutsftrred  with  (he  land,  the 
puty  takes  them  as  part  ^the  land.  In  this  ease  they 
were  Bot  made  t^  subject  of  a  distinct  sale,  but  only  of 
a  distinct  valuation.  Tbe  ccmsideratien  fiw  paying  the 
SOOA  was  not  merdy  Jbr  the  ben^t  of  tbe  crops,  bot 
the  poasessicHi  of  tbe  kuid  for  which  the  defendant  had 
emtracted:  if  the  [deintiff  had  been  the  owaer  of  tbe 
ked,  and  this  had  been  a  parol  letting,  then,  perii^s, 
be  aiigbt  bave  maintained  this  action.  The  contract 
fer  crops  in  that  case  would  have  been  snbsiduiry 
to   anotber   parol    centract,    legal  and   binding,    and 

not 
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not  within  the  statate.     So,  if  there  had  been  an  under-      *WM. 
lease;  bat  if  there  is  an  assignment  it  is  otherwise;  then     ^^AfwuuA 
the  statute  requires  it  to  be  in  writing,  and  the  contract     ^v^f^L 
for  crops  growing  on  the  land  would  be  subsidiary  to 
the  eeotiact  for  the  knd;  andiltaflier  coUcet  th«tin  i 

thia  case  it  was  an  assignmeiit  A  parol  agreement  for 
the  sale  of  crops  may  be  good  also  between  the  out- 
ifoi^g  and  the  incomiag  tenant;  Imt  iben  tfitra  would 
be  4M  «ale  of  any  inteiest  in  die  land,  for  that  wodld  come 
bma  tbe^hacDoid.  Since  then  it  atems  that  the  plain* 
*liff  had  aaase  interest  in  the  land,  it  appears  to  me, 
ihat  Ae  «rpps  were  part  of  ^  the  knd ;  but  'I  express 
this  opinion  with  diffidence  after  the  opnion  delivered 
hy  n^  lord  and  my  brothers.  I  amt  however,  satined 
dnt  4be  iverdict  was  right  for  Ae  44/*  Ss.  6tL  for  the 
^dead  stock  and  aacbine^  and  ^Mtt  'the  ddbndant  ought 
in  Justice  to  pay  the  residne. 

Jtule  disdargid. 
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Storer  and  Others,  Assignees  of  Fletcher,  a. 
Bankrupt,  against  Hunter. 

Bf^J^j^^  'J'ROVER  for  engines,  cylinders,  pumps,  whimsies, 
to  the  IcHee  a  gins,  rail  toads,  and  other  implements  belonging  to 

eoUieryt  voA.  all 

thecngfaict,      two  oollieries.     Plea,  not  guilty.    At  the  trial  before 
oilier impU-     '  IfyUock  B.,  at  the   Spring  assizes   for  Derby^    1824,^ 
«? ^ingi  then  ^^  following  .&cts  -were,  proved.     The  plaintiffs  were 

lying  on  or 

•boot  the  cdUienr,  or  nied  or  employed  therewith,  end  mentioned  in  n  certain  inTentorj 
and  valuation  than  made,  habendum  for  twentj-one  years,  at  a  certain  rent  therein 
mentioned.  The  leMe  eontained  a  protieo  for  re>«ntry  in  caw  the  rent  ihould  be  in 
arrear  for  the  ipoiee  of  thirty  days ;  and  aUo  a  proriio,  that  on  the  expiration,  or  other 
eoboer  determination  of  the  demise,  the  lessee  should  lesTe  and  yield  up  to  the  lessor 
all  engines,  machines,  effbcts,  and  things  belonging  to  and  used  in  the  said  colUery, 
and  thst  an  inrentory  and  Valuation  Siould,  three  montlis  prerious  thereto,  be  made 
and  taken  bjr  two  indifferent  persons,  to  be  appointed  by  the  parties  respcctiTcly,  or  }iy  an 
umpire,  and  such  iuTcntory  should  be  compared  with  the  then  present  inTentory  and  Valu- 
ation, and  that  the  difference  in. the  value  of  the  engines,  &c.  should  be  paid  by  the 
landlord  or  tenant  to  the  other,  according  as  it  was  greater  or  less  than  the  value 
at  tlie  time  of  the  letting.  The  tenant  entered  and  occupied  the  colliery,  machinery, 
&c. ,  and  failing  in  the  payment  of  the  rent,  the  lease  became  forfeited,  and  the  landlord 
recovered  a  judgment  in  ejectment  in  Trinity  term  1818,  but  did  not  execute  his  writ  of 
possession  until  the  9th  o£  November  1819.  On  the  following  day  the  tenant  committed 
an  act  of  bankruptcy.  The  lease  having  become  forfeited  by  the  act  of  the  tenant,  bo 
inventory  or  valuation  of  the  machines,  and  other  effects  and  things  belonging  to  the 
coUieiies,  was  made  three  months  before  the  determinau'on  of  the  demise :  Held,  however, 
as  the  tenant  by  his  o%m  act  had  determined  the  lease,  and  had  thereby  rendered  it  im- 
practicable for  the  landlord  to  have  a  valuation  made  three  months  before  the  deter- 
mination of  the  demise,  that  the  latter  was  entitled,  without  any  such  valuation  having  been 
made,  to  resume  the  possession  of  the  fixtures,  machinery,  and  other  effects  used  in  the 
colliery  upon  the  determination  of  the  demise  by  such  forfeiture  ;  and  that  he  was  entitled 
to  resume  such  possession  even  of  new  machinery  erected  by  the  tenant  during  the  term. 

Held,  secondly,  that  the  tenant  never  had,  under  this  demise,  the  possession,  order,  or 
disposition  of  the  fixtures  or  moveable  articles  within  the  meaning  of  the  21  Jac,  1*  c.  19., 
but  a  mere  qualified  right  to  use  them  during  the  term ;  and  if  they  had  been  in  his 
posse«>sion,  &c.  within  the  meaning  of  the  statute,  that  would  have  ceased  when  the  land- 
lord resumed  possession  on  the  9th  of  November, 

During  the  intermediate  time  between  the  recovery  of  the  judgment  in  l^rinity  term 
1818,  and  the  execution  of  the  writ  of  bab.  fac.  poss.  on  the  9th  November  1819,  the 
bankrupt  continued  to  work  the  colliery,  and  to  have  the  use  of  the  machinery  and  imple- 
ments :  Held,  that  during  this  period  the  bankrupt  had  liot  the  order  or  disposition  of  the 
machinery  and  unplements  within  the  meaning  of  the  sUtute  of  James, 

assignees 
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assignees  under  a  commission  of  bankrupt  which  issued  1824. 
axrainst  Fletcha-  on  the  16th  of  November  181 9,  tipon  an  — 
act  of  bankruptcy  committed  on  the  10th  of  November.        againti 

.  HUKTXB. 

The  bankrupt  held  two  colhenes  as  tenant  to  the 
defendant  under  a  lease,  whereby  defendant  demised  the 
said  collieries  to  the  bankrupt ;  and  also  all  the  engines, 
gins,  machinery,  rail  roads,  and  other  implements, 
effects,  and  things,  then  being  in  and  upon  or  about 
the  said  collieries  or  coal  works,  or  used  or  employed 
therewith ;  and  also  all  the  boats  and  waggons  used  for 
the  purpose  of  the  said  collieries,  and  other  effects  inci> 
dent  or  belonging  thereto,  and  particularly  mentioned 
and  (^escribed  in  an  inventory  and  valuation  thereof 
taken  by  Mr.  J.  fVood/iotisey  in  or  about  the  month  of 
January  1810,  with  the  usual  powers  to  work  and  carry 
on  the  collieries  from  the  1st  January/  1810,  for  twenty- 
one  years,  at  the  rent  of  10/.  for  every  100/.,  for  which 
coals,  slack,  and  cokes  should  be  sold  from  the  said 
collieries  during  the  said  term,  and  so  in  proportion, 
&c.  to  be  paid  quarterly.  Then  followed  a  covenant  by 
Fkicher  for  payment  of  rent,  and  a  proviso  for  re-entry 
ia  case  the  rent  should  during  the  said  term  be  in 
arrear  and  unpaid  by  the  space  of  thirty  days  after  the 
same  should  respectively  become  due.  And  it  was 
provided  that,  on  the  expiration  or  other  sooner  determine' 
ation  of  the  demise,  the  said  James  Fletcher  should  and 
would  leave  and  yield  up  unto  the  said  W.  H,  Hunter, 
his  heirs,  &c.  all  and  singular  the  engines,  gins,  ma- 
chines, rail  roads,  machinery,  effects,  and  things  be- 
longing to  and  used  in  the  said  collieries  or  coal 
works;  and  that  an  inventory  and  valuation  should, 
three  months  previous  thereto,  be  made  and  taken  by 
two  indifferent  persons  to  be  for  that  purpose  appointed 
Vol.111.  Bb  by 
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1B£4«        by  the  said  TV.  H.  Hunta*  and  James  Fletcher^  or  thdr 
^  representatives,  or  by  an  umpire  to  be  appointed  by  the 

^^nu  two  referees,  in  case  they  should  differ  about  the  same; 
and  such  inventory  and  valuation  should  thereupon  be 
compared  with  the  then  present  inventory  and  valuation ; 
and  in  case  the  amount  thereof  should  fall  short  of  the 
amount  of  the  then  present  valuation,  which  had  been 
made  and  signed  by  the  said  J.  WoodAousey  the  difference 
should  be  paid  by  the  said  «7.  Fletcher  unto  tlie  said 
W.  H.  Hunter^  hb  heirs,  &c.  on  demand;  but  in  case- 
the  amount  of  the  inventbry  and  valuation  to  be  taken 
as  aforesaid  on  the  expiration  or  other  sooner  determin- 
ation of  the  demise,  should  exceed  the  amount  of  the 
then  present  inventory  or  valuation,  then  W.  H.  Hunter^ 
his  heirs,  &a  should  pay  unto  J*.  Fletcher^  his  executors, 
&c.  the  difference  in  value  thereof,  within  three  months 
from  the  time  of  such  valuation  being  made.  The  inven- 
tory mentioned  in  this  lease  was  produced  in  evidence, 
and  it  appeared  to'  contain  a  valuation  of  all  the  ma- 
chinery, fixtures,  and  moveable  articles  used  in  the 
colliery.  By  virtue  of  this  demise  Fletcher  took  pos- 
session of  the  collieries,  engines,  &c.,  and  continued  in 
possession  until  the  9th  of  November  1819,  when  Hunter 
was  put  into  possession  under  a  writ  of  hab.  fac.  poss. 
issued  on  a  judgment  obtained  by  him  in  Trhtily  term 
1818j  in  an  action  of  ejectment,  commenced  forafcnr- 
ieiture  by  non-payment  of  rent.  Whilst  the  bankrupt 
was  in  possession,  he  expended  considerable  sums  on 
the  machinery  used  in  working  the  collieries ;  he  put  up 
a  new  engine  at  an  expense  of  2,000/.,  and  ader  the 
judgment  in  the  ejectment  was  obtained,  he  put  in  a  new 
boiler  which  cost  60/.  It  appeared  by  the  evidence  of 
various  witnesses,  that  in  some  instances  the  machinery- 

and 
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and  implements  used  in  working  collieries  were  bought        1S^4». 
by  the  tenant,  and  then  it  was  usual  for  him  to  take       — -— 

Storxr 

them  away  at  the  determination  of  the  term,  and  that  in        againu 


others  the  landlord  demised  the  machinery,  &c.  toge- 
ther with  the  colliery,  and  took  them  back  with  the 
colliery   when   the  tenancy  expired.     Upon  this   evi- 
dence it  was  contended  by  the  counsel  for  the  plain- 
ti£&,  that  they  were  entitled  to  recover  the  value  of  all 
the  machinery  and    implements,    fixtures  as   well   as 
moveables,  on  the  ground  that  they  were  in  the  pos- 
session of  the  bankrupt  as  apparent  owner,  during  the 
whole  of  his  tenancy,  or  if  not,  still  that  the  landlord  had 
sofiered  the  bankrupt  to  continue  the  apparent  owner 
of  the  whole  property,  from  the  time  when  the  judg- 
ment in  ejectment  was  obtained.     Secondly,  that  at  all 
events  they  were  entitled  to  recover  the  value  of  the 
moveables.     On  the  part  of  the  defendant  it  was  con- 
tended  that  the  property   in   all   the  machinery   and 
implements,   moveables  as  well  as   fixtures,  vested  in 
the  landlord  as  soon  as  the  lease  became  determined 
by  the   forfeiture.     The   learned  judge   left  it  to  the 
jury  to  find  upon  the  evidence  whether  the  bankrupt's 
possession  constituted  a  reputed  ownership  in  him  at 
tke  time  of  the  act  of  bankruptcy,  and  if  they  were  of 
tbac  opinion,   then  he  directed  them  to  find  for  the 
fkinti&y  for  the  value  of  the  moveables,  but  he  reserved 
liberty  to  the  defendant  to  move  to  enter  a  verdict  for 
him,  or  a  nonsuit  in  case  this  court  should  be  of  opinion 
that  the  vi^hole  property  in  the  fixtures  and  moveables 
rested  in  ^^®  landlord  when  the  lease  became  forfeited ; 
1  he  farther  reserved  liberty  to  the  plaintifik  to  move 
•  creeise  the  damages  if  they  thought  fit.     The  jury 
,    ^   verdict  for  the  plaintiffs  for  the  value  of  the 
ble  articles  on  the  collieries,  at  the  time  when  the 
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1824.  act  of  bankruptcy  was  committed.      A   rule  nisi   for 

~  entering  a  verdict  for  the  defendant  or  a  nonsuit  having 

a««»**  been  obtained  in  last  Easter  term. 


I^V^IIU 


DenmaTiy  Header ^  and  N.  R,  Clarke j  shewed  cause. 
The  fixtures,  machinery,  and  other  implements  belonging 
to  and  used  in  this  colliery,  were  at  the  time  of  the  act  of 
bankruptcy  in  the  possession,  order,  and  disposition  of  the 
bankrupt,  with  the  consent  of  the  true  owner  within  the 
meaning  of  the  21  JacA,  c.  19.  During  the  continuance  of 
the  term  the  bankrupt  had  not  merely  the  use  of  the  ma- 
chinery and  implements,  but  he  had  the  power  of  changing, 
removing,  or  adding  to  them,  and  he  actually  erected  a  new 
engine  at  a  great  expence.  His  possession,  therefore,  dif- 
fered materially  from  that  of  the  occupier  of  a  ready  fur- 
nished house.  The  defendant  put  an  end  to  the  tenancy, 
and  treated  the  bankrupt  as  a  trespasser  by  bringing  an 
ejectment  for  a  forfeiture  in  Hilaty  term  1818,  and  ob- 
tained a  judgment  against  him  in  Trinihj  term  1818.  At 
that  time,  therefore,  he  might  have  obtained  possession  of 
the  collieries  and  the  fixtures,  and  have  notified  to  the 
world  that  the  fixtures  and  other  thiuirs  were  his  and 
not  his  tenant's.  But  he  allowed  the  bankrupt  to  con- 
tinue in  possession  of  the  machinery,  and  to  appear  to 
the  world  as  the  owner  till  the  9tli  of  November  1819. 
During  the  whole  of  that  period  the  property  was  in  the 
possession,  order,  and  disposition  of  the  bankrupt,  with 
the  permission  of  the  true  owner.  Horn  v.  Baker  {a) 
was  a  much  stronger  case  than  the  present;  there  the 
bankrupt  had  the  vats  demised  to  him,  with  a  power  of 
purchasing ;  here  the  bankrupt  not  only  had  the  use  of 
the  things  demised,  but  he  had  the  power  of  changing 

(fl)   9£<M/,2I5. 
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them.     It  is  one  of  the  very  cases  contemplated  by  the        1824. 
statute;    and  if  he  was  once  the  reputed  owner,  then 
according  to  Lingard  v.  Messiter  {a)  he  continued  the        f^mnti 
reputed  owner  until  it  was  notified  to  the  world  that  the 
ownership  had  ceased.     Here  the  defendant  did  nothing 
to  inform  the  world  that  the  bankrupt  had  ceased  to  l)e 
the  reputed  owner.     But,  secondly,  the  bankrupt  was  not 
only  the  reputed  owner,  but  he  was  the  actual  owner  of  a 
considerable  part  of  this  property;  for  he  had  erected  a 
new  engine  at  a  considerable  expense,  and  there  was  no 
evidence  to  shew  that  that  was  substituted  for  any  other 
which  had  been  on  the  premises  at  the  commencement  of 
the  term.    The  plaintiffs,  therefore,  are  at  all  events  en- 
titled to  recover  for  the  value  of  that  engine.     [_Bayley  J. 
Did   not  the  property  in   all  the  fixtures   and  move- 
ables on  the  colliery  vest  in  the  landlord  upon  the  de- 
termination of  the  lease  ?]    That  would  have  been  the 
case  if  the  lease  had  expired  by  effluxion  of  time,  and 
an  inventory  and  valuation  had  been  made  three  months 
before  the  expiration  of  the  term.     But  the  terms  of  the 
proviso  are,  that  the  tenant  should,  on  the  determin- 
ation of  the  demise,  deliver  up  the  machinery  and  other 
things  upon  the  premises,  and  that  an  inventory  and 
valuation    should    be    made    three   months   previously 
thereto,  and  that  the  difference  between  that  valuation 
and  the  one  made  at  the  commencement  of  the  lease 
should  be  paid  by  the  landlord  to  the  tenant,  or  vice 
versa  according  to  circumstances.     No  such  valuation 
having  been  made,  the  tenant  was  not,  at  the  expir- 
ation  of  the  term,  bound  to  deliver  up  the  things  to 
the  landlord;  they,   therefore  continued   the  property 

(fl)  I  Z?.^C.  308. 
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roanner  therein  mentioDed.     It  is  dear,  therefore,  from        1S24« 
these  provisions,  that  the  nonpayment  of  the  rent  might       ~ 


lead  to  a  determination  of  the  lease  by  forfeiture,  but  if  agaimi 
it  was  not  so  determined,  then  it  would  expire  by 
effluxion  of  time  at  a  given  period.  If  it  did  so  expire, 
a  valuation  of  the  fixtures  was  to  take  place,  three 
months  previously  to  such  expiration :  but  if  it  ex* 
pired  otherwise  than  by  lapse  of  time,  as,  for  instance,  by 
some  act  of  the  tenant  amounting  to  a  forfeiture,  it  is 
clear  that  it  could  not  be  intended  that  tliree  months' 
notice  should  be  given  by  the  landlord  of  his  intention  to 
take  the  machinery  and  other  things,  because  it  would 
be  impossible.  The  effect  of  the  proviso,  therefore,  is, 
that  whenever  the  lease  expired,  the  landlord  was  to  be 
entitled  to  resume,  at  a  certain  valuation,  the  posses- 
sion of  the  collieries,  and  the  machinery,  e£Pects,  and 
things,  whether  moveable  or  immoveable,  belonging  to 
and  used  in  the  same.  If  the  things  on  the  collieries  at 
the  determination  of  the  lease  exceeded  the  value  of 
those  mentioned  in  the  inventory  made  on  the  tenant's 
entering  into  possession,  then  the  landlord  was  to  pay 
the  tenant  the  difference.  If,  on  the  other  hand,  they 
were  found  to  be  of  less  value,  the  tenant  was  to  make 
up  the  deficiency  to  the  landlord.  Now  such  a  mode 
of  valuation  having  been  stipulated  for,  it  is  manifest  that 
new  articles  brought  on  by  the  tenant  during  the  term  were 
intended  to  be  included  in  this  valuation.  It  never  can 
be  supposed  that  those  things  only  which  were  on  the  col- 
lieries when  the  tenant  entered  were  to  be  valued.  During 
such  a  term  there  must  necessarily  be  considerable  wear 
and  tear,  and  new  articles  would  be  required;  and 
whenever  the  lease  expired,  the  landlord  was  entitled  to 
have  the  possession  of  all  the  articles  which  might  then 
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-1824.        be  found  on  the   collieries,  paying  for  the  same  ao 
cording  to  the  valuation  prescribed  by  the  terms  of  the 
jigainst        lease.     The  very  terms  of  the  proviso  contemplate  the 
purchase  of  new  or  additional  articles  by  the  tenant,  and 
manifestly  shew  that  such  articles  were  intended  to  be 
included ;  and  the  schedule  annexed  to  the  lease  con- 
tains an  account  of  moveable  as  well  as  fixed  articles. 
If,  then,  the  bankrupt  never  had  an  absolute  ownership, 
but  only  a   qualified  right  to  the  use  of  the  articles 
during  the  term,  what  is  there  to  shew  that  he  ever  had 
any  reputed  ownei'ship?    In  Horn  v.  Baker^  it  did  not 
appear  to  have  been  the  usage  to  demise  the  vats  and 
other  utensils  which  necessarily  belong  to  a  distillery ; 
but  here  it  appears  by  the  evidence,  that  in  some  in- 
stances   the  articles   used   in   collieries  belong  to   the 
tenants,  in  others  they  do  not;   that  though  in  some 
cases  the    landlord   in   demising  collieries  permits  the 
lessee  on  certain  conditions  to  have  the  use  of  the  fix- 
tures and  other  things  during  the  demise,  yet  in  other 
instances  they  belong  absolutely  to  the  lessee.     Then, 
if  the  possession  of  such  things  is  consistent  with  the 
fact  of  a  person  being  absolute  owner,  and  also  of  his 
not  being  absolute  owner,  the  mere  possession  of  such 
things  ought  not  to  raise  an  inference  in  the  mind  of 
any   cautious   person    acquainted    with    the  usage  that 
the  person  in  possession  is  the  owner.     If  it  had  not 
been  the  usage  for  the  owners  of  collieries  ever  to  de- 
mise the  machinery  and  other  things  used  in  the  collier}', 
then  possession   by  the   lessee    would    be   evidence  of 
reputed  ownership ;  but   there   being   such   an    usage, 
the  mere  possession  of  such  things  is  not  evidence  of 
reputed  ownership ;  and  no  evidence  having  been  ad- 
duced to  shew  that  the  bankrupt  ever  had  the  absolute 

ownership 
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'ownership  in  the  articles  used  in  these  collieries,  I  am        1824* 
of  opinion  that  the  jury  ought  upon  these  facts  to  have 
given  a  verdict  for  the  defendant ;   but  I  think  it  better        ngainu 
that  the  rule  for  entering   a  nonsuit  should  be  made 
absolute,  because  in   that  case  the  plaintiff  will  not  be 

precluded  from  bringing  another  action. 

ft 

Bayley  J.     It  appears  to  me,  that  in  this  case  the 
property  in  the  collieries,  and  in  the  fixtures  and  move- 
ables belonging  to  and  used  in  the  collieries,  became 
vested  in  the  landlord  whenever  the  lease  expired,  either 
by  effluxion  of  time  or  by  forfeiture,  and  that  the  bank- 
rupt had  not,  at  the  time  of  his  bankruptcy,  or  at  any 
other  time,  any  reputecl  ownership  in  such  property,  so 
as  to  bring  it  within  the  operation  of  the  statute  of  the 
'2ljac,l,  c.  19.     I  am  also  of  opinion,  that  whatever 
fixtures  and  other  thingd  were  brought  to  the  collieries 
by  the  tenant,  either  to  supply  the  deficiency  made  by 
wear  and  tear,  or  otherwise  to  promote  the  works  of  the 
collieries,  cannot  be  considered  as  belonging  to  the  te- 
nant at  the  time  when  the  lease  became  determined, 
•whether  that  was  by  forfeiture  or  by  the  completion  of 
the  term.     All  the  property  in  the  fixtures  and  other 
things  used  in  the  colliery  then  became  the  landlord's, 
subject  to  the  terms  of  the  proviso  by  which  he  was  to 
allow  the  tenant  for  any  increase  in  the  value  of  the 
things   left  on   the   collieries.     The   tenant,   therefore, 
never  had  the  possession,  order,  or  disposition  of  such 
property,  within  the   meaning  of  the  statute  21  Jac,  1. 
c.  19.     He  had  merely  a  right  to  use  them  during  the 
term,  and  when  that  right  ceased  by  the  expiration  of 
the  term,  the  absolute  property  in  them  vested  in  the 
landlord.     But  then  it  is  said  that  he  had  the  apparent 
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1894.  owntership.  Jn  order  to  try  whether  that  was  S0|  we 
"■""*  must  consider  the  character  of  this  possession  in  the 
jjff^nft  place  where  the  possession  occurred,  and  where  he  is 
supposed  to  have  had  the  reputed  owner3hip.  The 
mere  possession  of  a  furnished  house  does  not  of  itself 
induce  a  prudent  and  cautious  man  to  believe  that  the 
occupier  is  the  real  owner  of  the  furniture,  because  in 
3uch  cases  he  knows  that  the  property  in  the  furniture 
frequently  belongs  to  the  landlord.  In  order  to  ascer- 
taiUf  therefore,  whether  the  party  in  possession  is 
entitled  to  the  character  of  owner,  further  enquiry  be- 
comes necessary,  for  the  possession  being  such  that  he 
either  may  or  may  not  be  the  owner,  the  party  about  to 
trust  him  is  not  entitled  to  conclude,  from  the  mere 
possession,  that  he  is  owner.  In  such  a  case  he  is 
bound  to  enquire  upon  what  terms  the  property  has 
been  taken,  and  he  ought  also  to  enquire  what  the  nature 
of  the  usage  is,  in  the  place  where  the  property  is  situate. 
Now  this  is  the  case  of  a  ready-furnished  colliery,  if  I 
may  be  allowed  the  expression,  and  as  it  appears  that 
the  machinery  and  other  things  on  collieries  sometimes 
belong  to  the  landlord  and  sometimes  to  the  tenant,  it 
must  depend  upon  the  bargain  between  the  landlord  and 
tenant,  to  what  character  the  latter  is  entitled.  If  a 
house  or  colliery  be  ready  furnished  and  taken  on  lease, 
in  order  to  ascertain  the  ownership  of  the  furniture, 
the  enquiry  should  be,  did  the  tenant  take  the  naked 
house  or  colliery,  or  did  he  take  it  furnished  ?  and  if  the 
result  of  tlie  enquiry  be  that  he  did  not  take  the  naked 
colliery,  but  also  took  all  the  engines,  machinery,  effects, 
and  things  used  in  the  collieries  mentioned  in  an  in- 
ventory and  valuation,  made  at  the  time  when  the  tenant 
entered ;    then  the  fact  of  his  taking  all  these  things 
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niQQtioaad  In  the  mventory,  may  be  considered  as  notice       1844. 
to  the  neighbourhood  of  the  character  of  the  transaction ; 
for  as  there  was  a  valuation  there  could  be  no  difficult      >y^*** 
in  finding  out  the  valuer,  and  he  could  have  stated  whe- 
ther the  valuation  was  made  to  a  purchaser  or  to  a  tenant. 
I  cannot  conceive,  that,  in  this  case,  where  the  property 
in  the  collieries  previously  belonged  to  Hunter^  the  mere 
fiict  cS  Fletcher's  taking  the  collieries  could  have  rais^ 
in  the  minds  of  the  neighbours  the  belief  that  he  had  be^ 
come  the  actual  owner  of  the  property  in  and  about  the 
ooniisries;  and  if  that  J^elief  were  not  justified  iu  the 
first  instancy  there  is  no  propf  of  any  thing  which  after' 
waids  occurred  to  justify  the  supposition  of  such  owner- 
ship.   There  is  nothing  to  shew  that  any  distinction  w^s 
made  between  fixtures  and  articles  <^  a  moveable  nature; 
and  the  provisions  of  the  lease  and  the  inventory  lead  to 
a  contrary  conclusion.     And  if  the  articles  originally 
beUmged  to  the  landlord,  the  presumption  is  (beariog  in 
mind  the  provisions  of  the  lease)  that  when  the  tenant 
introduced  new  articles,  they  were  for  the  purpose  of  re- 
placing others,  and  then  the  substituted  articles  must  be 
•  considered  on  the  same  footing  as  those  originally  leased 
by  the  landlord.     If  that  were  not  so,  there  might  be 
some  weight  in  the  distinction  made  between  moveables 
and  fixtures ;   but  all  the  things  used  in  the  worjcing  of 
the  collieries,  whether  they  were  there  when  the  tenant 
entered  into  possession,  or  were  supplied  during  his  oc- 
cupation, are  treated  as  fixtures.     In  Horn  v.  Baker  it 
was  held,  that  the  leasing  party  was  entitled  to  recover 
all  the  fixtures,  except  such  as  the  tenant  was  justified 
in  removing,  because  they  did   not  come  within  the 
meaning  of  fixtures  in  such  trade;  but  when  usage  does 
not  establish  a  right  to  remove,  then  it  depends  upon 
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the  bargain  between  the  parties;  and  this  is  an  answer 
to  the  argument  urged,  that  if  the  tenant  had  not  a 
right  to  remove  such  articles  as  were  enumerated  in 
the  lease,  yet  he  might  remove  those  which  were  subse- 
quently introduced.  Again,  the  statute  of  the  21  Jac.  1. 
c.  19.  speaks  of  property  in  the  possession,  order,  and 
disposition  of  the  bankrupt  at  the  time  of  his  bankruptcy. 
Now,  assuming  that  these  things  were  once  in  the  posses- 
sbn,  order,  and  disposition  of  the  bankrupt,  I  think  that 
they  did  not  so  continue  down  to  the  time  of  the  act  of 
bankruptcy ;  for  the  defendant  took  possession  of  the 
coalmine  the  day  preceding  the  act  of  bankruptcy ;  and 
when  a  landlord  takes  possession  of  a  coal  mine,  he 
takes  possession  of  every  thing  connected  with  it,  which 
the  tenant  has  not  a  right  to  carry  away.  If  he  takes 
possession  of  any  thing  which  the  tenant  has  a  right  to 
take  away,  the  property,  as  to  that,  still  continnes  in  the 
tenant;  but  if  by*the  bargain  between  the  landlord  and 
tenant,  the  latter  has  no  right  to  remove  any  thing  from 
the  land,  then,  wlien  the  landlord  takes  possession  of 
the  land,  he  lakes  possession  of  all  the  moveables  on  it. 
In  this  case  the  tenant  had  not  any  right  to  remove 
either  the  fixtures  or  moveables ;  and,  therefore,  when 
he  was  turned  out  of  possession,  he  ceased  to  have  any 
right  whatever  over  them.  That  being  so,  this  case  is 
decided  by  the  facts.  The  landlord  took  possession  on 
the  9th  of  November,  and  the  act  of  bankruptcy  was  not 
committed  till  the  following  day;  and  when  he  took 
possession  of  the  land  he  took  possession  of  all  the 
articles  ^hen  on  the  collieries,  subject  to  the  stipulation 
to  pay  for  them,  if  the  value  exceeded  that  of  the  articles 
mentioned  in  the  inventorv.  If  there  had  been  no  such 
stipulation  for  payment,    those  things  could   not  have 
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been  taken  from  Hunter ^  (ov  Fleic/ier' had  no  right  to        15  S*,' 
remove  them ;   the  possession  shifted  to  him  who  had  a        « 
right  to  possess   the   land;    the   machinery  and  other        ngainu 
things  belonging  to  the  colliery,  according  to  the  lease, 
going  back  to  the  landlord  whenever  such  lease  should 
expire.     Had  the  lease  expired  by  effluxion  of  time, 
a  valuation  was  to  take  place  three*  months  previous  to 
such  expiration.     Here  there  had  not  been  any  valu- 
ation, nor  had  the  three  months'  notice' been  given;  but 
that  notice  became  impossible,  from  the  manner  in  which 
the  determination  of  the  lease  took  place.  But  in  whatever 
way  the  lease  was  determined,  it  was  expressly  provided, 
that  the  things  belonging  to  or  used  in  the  collieries 
should  be  left.     The  effect  of  the  lease  was,  that  if  the 
tliree  months'  notice  could  be  given  it  was  to  be  given;  ' 
but  if  it  could  not,  still  the  things  were  to  be  left  on  the  ' 
colliery,  and  a  valuation  was  to  take  place,  with  refer- 
ence to  the  things  on  the  coUieries  at  that  time,  and  as 
compared  with  the  property  when  the  tenant  entered 
into  the  occupation.     The  balance,  either  way,  was  to 
be  received  or  paid  by  the  landlord  or  tenant,  as  the 
case  might  be.     An  increase  of  value  could  not  be  con- 
templated by  the  parties,  so  as  to  require  any  thing  to 
be  paid  by  the  landlord  to  the  tenant,   unless  it  were 
intended  to  include  new  things  brought  to  the  collieries 
for  the  purpose  of  working  them  by  the  tenant  during  his 
occupation.     The  lease  included  every  thing,  and  it  was 
reasonable  that  it  should  do  so,  for  the  value  of  the  articles 
would  have  been  greatly  prejudiced  by  a  removal  of  them ; 
but  no  injustice  could  be  done  to  either  party  if  the  dif- 
ference on  valuation  was  to  be  paid  by  one  to  the  other. 
These  reasons  satisfy  me,  that  though  the  bulk  of  what 
the  tenant  put  up-  might  be  great,  it  was  mot  to  be 
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1824^.       tkdnce  inferred,  that  he  had  a  visible  ownership ;   and 
'       if  he  ever  had  the  visible  possession  or  ownership,  so  as 

;g«^  to  bring*  the  case  within  the  statute  of  Jamesj  1  think 
that  it  had  been  determined,  by  the  act  of  the  landlord 
ill  taking  possession  of  the  collieries.  In  Horn  v.  Baker 
the  enqtiiry  was^  whether  the  lessee,  from  the  usage 
among  distillers,  had  a  right  to  the  vats  and  utensils; 
and  the  jniry  foond  that  it  was  not  usual  to  leave  them 
on  the  premises.  The  conclusion  from  that  was^  that 
vats  and  utensils  were  not  included  in  what  are  termed* 
fixtures.  But  in  this  case,  according  to  the  evidence, 
the  usage  is  both  wa3rs,  and  if  so,  then  it  becomes  the 
duty  of  a  party  about  to  trust  the  tenant,  to  enquire 
what  was  the  particular  agreement  respecting  these  col- 
lierieSi  Ic  has  been  urged,  that  the  landlord  had  his 
judgment  in  the  action  of  ejectment  long  before  the 
writ  of  possession  was  executed,  but  the  judgment  in 
ejectment  did  not  vary  the  right  of  the  landlord ;  and 
before  that  judgment  was  obtained  the  bankrupt  had 
not  the  visible  possession  in  the  eye  of  the  law.  For 
th^^e  reasons  I  think  the  rule  for  entering  a  nonsuit 
must  be  made  absolute. 

HoLROYD  J.  I  am  of  opinion  that  this  action  of 
trover  cannot  be  maintained  by  the  assignees,  because 
the  bankrupt,  at  the  time  of  his  bankruptcy,  had  not  any 
right  of  possession  in  the  fixtures  and  other  things  used 
in  the  collieries.  I  am  also  of  opinion,  that  he  had  not 
.  the  possession,  order,  or  disposition  of  these  things, 
within  the  meaning  of  the  statute  of  the  21  Jac.  1.  c.  19. 
By  the  lease,  the  landlord  demised  not  the  colliery  only, 
but  the  fixtures  and  moveable  articles  used  in  the  col- 
liery ;  and  it  is  one  of  the  stipulations  of  the  lease,  that 

the 
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the  tenant  shall,  at  the  expiration,  or  other  sooner  de-        IM4. 
termination  of  the  demise,  deliver  up  to  the  landlord  the 
machinery  and  other  things  belonging  to  and  used  in  the       agtttut 
colliery,  and  a  compensation  is  secured  to  the  landlord 
or  tenant,  in  the  event  of  such  things  being  improved  or 
deteriorated  in  value  when  the  lease  is  determined.   Bntf 
at  all  events,  the  lessor  was  to  have  delivered  up  to  him 
not  merely  the  things  demised,  but  all  those  found  on 
the  collieries  at  the  determination  of  the  demise.     It  is 
immaterial  whether  the   term  were  fully  completed  or 
not,  for  these  provisions  were  to  be  complied  with  on 
the  expiration  or  other  sooner   determination  of  the 
term*     So  that  provision  was  made  for  an  earlier  deter- 
mination than  the  full  period  mentioned  in  the  lease. 
The  lease  provides  also  that  the  valuation  made  at  the 
determination  of  the  demise  should  be  compared  with 
the  valuation  mentioned  in  the  lease,  and  that  the  differ^ 
ence  betwe^i  the  two  valuations  should  be  paid  by  the 
landlord,  if  the  value  at  the  end  of  the  term  exceeded 
that  mentioned  in  the  inventory ;  by  the  tenant,  if  it  was 
less.     The  language  of  this  proviso  evidently  applies  to 
all  the  things  brought  to  the  colliery  during  the  term, 
and  remaining  there  at  the  determination  of  it,  whether 
the  tenant  continued  to  the  end  of  the  term  granted  or 
not     The  colliery  and  other  things  were  at  all  events 
to  be  given  up.     If  the  demise  were  determined  by  the 
act  of  the  tenant,  still  there  must  have  been  an  inventory 
to  ascertain  whether  any  compensation  was  to  be  made 
by  the  landlord  to  tlie  tenant,  or  by  the  tenant  to  the 
landlord,  for  any  increase  or  deficiency  in  the  value  of 
the  articles  belonging  to  or  used  in  the  collieries.     And 
if  that  provision  applied  to  the  things  demised,  it  must 
also  extend  to  the  things  substituted  in  lieu  of  them ;  for 
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it  was  provided  that  all  the  machinery,  effects,  and  other 
things  used  in  the  collieries  should  be  given  up  to  the 
landlord,  subject  to  the  valuation  and  payment.  The 
things  demised,  therefore,  never  became  the  property  of 
the  tenant  so  as  to  empower  him  to  take  them  away. 
They  remained  the  general  property  of  the  landlord, 
subject  to  the  terms  and  provisions  of  the  lease,  the 
tenant  having  the.  right  to  use  them  so  long  as  he  com- 
plied with  the  conditions  of  the  lease,  and  being  bound 
to  deliver  them  up  at  the  determination  of  the  te-. 
nancy.  The  tenant  failed  to  comply  with  the  con- 
ditions of  the  lease,  and  committed  a  forfeiture;  his 
right  to  the  use  and  possession  of  these  things  was  then 
at  an  end,  and  they  became  the  absolute  property  of  the 
landlord.  The  bankrupt,  therefore,  or  his  assignees, 
have  not  any  right  to  the  possession  of  these  things.  I . 
am  also  of  opinion  that  this  case  does  not  come  within 
the  statute  o(  James.  This  was  a  demise  to  the  bank- 
rupt of  the  machinery  and  the  other  things  used  in  the 
colliery ;  and  the  mere  possession  of  the  things  demised 
does  not  shew  that  they  were  in  fact  or  hiw  put  into  the 
possession,  order,  or  disposition  of  the  tenant  within  the 
meaning  of  the  21  Jac.  1.  c.  19.  He  had  a  mere  quali- 
fied right  to  use  them,  but  not  the  power  of  disposition. 
But  if  they  were  in  his  possession,  order,  and  disposi- 
tion, they  did  not  continue  so  at  the  time  of  the  act  of 
bankruptcy ;  for  the  landlord  took  possession  of  the 
colliery  on  the  preceding  day  under  the  writ  oK  hah,  fac. 
poss.y  and  having  a  right  also  to  resume  possession  of 
the  machinery  and  other  things  used  in  the  colliery,  I 
think,  that  by  taking  possession  of  the  colliery,  he  had 
virtual  possession  of  the  machinery  and  other  things 
belonging  to  and  used  in  the  colliery.      For  these  reasons 
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made  absolute. 


LiTTLEDALE  J.     I  also  think  that  where  the  usage 
does  not  decide  whether  fixtures  and  other  things  used 
in  a  colliery  are  the  property  of  the  landlord  or  the 
tenant,  that  must  depend  on  the  agreement  between 
the  parties.     It  was   decided  in  the  cases  of  Ifyall  v. 
BoUe{a),    and  Horn  v.  Baker,  that  fixtures  were  not 
goods  and  chattels  within  the  meaning  of  the  statute 
of  James.     In  this  case  the  chattels  used  in  the  col- 
liery were  as  much  the  subject  of  demise  as  the  col- 
lieries themselves.     In  the  inventory  mentioned  in  the 
lease  all  the  moveables  and  immoveables  are  enumerated^ 
and  that  shews  the  nature  of  the  bargain  between  the 
parties.     The  possession  of  the  tenant  under  the  lease 
was  not  such  a  possession  as  the  statute  of  the  21  Jbc.  I. 
c.  19.  contemplated;   his  possession  is  recognized  by 
the  law  in  the  same  way  as  the  possession  by  the  tenant 
of  the  furniture  in  a  ready-furnished  house,  derived  from 
a  lessor  under  a  contract.     The  possession  of  a  factor 
might  be  said  to  be  evidence  of  a  reputed  ownerships 
but  it  has  been  decided  that  he  has  not  such  an  ow- 
nership within  the  statute  of  James.     Here  it  is  stipi^ 
lated  in  the  lease,   that  at  the  end   or  other  sooner 
determination  of  the  demise,  all  the  things  upon  the 
colliery  should  be  given  up  to  the  landlord.     But  as 
many  things  might  be  required  to  be  replaced   and 
new  machinery  might  have  been  introduced  so  as  to 
make  the  value  of  the  property  greater  at  the  end 
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lS€i.  ibfin  it  was  at  the  beginniDg  of  the  term^  the  lease 
contains  a  stipulation  for  compensation  for  the  vmlue  as 
compared  with  that  mentioned  in  the  inventory  at  the 
lieginniiig  of  the  term,  and  accordingly  it  is  provided, 
that  at  the  determination  of  the  demise  the  landlord 
«bould  make  compensation  to  the  tenant  if  the  value 
exceeded  that  mentioned  in  the  original  inventory. 
There  is  no  pretence  for  saying  that  if  there  had  been 
no  bankruptcy  during  the  term,  those  things  would  at 
the  end  of  Uie  term  have  been  the  property  of  the 
toiant:  in  the  event  of  a  subsequent  bankruptcy  they 
certainly  could  not  have  belonged  to  the  assignees.  But 
it  is  said  that,  as  the  lease  provided  that  a  valuation  of 
the  things  on  the  colliery  should  be  made  three  months 
previous  to  the  expiration  or  other  sooner  determinar 
tion  of  the  demise^  the  landlord  was  only  entitled  to 
Ae  possession  of  those  things,  provided  such  valuation 
was  made  and  he  paid  the  difference,  if  any  there  was, 
between  the  then  and  the  former  value.  But  I  think 
this  stipulation  respecting  the  valuation  applies  only  to 
cases  where  it  was  possible  for  the  landlord  to  give 
notice  to  the  tenant  to  appoint  a  valuer,  so  that  the 
valuation  might  be  made.  Here  notice  was  not  prac- 
ticable^ because  the  lease  was  determined  by  forfeiture, 
and  that  fbi*feiture  originated  with  the  tenant,  and  he 
alone  therefore  could  have  given  any  notice  of  his 
intention  to  determine  the  lease.  The  landlord  had  a 
iright  to  re-enter  whenever  the  rent  should  be  in  arrear 
thirty  days*  He  was  entitled  to  serve  an  ejectment  the 
very  day  after  the  thirty  days  had  expired.  It  was 
impossible  for  him  to  give  the  tenant  notice  to  appoint  a 
valuer  three  months  before  the  demise  was  determined 

by 
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by  tlie  noDpajrmeiit  of  rent;  and  as  the  landlord  had  li94. 
expresdy  reserved  to  himself  a  right  to  resume  possession  VV 
of  the  machinery  and  implements,  on  the  expiration  or  ag^i»u 
ttker  sooMer  determination  of  the  demise^  he  would  be 
wholly  deprived  of  the  benefit  of  that  stipulation  if  the 
construction  dow  contended  for  on  the  part  of  the 
plaintiffi  were  to  prevail.  It  never  could,  therefore,  be 
the  intention  of  the  parties  to  make  it  a  condition  . 
precedent  to  the  landlord's  right  to  resume  the  pos- 
session of  the  machinery,  that  there  should  be  a  valu- 
ation made  three  months  before  the  lease  was  determined, 
when  it  was  determined  by  the  act  of  the  tenant,  and  the 
intention  to  determine  it  must  have  been  unknown  to  the 
landlord.  It  has  been  urged  that  the  fact  of  the  landlord's 
having  allowed  the  bankrupt  to  continue  in  possession 
from  the  time  when  he  recovered  the  judgment  in  eject- 
ment until  the  time  when  the  writ  of  possession  was 
executed,  changed  the  situation  of  the  parties,  and  that 
from  that  time  the  bankrupt  no  longer  held  possession 
under  the  lease,  but  was  allowed  to  have  the  apparent 
ownership  by  the  permission  of  the  landlc^d.  This 
argument  pressed  upon  my  mind  for  some  time,  but  I 
think  upon  the  whole  it  is  not  entided  to  any  great 
wrigfat,  because,  before  any  ejectment  was  brought,  the 
tenant  had  not  the, possession,  order,  or  disposition  of 
the  property,  and  therefore,  after  the  judgment  was 
obtained,  the  parties  were  in  the  same  relative  situ- 
ation  as  before.  The  circumstance  of  the  landlord's 
act  putting  the  judgment  in  execution  did  not  give 
the  tenant  any  right  over  the  property  which  he  had 
Bot  before.  It  did  not  give  him  the  power  of  selling 
or  disposing  of  it.  The  tenant  having  put  an  end  to 
the  lease,  the  landlord  had  a  right  to  resume  possession 
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of  the  collieries,  and  of  the  property  used  in  working 
the  same,  and  his  not  making  use  of  the  judgment  in 
ejectment  did  not  in  any  way  affect  his  right,  or  make 
any  apparent  alteration  in  the  character  of  the  tenant's 
possession.  Upon  the  whole,  I  think  that  the  rule  for 
entering  a  nonsuit  ought  to  be  made  absolute. 

Rule  absolute,  (a) 

Vaugkan  Serjt,  Clarke^  and  Mmryat  were  to  have 
supported  the  rule. 


(a)  The  landlord  took  pofienion  of  the  colliery  under  the  hab.  he* 
pock  on  the  8th  of  N<wember. 


of  lands  for  the 
rcndne  of  a 
long  term  of 
yean,  by  in« 
denture  of 
three  parts. 


Doe,  on  the  several  Demises  of  Benjamin 
Maddock  and  Jane  Garratt  his  Wife,  and 
Thomas  ^oore  and  Ann  his  Wife,  against 
John  Lynes  and  Thomas  Walker. 

TT'JECTMENT  on  the  joint  and  several  demises  of 

Benjamin  Maddock  and   Jane  Garratt^    otherwise 

Jane  his  wife,  and   Thomas  Moore  and  Ann  his  wife, 

against  John  Lynes  and  Thomas  Walker^  to  recover  a 

dated  Novem' 

ber  1st,  1771>  between  T.  C  of  first  part,  J,  W,  and  T.  £.  of  second  part,  and  E,  JT.  of 
third  part,  in  consideration  of  an  intended  marriage  between  T.  C  and  E.  A'.,  '*  and  for 
the  considerations  mentioned  and  expressed  in  a  certain  indenture  of  three  parts,  intended 
to  bear  date  after  the  date  thereof,  and  made  between  T.  C,  S.  //.,  and  J.  H,  of  the  first 
part,  W,  C*  and  J.  JT.  of  the  second  part,  and  E.  K.  of  the  third  part,  and  for  other  good 
considerations,"  assigned  the  said  lands  to  J.  W,  and  T.  Z..  for  the  residue  of  the  said  term 
upon  trust  to  permit  and  suffer  T.  C,  his  executors,  &c.  to  receive  the  rents  for  his  own 
use  until  the  lolemniiation  of  the  intended  marriage,  and  afterwards  to  permit  T.  C,  to 
receive  the  rents  for  his  life,  and  afterwards  to  permit  the  wife  to  receive  the  rents  for  her 
life,  and  upon  other  subsequent  trusts.  By  indenture  of  three  paru,  dated  November  2d, 
1771,  between  7".  C»  S,  H.,  and  J,  H.  of  the  first  part,  /r.  C.  and  J.  A'.,  of  the  second  part, 
and  E.  IT*  of  the  third  part,  T.  C.  enfeoffed  fT.  C  and  J.  IT.  of  the  lands  mentioned  in  the 
deed  of  November  1st,  1771,  upon  certain  trusts.  The  deed  contained  a  |X)wer  of  attorney 
to  deliver  seisin,  and  a  memorandum  of  livery  of  seisin  was  indorsed  upon  it.  T.  C  con> 
tinned  in  potaession  of  the  lands  from  tlie  Ut  of  November  1771  til!  the  time  of  his  death 
in  1809.  In  ejectment  against  the  executor  of  T.  JL.,  who  survived  J.  ir,:  Held,  that 
tho  tana  <*  assigned  to  J.  W.  and  T.  L"  was  not  destroyed  by  the  feoffment,  because  it 
net  appear  that  they  ever  assented  to  it. 

messuage 
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messHiage  and  certain  closes  called  the  Brockeysj  situate       18fl4«i* 
HI  the  parish  of  Barwellj  in  the  county  o(  Leicester.     The     _      _ 
defendant,  J.  Lynes^  defended  as  landlord^  and  T.  WdOcer^      ^^^"I?? 
the  other  defendant,  defended  as  tenant  in  possession 
qS  the-  premises*     At   the  trial    before  Hdrayd  i^  at 
the  Leicester  Summer  assizes  1822,  the  jury  found  a 
verdict  for  the  plainti£^  jsubject  to  the  opinion  of  this 
Court  on  the  following  case. 

Jane  Maddock  the  wife  of  Benjamin  Maddock^  and 
Ann  Moore  the  wife  of  Thomas  Moore^  were  the  co-> 
heiresses  of  T.  Cooper^  who  died  on  or  about  the  23d  oi 
February  1809,  without  issue  and  intestate,  and  was  at 
the  time  of  his  death  in  possession,  and  the  actual  oc- 
cupation, of  the  said  messuage  and  closes.  The  said 
71  Cooper  was  possessed  of  the  whole  of  the  pretniaes 
for  the  :remainder  of  long  terms  of  years,  created  by 
leases  granted  by  the  Honorable  John  Qnrey^  lord  of 
the  manor  of  Barvodl^  in  the  time  of  Queen  Biit> 
abeth.  By  indenture  of  assignment  duly  executed  by 
the  parties  thereto,  bearing  date  1st  of  November  1?71| 
and  made  between  the  said  T.  Cooper  of  the  first 
partt  (7.  Wileman  and  J.  Lynes  of  the  second  part,  and 
E.  Kiss  of  the  third  part,  reciting  T.  Coopet's  tidtf 
to  the  lands  therein  mentioned,  for  the  remainder  of 
three  several  terms  of  years,  viz.,  two  of  10,000  years^ 
and  the  other  of  1000  years;  it  was  witnessed,  that  in 
consideration  of  a  marriage  intended  to  be  had  between 
71  Cooper  and  1?.  Kiss^  and  for  the  considerations  men* 
tioned  in  a  certain  indenture  of  three  parts,  intended  to 
bear  date  after  the  day  of  the  date  thereof,  (meaning 
a  certain  indenture  of  feoffment,  hereinafter  set  fbrtb^) 
and  made  between  T.  Cooper  and  S.  Heyrickj  and 
«7%  Heyrickf  of  the  first  part,   IV.  Cooper  and  J.  Kiss 
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Iit4#       of  the  second  part,  and  the  said  Elizabeth  Kiss  of  the 
TkiMjdfnu     ^^^  part;    and  in  consideration  of  5s.   to  the  saki 
^^SS*"     r.  Cooper^  pdd  by  the  said  John  Wileman  and  T.  L^ne$j 
Lmim<       and  for  divers  other  good  causes  and  oonsiderationsy 
T.  Cooper  did  bargain,   sell,   assign,   transfer^  and  set 
over  unto  J.  Wileman  and  T,  Lynes,  their  executors, 
administratorsi  and  assigns,   all  the  said  recited  tncs* 
suage,  closes,  hereditaments,  and  premises  with  theitf 
appurtenances,  and  all  other  leasehold  closes,  lauds, 
and  hereditaments  whatsoever  of  the  said  T,  Coty^etf 
lying  and  being  in  the  lordship  of  Barwdl  aforesaid: 
and  all  the  estate,  &c. ;  to  hold  unto  J.  Witeman  and 
Ti  Lynes^  their  executors,  administrators,  and  assigna, 
for  the  residue  of  the  said  terms  of  10,000  yearsi  10,000 
years,  and  1000  years;  subject,  nevertheless,  to  the  trusts 
and  proviso  thereinafter  declared,  viz.,  upon  trueff;  to 
permit  and  suiFer  T.  Cooper^   his   executors,   admini*- 
strators,  and  assigns,  to  receive  the  rents  for  his  and 
their  own  use;  and  that  the  said  terms  might  be  dis- 
posed of  as  he,  T.  Cooper^  should  direct,  until  the  said 
intended  marriage  should  be  solemnized ;  and  after  the 
solemnization   thereof,    in   trust   to   permit   and  suffer 
T,  Cooper  and  his  assigns  to  enjoy  and  receive  and  take 
the  rents  and  profits  of  the  premises  for  so  long  time  of 
the  said  term  and  tetms  as  should  incur  during  the  life 
of  T.  Cooper  -  and  after  his  decease,  upon  trust  to  per- 
mit and  suffer  the  wife  to  receive  the  rents  during  her 
life;  and  after  her  death,  to  permit  the  first  son  of  the 
marriage  to  receive  the  rents  during  such  time  of  the 
term  as  he  shoui^  happen  to  live;  and  in  case  he  should 
die  before  twenty-one,  then  the  second  and  other  sons 
successively ;  and  in  case  there  should  be  no  issue  male 
of  the  marriage,  then  to  permit  all  and  every  the  daugh- 
ters 
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Un  to  receive  the  rents  so  long  as  they  should  live ;  and       lif4tf^ 
if  any  soch  daughter  or  daughters  should  attain  the  age  '^ 

ef  twenty-one  years,  in  trost  for  such  daughter  or  daugh-  Mamock 
ttrs,  and  her  executors,  administrators,  and  assigns; 
and  in  case  there  should  be  no  issue  of  the  marriage,  or 
in  case  idl  such  issue  should  die  before  the  age  of  twenty^* 
eae  years,  in  trust  for  the  executors  and  administra* 
tors  of  71  Coeper*  There  was  a  proviso  enabling  the 
husband  and  wife,  with  the  consrat  of  the  trustees,  to 
levdee  these  uses  or  trusts,  and  to  appoint  fresh  ones ; 
and  •  covenant  by  T.  Cooper,  that  the  premises  should 
remain  daring  the  remainder  of  the  term  in  the  trustees, 
withoat  any  disturbance  by  him  or  any  person  claiming 
under  him,  and  also  a  covenant  ibr  further  assuranoew 
By  adenture  of  ficoffinent,  duly  executed  by  the  par- 
ties theveto,  bearing  date  the  2d  of  November  1771,  and 
aude  between  the  said  T.  Cooper  and  &  Heyrick,  and 
J.  Hegrickj  therein  described  of  the  first  part,  W.  Cooper 
and  Joshua  Kiss,  therein  described  of  the  second  part,  and 
EUaabith  Kiss  of  the  third  part ;  it  was  witnessed,  that  in 
consideration  of  a  marriage  thai  intended  to  be  solem- 
aiaed  between  T.  Cooper  and  E.  Kiss,  and  of  a  ccmsidcr- 
lUe  marriage  portion  which  T.  Cooper  would  receive 
widi  K  Kiss  on  the  solemnization  of  the  marriage,  and 
fi>r  the  making  a  jointure  and  provision  of  maintenance 
ibr  £.  Kiss  in  lieu  of  dower  in  case  the  marriage  should 
take  effect,  and  she  should  happen  to  survive  T.  Cooper, 
and  for  the  settling  and  assuring  the  messuage,  closes, 
lands,  and  hereditaments  therein  described,  to  the  several 
uses,  and  under  and  subject  to  the  proviso^  condition, 
or  agreement  therein  expressed ;  and  also  in  consider- 
ation  of  IO5.  a  piece  to  T.  Cooper,  S.Heyrick,  and  J* 
Heyrick^  paid  by  W.  Cooper  and  Joshua  Kisss  and  for 

C  c  4  divers 


CASES  m  TRINITY  TERM 

1$^  dif^rs  other  good  and  valuable  causes^  T.  Cocper  did 
grant,  bargain,  sell,  alien,  enfeoff,  and  confirm,  and 
&  Heyi-ick  and  J.  Het/rick,  by  the  direction   and  ap- 

Lrwn.  pointment  of  the  said  T.  Cooper,  did,  according  to  their 
several  respective  estates  therein,  bargain,  sell,  alien, 
enfeofi^  and  confirm,  unto  IV.  Cooper  and  Joshua  Kiss, 
their  heirs  and  assigns,  the  said  messuage  and  closes 
called  the  Brockeys,  and  their  appurtenances  to  hold 
unto  W*  Cooper  and  J.  Kiss,  their  heirs  and  assigns,  to 
such  uses  as  the  same  premises  respectively  stood  limited 
to  before  the  execution  of  the  said  indenture  until  the  so* 
lemnization  of  the  said  marriage ;  and  after  the  solemnie- 
ation  thereof,  to  the  use  of  said  71  Cooper  and  his  aa» 
Mgns  for  the  term  of  his  natural. life,  without  impeach* 
ment  of  waste ;  and  after  his  decease,  to  the  use  of  the 
said  E.  Kissj  and  of  her  assigns  for  her  natural  life 
for  her  jointure,  and  in  lieu  of  all  dower  and  thirds; 
«nd  after  tlie  decease  of  the  survivor  of  them,  the  said 
T.  Cooper  and  J5.  Kiss,  to  the  use  of  the  heirs  of  the 
body  of  the  said  T.  Cooper,  on  the  body  of  the  said 
E.  Kiss  lawfully  to  be  begotten  ;  and  in  default  of  such 
issue,  to  the  use  of  the  heirs  and  assigns  of  the  said 
T.  Cooper  for  ever.  Then  followed  a  proviso  enabling 
T.  Cooper  and  E,  Kissy  during  their  joint  lives  by  deed, 
with  the  consent  of  W.  Cooper  and  J.  Kiss,  or  the  sur- 
vivor, or  his  executors  or  administrators,  to  revoke  the 
aforesaid  uses  or  trusts,  and  limit  fresh  uses  or  trusts. 
T,  Cooper  by  that  deed  covenanteil,  granted,  and  agreed 
for  himself,  his  heirs,  executors,  and  administrators,  to 
and  with  JV.  Cooper  and  /.  Kiss^  and  their  heirs,  that  the 
premises  should  remain  to  the  uses  and  subject  to  the 
proviso  aforesaid,  and  be  quietly  enjoyed  accordingly 
without  any  interruption   by  2^.  Coope?-,   his   heirs  or 

assigns. 
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assigns,  or  S.  Heyrick  and  J.  Heyrickj  or  either  of  them,       18S4» 
their,  or  either  of  their  heirs  or  a£{&igns,  or  any  persontf  , 

whomsoever  claiming  or  to  claim  under  them»  or  any  of     Madikx^ 

OWMtUm 

them.  The  indenture  also  contained  a  power  of  at-  Lntn. 
tomey  from  T.  Cooper^  S.  Heifridcj  and  J.  Heyrick j  to 
William  Ward^  to  deliver  seisin  of  the  messuage  and 
premises  by  the  said  deed  granted  and  enfeoffed,  unto. 
W.  Cooper  and  J.  Kiss^  to  hold  to  them,  their  heirs  and 
assigns,  according  to  the  purport,  true  intent,  and 
meaning  of  the  said  indenture.  The  following  memo- 
randum of  livery  of  seisin  was  endorsed  on  the  said 
deed :  ^*  Be  it  remembered,  that  on  the  5th  day  of 
November^  in  the  year  of  our  Lord  1771,  the  within; 
named  William  Ward^  by  virtue  and  in  execution  of  the 
power  and  authority  to  him  given  and  granted  by  the 
within  written  indenture,  did  enter  into,  and  upon  the 
messuage  or  tenement,  and  one  of  the  closes  within 
granted,  in  the  name  of  the  whole  of  the  witliin  granted 
hereditaments  and  premises,  and  take  full  and  peaceable 
possession  and  seisin  thereof,  in  the  name  of  the  whole 
of  the  within  granted  hereditaments  and  premises;  and 
immediately  after  deliver  over  the  same  unto  the  within 
named  William  Cooper  and  Joshua  Kissj  to  hold  to  them, 
their  heirs  and  assigns,  according  to  the  tenor,  purport, 
true  intent,  and  meaning  of  the  within  written  in- 
denture." 

T,  Cooper  continued  in  possession  and  the  actual  occu* 
pation  of  the  premises,  in  the  indentures  of  the  1st  and 
2d  November  1771,  mentioned  from  the  time  of  executing 
the  indentures  until  his  death  in  1809,  and  paid  an 
annual  chief  rent  of  sixpence  for  part  of  the  premises  to 
the  lord  of  the  manor  of  BarwelL  Wileman,  one  of 
the  trustees,  under  the  indenture  of  the  1st  Naoember 

1771, 
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1M4.  I??!^  died  in  June  1785»  and  T.  I^nes,  the  othts 
j^^  ^p^  trustee  under  the  said  indenlare^  died  in  April  ITST^ 
^*^^^?°?  sod  made  by  his  will  the  defendant,  John  Lynes^  his 
«xecutor»  Upon  the  dealh  of  T.  Cooper^  J.LynesihB 
defendant  as  agent  for  die  videw,  Elizabeth  Cocper,  who 
#JK  entitled  to  a  life  interest  under  the  trusts  or  limit-* 
ations  of  each  of  the  said  indentures  of  the  Isfc  and  2d  of 
Norember  i??!)  let  the  premises  to  the  defendant  Thomas 
WaUcer^  and  reraved  the  rent  of  the  same  for  her  fife. 
The  chief  rent  above  mentioned  was  paid  to  the  knnd 
of  the  manor  during  the  lifetime  of  Mrs.  Cooper^  and 
since  her  deoeaee,  by  the  said  John  Lynes  down  to  the 
year  1816. 

The  premises  soug^  to  be  recovered  by  the  actuHv 
are  the  whole  of  the  premises  granted  by  the  indenture 
of  feoffinent  of  the  2d  November  1771 9  and  ai^  the  same 
at  are  comprised  in  the  terms  of  10,000  years^  lOyOOO 
years,  and  1000  years,  in  the  deed  of  assignment  of  the 
Iflt  November  1771  mentioned*  The  marriage  of  £/2za»- 
beik  Kiss  and  Thomas  Cooper  was  solemnized.  They 
had  no  issue  of  the  marriage,  and  T.  Cooper  died  in 
possession  of  the  said  premises.  His  wife  Elizabeth 
survived  him,  and  died  on  or  about  the  9th  day  of 
Ap^  1810. 

Preston^  for  the  plaintiff,  made  two  points,  first,  by  the 
feoffinent,  Cooper  acquired  the  fee  absolutely,  and  an  estate 
in  fee  rightful,  as  against  ail  persons  except  the  rever^ 
sioner.  Secondly,  by  means  of  the  feoffment  the  term 
was  forfeited  and  extinguished,  and  the  right  under  the 
term  barred.  As  to  the  first  point,  the  authorities  are 
uniform  from  the  time  when  Bracton  wrote  down  to  the 

time 
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time  when  die  case  of  Taj/lor  v.  Horde  (a)  was  decided.       i%M^ 
In  LiUkionj  5. 61 1.  it  is  laid  down,  that  ^*  when  a  tenant     J~T* 
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for  life  maketh  a  fec^Bnent  in  fee,  by  such  a  feoiFment     Mabdmk 
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the  fee  simple  passeth.     So  a  tenant  for  years  may  make       Lwirti. 
a  feoffment,  and  by  his  feoffinent  the  fee  simple  shall 
pass ;  and  yet  he  had  at  the  time  of  the  feoffment  mode 
bat  an  estate  for  term  of  years."    Lord  Cokej  in  com- 
menting npon  this  passage^  says,  that  by  the  feoffment, 
the  fee  simple  passes  by  force  of  the  Hvery,  and  that  it 
is  a  diiHeisin  to  the  lessor.    {^Holrqyd  J.     In  Tcylor  t. 
Hordef  Lord  Mansfield  considers  it  as  a  disseisin  only 
at  the  election  of  the  lessor.     In  1  Burr*  112.  he  sajra, 
"  if  the  lessee  for  life  or  years  makes  a  feofiment,  the 
kasor  may  still  distrain  for  the  rent,  or  charge  tjie  per- 
son to  whom  it  is  paid  as  a  receiver ;  or  bring  an  eject- 
mcnty  and  choose  whether  he  will  be  considered  as  dis- 
seised;" and  he  cites  in  support  of  that  position  M^ 
ca^amd  Kyuaston  v.  Parry,  a  manuscript  case^  decided 
by  the  Court  of  Exchequer  in  1743.     ^^  Tenant  in  tail 
of  lands  leased  by  his  fitther  to  a  second  son  for  lives, 
(under  a  power)  upon  hb  fistther^s  death,  received  the 
rent  from  the  occupier  as  owner,  and  as  if  no  such  lease 
had  been  made^  during  his  whole  lifie.     He  sufiered  a 
common  recovery.     It  was  holden  that  this  was  only  a 
cKsseisin  of  the  freehold  at  eiectiorij  and  that,  therefore, 
he  could  not  make  a  good  tenant  to  Uie  praecipe,  and 
the  recovery  wbs  adjudged  bad."]     In  that  case  there 
was  a  mere  receipt  of  the  rent.     No  actual  disseisin  by 
the  eldest  son*     The  freehold  was  in  the  second  son  by 
force  of  the  lease.  The  opinion  of  Lord  Mansfield  is  die 
only  aathority  in  support  of  the  position  cited  from  Tm/^ 

(a)  1  Bwr,  AX 

lor 
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1824«  lor  \s  Horde,  and  it  is  at  variance  with  the  doctrine  laid 
J  7"  down  by  Littleton  and  Lord  Coke.  The  feoffee  is  not  ten- 
Madoocc  ant  to  the  lessor.  A  feoffment  is  necessarily  a  disseisin  in 
Lyicxt. .  fiict,  except  as  between  the  lord  of  the  seignory  and  his 
tenant.  Bracton^  lib.  2.  c.  1 4.  adverts  to  the  very  case  of  a 
stranger  entering  upon  a  vacant  possession  and  making  a 
feoffinent,  and  states  the  law  to  be,  that  it  gives  a  fee  as 
between  the  feoffor^  the  feoffee,  and  all  others  who  have 
not  the  right,  and  that  even  in  process  of  time  it  may 
become  good  against  the  person  who  has  the  right,  (a) 
The.  feoffment  may  perhaps  be  void  against  other  per- 
sons on  the  ground  of  fraud,  or  it  may  be  void  against 
the  reversioner  where  the  tenant  continues  in  possession 
^nd  pays  the  rent.  .  In  1  Inst.  S30  b.  it  is  said,  that  the 
feoffor  may  annex  a  warranty,  whereupon  the  feofiee 
may  vouch  him ;  and  in  367  a.,  that  if  a  lessee  for  years, 
or  tenant  by  elegit,  &c.,  or  a  disseisor  incontinent  make 
a  feoffment  in  fee  with  warranty,  if  the  feoffee  be .  im- 
pleaded he  shall  vouch  the  feoffor,  and  after  him  his 
heir  also ;  because  this  is  a  covenant  real,  which  binds 
him  and  his  heirs  to  recompence  in  value  if  they  have 
assets  by  descent  to  recompence ;  for  there  is  a  feoff- 
ment de  facto  and  a  feoffment  de  jure  :  and  a  feoffment 
de  facto  made  by  them  that  have  sucli  interest  or  pos- 
session as  is  aforesaid,  is  good  between  the  parties,  and 
against  all  men  but  only  against  him  that  hath  right*'* 
In  Foats  v.  Salisbury  (^),  Lord  Hale  takes  the  distinc- 
tion between  a  tenant  for  life  and  for  years ;  and  says, 
if  lessee  for  years  be,  the  i*emainder  over  for  life,  and 
the  lessee  levy  a  fine  and  five  years  pass,  the  lessor  is 
not  barred  by  any  non-claim,  because  the  fine  operates 

(rt)  See  nutlet's  note  to  Co.  Liti,,  350.  h.         {h)  Hardr.  400. 
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nothings  and  *^  partes  ad  finem  nihil  babuerunt"  may        1824. 
be  pleaded  to  it ;  otherwise  it  is  where  a  tenant  for  life      ^     T" 

'^  Doc  dcm. 

levies  a  fine,  for  he  has  a  freehold,  and  his  fine  displaces  MAMMicx 
the  remainders,  and  therefore  an  entry  is  requisite  within  hrvtam 
five  years  after  the  death  of  the  tenant  for  life ;  and^ 
therefore,  when  a  lessee  for  years  or  at  will  is  to  levy  a 
fine^  it  is  usual  for  the  lessee  to  make  a  feofiment  first, 
to  displace  the  other  estates.  ^^  In  Whaley  v.  Tankred  (a), 
C  MeifneU^  tenant  for  ninety-nine  years,  if  he  should 
live  so  long,  remainder  to  E*  Meynel  in  tail,  on  the  14th 
qZ  October  1656,  enfeofied  the  defendant  and  his  heirs, 
and  in  Hilary  1656  levied  a  fine,  sur  conusans  de  droit 
come  ceo,  &c.,  with  proclamations  to  the  same  C  Tankredy 
to  the  use  of  him  and  his  heirs,  who  entered  accord- 
ingly. On  the  28th  o^  August  1661  E.Meynel  died. 
C.  Meynely  on  the  18th  March  1664,  died ;  on  the  10th 
Aprils  23  Car.  2.,  1672,  the  lessor  of  the  plaiutiff  being 
eldest  son  and  heir  of  E.  Meynel^  entered,  and  the  question 
was,  whether  his  entry  was  lawful,  or  whether  E.  Met/nel 
ought  to  have  entered  within  five  years  after  the  fine 
levied,  or  should  have  other  five  years  after  the  death  of 
C.  Meynel.  (i)  And  it  was  resolved  that  he  should  have 
five  years  after  the  expiration  of  C  MeyneVs  estate  by 
his  death,  and  that  there  was  no  difference  between  the 
lessee  for  life  and  the  lessee  for  years  as  to  this  point" 
[Bayley  J.  Does  a  feoffment  destroy  a  term  created  to  at- 
tend an  inheritance  ?]  It  does  if  the  trustee  of  the  term 
b  acting  in  privity  and  concert  with  the  feofibr.  All 
these  authorities  shew  that  a  feofiinent  by  tenant  for 
years  will  give  a  fee  against  all  {persons  except  the  right- 
ful owner.     The  case  of  Taylor  v.  Horde  was  righdy  de- 

(«)  Sir  T.Rnym,  2\9. 

if)  By  Um  report  of  tbif  case  ia  S  Lev,  51.  it  appears  that  the  heir 
was  an  infant  at  the  time  of  €•  MeyneCs  death* 
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eided  on  tlie  giioimd  of  fraud,  or  under  the  peculiar  cir-^ 
cumstanced  of  that  ease,  femun's  case  (a)  is  distinguish- 
able, because  the  feoffor  there  continued  to  pay  his  rent, 
and  the  fine  was  held  to  be  void  between  the  reversioner 
and  his  tenant;  but  it  was  not  said  that  the  feoffment 
was  void ;  and  in  answer  to  the  fine  it  could  not  be 
pleaded  that  partes  ad  finem  nihil  habuerunt.  It  was 
necessary  to  meet  the  pcnnt  of  that  case,  by  putting  the 
issue  on  th€  validi^  of  the  feoffment  and  the  fi^aud  on 
tenure. ' 

Secondly,  though  the  feoffment  did  not  gi\re  the  fee  as 
against  the  reversioner,  the  term  was  forfeited.  The  assign- 
ment and  feofirnent  were  parts  of  the  same  transaction.  It 
was  undoubtedly  the  intention  of  the  parties  to  the  feoff- 
ment and  the  assignment,  that  the  tide  to  the  possession 
and  the  order  of  succession  should  be  governed  by  the 
feoffment  and  not  by  the  term.  Unless  the  feoffinent 
prevails  there  would  be  a  confusion  of  right  between 
real  and  personal  representatives.  Suppose  an  owner  to 
die,  leaving  issue,  if  the  term  continue  the  beneficial 
estate  would  go  to  the  personal  representatives,  while 
under  the  feoffment  it  would  go  to  the  heir.  The  in- 
tent of  the  parties  was  to  gain  the  fee,  and  of  conse- 
quence to  do  an  act  which  would  be  a  forfeiture,  but  to 
protect  themselves  against  the  consequence  of  forfeiture, 
by  the  assignment  of  the  term  in  its  original  state,  unaf- 
fected by  the  feoffment.  Now  if  the  term  continued,  the 
possession  of  the  termor  for  years  was  the  possession  or 
seisin  of  the  reversioner;  his  seisin,  therefore,  would 
not  be  disturbed.  But  the  trustee  attorned  in  effect  to 
the  feoflfee,  and  this  acknowledgment  of  a  new  rever- 
sioner was  a  disclaimer  of  tenancy  and  a  forfeiture. 


(o)  s  Co,  77. 
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Foster  t.  WiOiamsia)  and  Lord  Dormer's  ejectment  (6) 
It  is  deaTi  however,  that  if  A.  enter  wrongfiilly  on 
landi  ckifning  the  inheritancey  and  oust  the  termor,  that 
entrj  is  a  dissdsin  of  the  reversioner ;  and  if  the  termor 
afterwards  re-enters  to  save  his  term^  it  is  a  restoration 
of  the  reversion,  unless  in  the  mean  time  a  descent  be 
cast^  so  that  the  right  of  the  reversioner  is  turned  into 
a  right  of  action ;  and  although  in  this  case  the  termor 
has  paid  renty  yet,  having  made  a  fecrfTment,  he  has 
thereby,  as  between  him  and  the  reversioner,  (and  if  the 
reversioner  think  fit  so  to  treat  his  injurious  act,)  put  an 
end  to  the  tenancy  and  destroyed  the  term.  Cases  of 
this  description  rest  in  principle  on  the  rules  of  law 
which  guard  against  firaud  on  tenure.  It  is  for  the 
interest  of  the  reversioner  to  contend  that  the  term  is 
forfeited.  Disseisin,  in^ct,  is  a  change  of  rightful  itito 
wrongful  seisin.  Such  disseisin  may  be  committed  by  a 
tenant  for  life,  or  by  a  tenant  for  years,  by  making  a 
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(a)  Cowp.  621. 

(&)  This  cise  b  not  yet  reported ;  but  in  Mr.  Preston't  Treatise  on 
Cfrnvetfrndngf  tecond  edition,  3S. ,  there  is  the  foUowing  aeoount  of  it. 
'  "  It  it  St  to  guard  the  profeision  sgaiost  th«  practice  of  ttnnolv  for  jean 
making  feoffments  to  gain  the  freehold,  though  thej  first  assign  their 
terms  to  a  trustee,  with  a  riew  to  protect  against  forfeiture,  and  to  attend 
tie  inlieriCaDCc. 

A  late  decision  of  the  Court  of  King's  Bench,  {BUtny  term  1817,)  on 
a  motion  for  a  new  trial,  treated  the  term  as  forfeited.  There  was  abun- 
dtnoe  of  principle,  and  even  of  decision,  to  lead  to  that  conddsion.  In 
Hm  Srst  place,  it  is  a  fraod  on  the  part  of  the  termor  to  attempt  to  gain 
tiw  fireebold.  Secondly,  the  admission  by  the  assignee^  of  a  title  in  the 
feoffee  to  the  rerersion  is  an  attornment  to  a  stranger ;  and  by  the  rules 
eTllbe  eommcm  laiw,  attormnent  by  a  termor  to  a  straitger  b  an  abandon- 
mtut  of  the  tenancy,  a  destniction  of  the  privity  between  the  termor  and 
the  reversioner,  and  a  forfeiture  of  the  term.  Throgmorlon  v.  WhelpdaU, 
S,  It,  EU.  9  G*  3.  B,  N.  P.  96.  Doe,  ex,  devu  Potter  v.  IfiUiamt, 
Omtp,  SSI.  Peake,  )96.  S^  462.,  par  Ldffd  JEUdiulait  in  Hovenden  ▼. 
Lard  Anntdey,  2  Schoaki  ^  Lefroy,  625.** 
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1824.       feoffment    If  a  tenant  in  tail  make  a  feoffment  his 
^  feoffineut  creates  a  discontinuance.  The  statute  of  W?s/«» 

Madpock  minsler  gave  as  a  remedy  for  disseisin,  the  assize  of  novel 
Lrirn.  disseisin.  That  remedy  formerly  stood  ui  the  place  of 
the  modem  action  of  ejectment  It  was  frequently  a 
proceeding  founded  on  fiction,  and  parties  were  in  many 
cases  allowed  to  consider  themselves  disseised,  in  order 
to  try  the  right  by  this  speedy  remedy ;  and  many  of 
the  disseisins  which  were  redressed  by  this  proceeding 
were  disseisins  at  election  only.  There  were  formerly 
only  two  cases  of  actual  disseisin,  entry  into  the  posses* 
sien  by  force  or  entry  on  a  vacant  possession ;  or  a  feu* 
dal  act  by  a  person  who  obtained  the  possession  rightfully^ 
as  lessee  for  life  or  years,  or  person  having  a  mere  naked 
possession.  If  tenant  for  years  or  for  life  makes  a  feoff* 
ment,  his  wife  will  be  entitled  to  dower,  because  he  gains 
a  fee  by  the  feoffment,  and  the  feoffee  who  derives  title 
from  the  feoffor  is  estopped  from  saying  that  the  latter 
had  not  a  fee  while  the  wife  of  a  tenant  for  life  who 
makes  a  lease  to  another,  for  the  life  of  that  other, 
will  not  be  dowable.  {a)  The  party  disseised  has  not 
any  right  to  treat  this  as  a  disseisin  at  election.  If 
there  be  tenant  for  years,  and  a  stranger  wishes  to  make 
a  feoffment,  so  as  to  work  a  disseisin,  there  must  either 
be  an  ouster  of  the  tenant  for  years,  or  his  consent  must 
be  obtained  to  the  livery.  To  make  a  feoffment  good 
and  valid  nothing  except  possession  is  necessary ;  but  if 
the  tenant  for  years  does  consent  to  the  feoffment 
which  is  a  wrongful  act,  and  a  feudal  alienation  against 
the  reversioner,  that  assenf  to  livery  of  seisin  made 
by  a  stranger  is  a  forfeiture ;  it  is  an  attornment 
to  a  stranger ;   a  recognition  of  a  title  in  him  to  the 

(n)  FrtHon  on  £states,  tit,  Dower^  555,  Ut  edition. 
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prcjadice  of  the  rightful  owner*     In  this  case,  if  the  as-       1824. 
'  signee  of  the  term  had  entered  immediately  after  the 
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feoflFment,  claiming  the  term,  he  would  have  restored  the  Mabdook 
seisin  to  the  reversioner.  In  Littleton^  s.  472.  it  is  said, 
if'a  man  be  disseised  by  two,  if  he  release  to  one  of  them 
be  shall  hold  his  companion  out  of  the  land,  and  by 
such  release,  he  shall  have  the  sole  possession  and  estate 
in  the  land.  But  if  a  disseisor  enfeoff  two  in  fee,*  and 
the  disseisee  release  to  one  of  the  feofiees,  this  shall 
enure  to  both  die  feoffees.  The  cause  of  the  diversity 
between  these  two  cases  is  sufficiently  obvious ;  in  the 
latter  case  the  feoffees  come  in  by  title,  i.  e.,  by  feoff- 
ment or  feudal  contract,  while  in  the  former  case  the 
disseisors  come  in  by  wrong.  Lord  Cokej  In  com- 
menting on  this  pasisage,  observes,  ^^  This  is  to  be 
miderstood  where  tenant  in  fee  simple  is  disseised*  and 
tdeases ;  for  if  tenant  for  life  be  disseised  by  two,  and  he 
rdeaseth  to  one  of  them,  this  shall  enure  to  them  both^ 
for  he  to  whom  the  release  is  made  hath  a  larger' estate 
than  he  that  releaseth,  and  therefore  cannot  enure  to 
him  alone,  to  hold  out  his  companion ;  for  then,  should 
the  release  enure  by  way  of  entry  and  grant  of  his  estate, 
ard,  consequently,  the  disseisor  to  whom  the  release  is 
made,  should  become  tenant  for  life,  and  the  reversion 
revested  in  the' lessor ;  which  strange  transmutation  and 
change  of  estates  in  this  case  the  law  will  not  suffer. 
But  if  lessee  for  years  be  ousted,  and  he  in  the  reversion 
disseised,  and  the  lessee  release  to  the  disseisor,  the  dis- 
seisee may  enter,  for  the  term  for  years  is  extinct  and 
determined.  But  otherwise  it  is  in  the  case  of  a  lessee 
fi»r  life,  for  the  disseisor  hath  a  freehold,  whereupon  the 
release  of  tenant  for  life  may  enure;  but  the  disseisor 
hath  no  term  for  years  whereupon  the  release  of  the 
Vol.  III.  Dd  lessee 
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SS  iMflA  AS  *tfaat  Ao^faieot  was  inade*  CW/hrWr  J*  2(  t# 
qajte  okir  that  Abe  {GoDfinfanf  Ji /of  iiq  «i«fl  iwiew  jl;  wi^ 
i|Uidefld(i|kdlMcoii6eotc«fAeleiaBi!P9%  NaArit>iiH>Q»i«»4hAl 
•t  (Am  tiBtt  iriim  it  iw  iBwide  jtbe  Aeriii  jl^ 
aoi  tijbere  isiiothfaig  ta  abcnr  ih«it  thie  amgn^^p  Urof^PT 
MMntei  to  Ibe  feoffineot  d^tt  irap  afterwM^  ma4«^3 
^HieMScnt^f  ^  imslfies  appciug  by  tfi9  tem»  ^  idi# 
MaigmooDty  fcr  it  ncfars  to  aa  tiBdantme  of  tbrfi^paiM 
io^  fuu]£  on  ^  fottowiog  da$r,  Mil  |j)iat iraa ^ %# 
■MnC  At  «H  eif«Bts  tht  aaaigpaor,  m  soon  lis  h^  fmi» 
ths  feofin^Bty  magr  be  cofifidared  as  claimiAg  ndy^fpe^ 
to  tlie  irasleasy  and  the  febflEinaDt  and  aaiignpi^  waie^ 
paita4if  akt  aame  tefHMaotiony  and  Ihat  specias  0f  t^imy 
ta  aha  fwaifdoiiar,  wfaich  gava  hiaa  a  rigbt  la  wter 
fiir  a  fisr&tttiice^  bjr  reason  of  d^  atteaopt  to  gaia  cba  &e^ 
aod  chao^  the  tenaney  to  Us  prajudicie. 

Tmdal  eontriL  was  stopped  by  the  court. 

Abbott  C  J.  I  am  of  opinion  that  the  plaiatiff  is 
not  andtled  to  iscpver  in  this  case.  My  judgment  is 
founded  upon  the  ground  that  the  feoffment  did  Bot 
opavate  to  destroy  tha  term  of  years,  because  it  does  m>t 
qppaar  to  ha^e  been  made  with  the  consent  of  thos^  wb^ 
had  die  tai^i.  At  the  same  time,  however,  I  beg  that 
I  may  not  ba  considered  as  giving  my  assent  to  the  door 
#R»e  which  has  been  advanced  upon  the  first  braneb  of 
the  casp.  There  is  so  much  good  sense  in  the  doctrioa 
laid  down  by  Lord  Mansfield^  that  I  should  ba  sorry  t^ 
find  ai^  ground  for  saying  that  it  could  not  be  aupr 

ported. 
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pcsted.  It  is  admitted  in  thw  case,  ihat  if  theve  be  a  lAMi 
Irwfpe  £ir  term  of  yean  in  poasessioa,  and  a'  feoffment 
he  made  by  a  stnmgert  that  that  feoffinent  would  not  be 
good  aalesB  the  less^  assented  to  it  Now  at  the  tima  !?»»( 
when  the  &offinent  in  this  case  was  made^  Cooper  had 
oaased  to  be  the  lessee  for  the  term  of  yean^  £>r  tha 
Yatf  day  befiure  the  feofiment  was  executed  he  had  con- 
veyed his  interest  in  the  term  to  two  tmstaes.  On  the' 
Sd  oiNaoemier^  therefore,  the  day  when  the  feoffiaaent 
wm  eKeoQtedf  the  term  was  in  them.  Is  there  any  thing 
OB  the  &oe  of  this  ease  to  shew  that  they  assented  to  tha 
fiwfBnent?  If  that  assent  was  ^iven,  it  ought  other  to 
have  been  expressly  fMind)  or  facts  should  ha¥e  been 
stated,  JMcessarily  leading  to  the  oondusion  that  such 
consent  was  given ;  but  no  such  fiu;ts  are  stated  in  this 
ease,  {t  appears,  indeed^  by  the  recital  in  the  indentare 
of  aeaignment,  that  it  was  made  in  coasidenition  of  a 
laarriage  intended  to  be  had  between  the  assignor  and 
Bimbeih  Kiss,  and  Sor  the  considerations  mentioned  and- 
expressed  in  a  certain  indenture  of  three  parts,  intended 
to  bear  date  the  day  after  the  date  of  the  assignment, 
and  made  between  T.  Cooper^  S.  and  J.  Heyricij 
V.  Cooper  J  and  J.  Kiss  and  Elizabeth  Kiss.  Now  I 
(annofy  fix>m  this  redtal,  ccdlect  that  the  assignees  ac* 
osjplied  the  term  upon  certain  trusts^  (or  the  pnrpoae  of 
eaabliog  Cooper  to  make  a  feoffionenl^  and  so  destroy  the* 
tmi,  and  defeat  the  trusts.  The  intended  deed  is  not 
oaOed  wa  indenture  of  feoffinent  in  the  deed  of  assign-  - 

and  I  cannot^  therefore,  say  that  these  trustees. 

infinrmed  that  an  indenture  of  feofiment  was  in*, 
tended ;  and  one  reason  why  we  should  not  presume  - 
th«t  Aey  aasooled  to  such  a  deed  is,  that  the  objects  of  ^. 
tha  aHgnnent  would  |hereby  iie  defiMted    Then  it  ia  , 

D  d  2  argued, 
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IiS^24*  argued,  that  Cooper's 'possession  was  adverse  to  the 
_,  .  ,  .  trustees  of  the  term;  but  T  cannot  accede  to  that,  be- 
Kabmck  causey  by  the  assignment,  he  was  to  have  the  beneficial 
enjoyment)  so  that*  his  possession  was  consistent  with 
the "  terms  of  the  trust.  The  foundation  of  the  ar- 
gument'urged  in  this  case  therefore  fails,  because  there 
is  nothing  to  shew  that  the  trustees  assented  to  the  de- 
struction of  that  term,  or  to  the  feoffment  which  was 
afterwards  executed.  Whether  this  feoffment  worked  a 
forfeiture  or  not  may  be  a  question  between  the  rever- 
sioner and  the  lessee ;  but  not  appearing  to  have  been 
made  with  the  assent  of  the  assignees  of  the  term,  it  is 
of  no  avail  against  them.  For  these  reasons,  I  think  the 
judgment  of  the  Court  must  be  for  the  defendant. 

*  Bayley  J.     It  is  conceded  that  the  rightful  fee  is,  or 
ought' to  be,  in  the  original  lessor,  or  in  his  representa- 
tives.    Here,  an  attempt  has  been  made  to  turn  the 
term  into  a  wrongftil  fee,  and  so  to  vary  the  relative 
situation  of  the  lord  and  third  persons.     One  of  the  con- 
sequences that  wQuld  result  from  the  doctrine  contended 
for  in  argument  would  be,   that  this  property,  which 
before  would  have  been  liable  as  a  chattel  interest  to  the 
payment  of  debts,  would  be  transmitted  to  the  heir  at 
law  &ee  from  those  burthens  to  which  it  would  be  liable 
in  the  hands  of  the  personal  representative.     It  is  said 
that,  since  the  introduction  of  common  recoveries,  it  has 
been  the  common  practice  with  conveyancers  to  make 
a  feoffment  with  livery  of  seisin  of  the  land  to  the  person 
against  whom  the  writ   of  entry  was   intended  to  be 
brought:  the  opinion  being,  that  the  feoffment  was  the 
most  secure' conveyance  by  which  a  tenant  to  the  prsetipe 
could  be  made ;  because,  if  the  feoffor  is  in  possession  at 

the 
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the  time  when  the  livery  of  seisin  is  made,  the  feoffment  ISM* 
is  supposed  to  pass  a  good  estate  of  freehold  either  by 
right  or  by  wrong.  But  a  court  of  law  ought  to  set  its 
face  against  deeds  which  are  intended  to  work  fraud  or 
wrong;  and  I  am  glad,  that  in  this  case  there  is  suffix-  . 
dent 'ground  for  saying,  that  the  feofiment  is  not  to 
take  effect  It  is  a  general  rule,  that  unless .  the 
persons  entitled  to  the  actual  possession  concur  in  the 
feofiment,  it  will  not  defeat  their  interest  That  being 
80^  the  term  in  this  case  continued  against  all  persons 
but  the  lord.  It  is  unnecessary  to  say  whether  it  con- 
tinued as  against  him ;  for  in  this  case,  the  day  before 
the  feoffment  was  executed,  the  interest  which  Cooper 
had  had  in  the  term  was  assigned  to  two  trustees. .  They 
then  took  the  legal  interest  in  the  term  upon  trusts  which 
would  probably  continue  for  a  long  time,  and  it  was  their 
duty  not  to  lend  themselves  to  any  act  tending  to  defeat 
that  interest  We  must  presume  that  they  did  their  duty^ 
and,  therefore,  that  they  did  not  concur  in  any  act  to 
defeat  the  term.  It  is  not  found  as  a  fact  in  the  case, 
that  the  feofiment  was  executed  with  their  consent ;  and 
if  it  was  not,  then  it  is  conceded  that  the  term  was  not 
destroyed,  because  the  trustees  were  entitled  to  the 
actual  possession,  and  we  must  therefore  presume  that 
they  had  it  As  it  does  not  appear,  therefore,  that  the 
fiioffinent  was  made  with  their  concurrence,  the  term  is 
not  defeated.  The  lord  may,  if  he  pleases,  insist  upon 
the  forfeiture,  and  that  will  raise  a  different  question 
which  it  is  not  necessary  now  to  decide. 

HoLROYD  J.  I  think,  even  supposing  that  it  had 
appeared  by  the  facts  of  this  case,  that  the  trusteed  of 
the  term  had  assented  to  the  feofiment,  the  term  would 

Dd  3  not 
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XV^  bot  thertby  have  been  destrojed,  except  at  the  eleetkm 
^  the  lord,  who  might  have  taken  adrantage  of  it«  Bat 
^enaent  is  not  to  be  presumed)  and  it  i^  not  found  aa  a 
&ct»  nor  are  any  fi^lia  stated  which  would  necessarily 
ited  to  the  conclusion  that  there  was  such  a  consent. 
It  is  sdmittedy  that  a  feoffinent  by  a  stranger  would  not 
operate  as  a  destruction  of  die  term.  The  passages 
^ted  fWnn  LiMeion  and  Lord  Coke  upon  the  general 
HattDfe  of  disseism,  are  considered  by  Lord  Mant/UU  to 
api^y  t0  cKsseisin  by  election.  In  this  case  the  actual 
possession  continued  die  same  as  if  the  term  had  con- 
tinued)  and  the  pardes  had  enjoyed  the  possession  imdet 
Ih^  term;  adid  if  so^  dien  the  possession  is  to  be  ccm* 
kidfered  aa  fomded  upon  the  rig^t,  and  not  upon  the 
%irrong^  by  analogy  to  the  prhiciple  of  remitter.  The 
greatest  mischief  might  arise  in  cases  of  this  kind,  if 
MCTet  oonToyances  ltt#  these  were  to  operate  against 
paHies  really  interested.  The  nature  of  a  feofiment  and 
disseisin  are  materially  altered  since  the  time  when 
LMHekm  wrote^  Such  a  case  as  tliis  difiei*s  materially 
from  that  where  an  actual  ouster  of  the  freeholder  for- 
merly took  place.  The  latter  then  no  Icmger  performed 
the  services.  There  was  not  only  a  change  of  possessimi, 
but  the  person  taking  possession  was  adopted  by  the  lord, 
and  allowed  by  him  to  perform  all  the  functions  of 
tenant  It  has  been  admitted,  that  in  order  to  make 
the  fec^lbient  efiectual  in  this  case  the  tenant  ought 
to  hare  been  ousted,  oi^at  his  consent  ought  to  bafve 
been  gained.  For  these  reasons  I  think  that  the 
lessor  is  not  entitled  to  recover. 

LFFTLEnAiiE  3%  Concurred. 

Judgment  for  defendant. 
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Michaelmas  Term, 

ia  the  Fifth  Year  of  the  Iteign  of  OrEonaE  iV. 


Young  against  Miljleiu  ^SSHiS^  e^. 


Tins  dBtoise  tPte  iwffert^  , 

hye^h  pait^,  and  such  AM  pet^n  tfs  shtndd'  be  twouutnton 

didstti  bj^  the  otfi€t  W6;  th6  if^^smi  of  tfUy  tlrtt  U)  bie  nmcd,  toge- 
Hftdtnji^.  ll!€  tfibiti^tb^  ildt  <5olticidhl^  ih  the  ttppHsHxitr'  thMTto  te 
dfWt  6f  a  (bird,  agre^  th^it^^h  ^otdd  lialif^  6ii€  pei^  ^^J^  tht 
8dD,  aad'tbat  they  shotfld  then  tdis^  Up  fbr  dioiciK  'tti^  JJJ^'^i 
lAaiHtlJf isf  arbltiiatOf  wort,  aCnd  ^poilltied^  the  pefsfdA  ^?^*^°* 
whom  he  had  before  named.    An  award  in  faV^fof  ^'6  ^  f^ 

■hoiild  nattM 

rialnfifr  bdVlilir  been  made  by  these  two,  a  rule  was  ob-  om  pcnoii» 
tained  to  set  it  aside,  on  the  ground  that  the  third  arbi-  ri^t  of  idwt» 

ins  ona  of  thott 

trator  had  beeti  improperly  appointed.  to  named 

ihould  ba  da- 
larmiiiad  bj  lot :  Held,  that  this  mode  of  apptmiting  the  third  aifoitnitor  wit  badi  and  a 
ihiBdffiit  ground  for  letttng  aiida  the  award. 

«  D  d  4  Tindal 


MiLLBI* 
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1824«  Tindal  shewed  cause,  and  contended,  that  as  two  per- 

„  sons  were  named  before  the  arbitrators  tossed  up,  one  of 

YOITHO 

agabui  whom  the  winner  was  bound  to  appoint,  this  case  was  to 
be  governed  by  Neale  v.  Ledger  (a),  where  Lord  EUetir 
horough  held,  that,  under  such  circumstances,  this  mode 
of  appointing  a  third  arbitrator  was  not  objectionable. 

Parke^  contra.  This  case  is  distinguishable  from 
Neale  v.  Ledger^  for  there,  the  parties  out  of  whom  the 
choice  was  to  be  made,  were  named  before  any  thing 
was  said  about  tossing  up,  and  that  mode  of  selection 
was  resorted  to  because  the  two  persons  proposed  were 
considered  to  be  equally  eligible.  Here,  the  agreement 
to  appoint  by  lot  was  made  before  th^  nomination  of  the 
two  persons,  of  whom  one  was  to  be  appointed.  This 
is  much  more  like  Wells  v.  Cooke  (5),  where  such  a  pro- 
ceeding was  considered  suffici^it  cause  for  setting  aside 
the  award. 

Per  Curiam.  This  rule  must  be  made  absolute.  The 
present  case  bears  a  much  greater  resemblance  to  Wells 
V.  Cooke  than  to  Neale  v.  Ledger,  The  agreement  to 
toss  up  preceded  the  nomination  of  the  two  persons  out 
of  whom  the  choice  was  to  be  made.  Each  of  the  arbi- 
trators had  then  precluded  himself  from  the  opportunity 
of  objecting  to  the  person  nominated  by  the  other,  how- 
ever unfit  he  might  be  for  the  office  which  he  was  to 
discharge. 

Rule  absolute. 

(a)  \6East,5\.  {b)   25.4^^.218. 


i 


IN  THE  Fifth  Year  op  GEORGE  IV.  409 

1824. 


Rogers  against  Jones.  Monday, 

NdvenU>er  8Ui. 

THIS  was  an  action  of  trespass  for  false  imprison-  1" «"  «cuon 
,       ,  against  a  ma- 

menty  brought  against  the  defendant,  a  justice  of  gUtrate, 
peace.     At  the  trial  before  Park  J.,  at  the  last  Sum-  sooment  the 
mer  assizes  for  the  county  of  Hereford^  the  plaintiff  J  ^mittnent 
proved  a  commitment  by  the  defendant,  reciting,  that  a  .[w^'Slnce. 
certain  quantity  of  wood,  the  property  of  T.  Z).,  had  '^^^*^*^°* 
been  cut  and  spoiled,  and  taken  and  carried  away,  and  ▼jction  of  the 
that  he  had  just  cause  to  suspect  that  the  plaintiff  did  offence  differ- 

-         -  .  ing  from  that 

cut,  &C.,  and  carry  away  the  same,  and  that  two  ashen  recited  in  the 

1  /•iii**/v»«  •  1    commitment : 

trees  stolen  were  round  on  the  plamtiirs  premises,  and  Held,  that  this 

that  he  could  not  give  any  satisfactory  account  how  he  no  ju»ti6catJon 

came  by  the  same ;  and,  therefore,  that  he,  defendant,  ^meit!^'" 

convicted  plaintiff  of  cutting,  spoiling,  taking,  and  carry-  i^^^n  onder^' 

ing  away  wood,  the  property  of  T.  D. ;  and  the  defendant  |f  ^^P""!^® 

ordered  the  plaintiff,  within  the  space  of  twenty-five  days  of  his  costs 

,  ^  ^  under  the 

then  next  ensuing,  to  pay  to  T.  Z>.  ll^.,  in  satisfaction  43  6.3.  c.mi., 
of  the  damage  done,  and  also  ordered  the  plaintiff,  within  dence  to  shew 
the  same  space  of  twenty-five  days,  to  pay  to  the  overseers  mentioned  in 
of  the  parish,  for  the  use  of  the  poor,  20/.  for  the  said  of-  had  wSuiSly'* 
fence,  and  plaintiff  was  committed  for  disobeying  this  K^^OirT^ul^ 
order.     On   the  part  of  the  defendant  a  conviction  it  wa*  held, 

howerer,  that 

was  produced,  by  which  it  appeared  that  the  plain-  tiiat  statute 

apph'ed  only 

tiff  was  convicted,  under  the  6G.S.  c.48.,  for  that  to  cases  where 
he,  on,  &c.,  did  go  into  the  wood  grounds  belonging  been  quashed, 
to    T.  Z).,   of,   &c.,    and   did    cut,    spoil,    take,  and  JhatUircT?-*' 

d^ice  was  nf»t 
liaable  for  that  purpose.     Quasrei  whether  it  was  admissible  in  mitigation  of  damages. 

felo- 


JOKKS. 
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1894».  feloniously  carry  away  two  ash  trees  of  the  said  T.  D., 
■*— ■"  not  havinir  the  consent  of  the  said  T.  2).,  the  owner  of 
agmnu  the  Said  woods^  nor  of  any  other  person  entrusted  with 
the  care  thereof  for  which  o£&nce  the  plaintiff  was  or- 
dered tP  pay  the  sum  of  201^  together  with  the  sum  of 
3/.  0^.  6d.i  for  the  charges  and  expences  attending  the 
•  said  convictioui  this  being  his  first  ofience ;  and  it  wHs 
contendec^  that  as  this  conviction  was  good  upon  the 
face  of  it,  it  was  evidence  of  all  the  facts  stated  in  it,  and 
ajustificaffon  of  the  imprisonment;  but  the  learned  Judge 
was  of  opinion  that  the  comnutment  not  being  founded 
on  the  same  statute  was  not  justified  by  the  conviction* 
Evidence  was  then  tendered  to  shew  that  the  pluntiff 
had  been  guilQr  of  the  offence  imputed  to  him ;  but  the 
learned  Judge  thought  it  inadmissible,  and  the  plaintiff 
obtained  a  verdict  for  2Sl. 

9 

Sir  W.  Owen  now  moved  for  a  new  trial.  It  is  a 
general  rule,  that  in  trespass  against  a  ma^trate,  a 
subsisting  conviction,  good  upon  the  face  of  it,  for  an 
offence  within  his  jurisdiction,  being  produced  on  the 
tria],  is  sufficient  evidence  of  the  facts  stated  in  it,  and  a 
bar  to  the  action ;  Strickland  v.  Ward  (a),  Massey  v. 
Johnson  (J),  Brittain  v.  Kinnaird  (c),  and  Gray  v.  Cook" 
son,  [d)  Now  here,  the  conviction  produced  is  of  an 
offence  on  the  6  G.  3.  c.  48.  It  is,  therefore,  evidence 
that  the  defendant  was  guilty  of  the  offence  charged  in  it, 
and  that  it  was  a  matter  within  the  jurisdiction  of  the 
convicting  magistrate.  It  is  true,  that  the  plaintiff 
shewed  a  commitment  by  the  defendant  under  an  old 
statute,  stating  an  offence  not  founded  on  the  6  G.  3^ 


(a)  7  r.  R,  633,  (b)  12  Ea$t,  67. 

(c)   I  Brod.4^B.432.  {d)   16  East,  13. 


but 
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but  a  Ofigiatrate  may  draw  up  hU  eouvietion  after  ihm  1SM» 
partj  has  been  oommkted ;  Grw^  v»  Coohon.  {a)  Seoondljs 
the  learned  Judge  ought  to  hate  received  evidenoa  to 
shew  that  the  defendant  actually  committed  the  ofience 
dUii|^  in  theconvlctioDi  because,  by  the  48  G.  9^  e.  141. 
it  is  enacted)  that  in  all  actions  hroi^ajht  against  any  jus** 
tic^  for  or  on  aecount  of  any  OHiTJCtion  made  by  hiai, 
voder  any  act  of  parliament^  or  ibr  any  act  done  or  com-* 
mfUMJed  by  him  for  the  levyii^  any  penalty^  apprehend* 
ing  any  par^f  or  about  aarrying  such  conTictioii  into 
^bc^  in  case  such  coavactkm  shall  have  been  <piashed^ 
ibei  plaintifl^  besides  the  value  of  the  penalty  which  may 
have  been  levied,  diall  not  recover  any  more  danu^gea 
than  U^  nor  any  costs  of  suit,  unless  it  ^11  be  ex^ 
presaly  alleged  in  the  declaration  in  sudi  action^  wbim 
shall  be  an  action  on  the  case  only,  that  such  acts  ware 
d&ne  maliciously  and  without  any  reasonable  or  probable 
cause ;  and  by  ^  2.  of  the  same  statute  the  plaintiff 
shall  not  recover  back  the  penalty  levied,  nor  any  da- 
mages or  costs,  if  the  justice  proves  at  the  trial  that  the 
pkintiff  was  guilty  of  the  offence*  The  learned  judge 
was  of  ofnnion  that  the  statute  applied  to  those  cases 
only  where  the  conviction  had  been  quashed ;  but  that 
eonstrucdon  is  liable  to  this  inconsistency,  that  it  would 
put  a  magistrate  in  a  better  situation  when  his  conviction 
baa  been  quashed  than  when  a  valid  ooiiviction  exists,, 
which  would  be  absurd  and  unjust  The  statute  is  in 
the  akernative.  The  words  '^  in  case  such  conviction 
shall  be  quashed,"  apply  only  to  the  latter  pait  of  the 
sentience,  to  acts  done  for  or  about  the  carrying  of  the 
conviction  into  effisct^  and  not  to  the  former  wonds, 
^^  &r  any  act  done  or  commanded  by  the  justice  for  the  . 

(a)  \6^iaU,l5. 

levying 
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1824/       levying  any  penalty,  apprehending  any  party,"  &c.    Be«* 
"         .      sides,  at  all  events*  the  evidence  ouirht  to  have  been  re- 

ROOXRS.  ..... 

aifaintt        ceived  in  mitigation  of  damages. 

Per  Curiam*  The  commitment  and  conviction  do 
not  connect  themselves  together.  A  magistrate  can- 
not justify  a  commitment  for  one  offence  by  a  conviction 
for  another  and  different  offence.  Here,  the  plaintiff 
has  been  imprisoned  under  a  commitment  for  disobedi- 
ence to  an  order  of  a  magistrate,  by  which  he  was  di- 
rected to  pay  1  If.,  as  a  recompence  to  the  owner  of  the 
wood  taken,  and  20/.  to  the  overseers  of  tl^e  poor  of  the 
parish.  It  is  difficult  to  say  that  that  order  and  com- 
mitment are  founded  on  any  statute.  It  would  appear 
that  the  magistrate  intended  to  proceed  on  the  15  Car.  2. 
c.  2.,  but  the  punishment  is  not  warranted.  The  con- 
viction upon  which  the  magistrate  relies,  as  a  justifi- 
cation for  this  imprisonment,  is  founded  on  the  6  G.  3. 
c,  48.,  by  which  it  is  made  an  offence,  wrongfully  and 
maliciously  to  cut  down  trees  without  the  consent  of  the 
owner.  That  conviction  would  have  been  an  answer  to 
an  action  for  a  commitment,  in  respect  of  the  offence 
mentioned  in  it;  but  it  is  no  justification  of  imprison- 
ment for  any  other  offence.  As  to  the  other  point,  it 
was  held  by  this  Court,  in  Gray  v.  Cooksoii^  that 
the  43  G.  S.  c.  141.  applied  only  to  cases  where  the  con- 
viction had  been  quashed.  If  the  argument  Urged  to-day 
were  to  prevail,  a  magistrate  might  convict  on  insuffi- 
cient evidence,  and  afterwards  be  permitted  to  shew 
that  sufficient  evidence  might  have  been  adduced  to 
justify  the  conviction.  The  only  other  point  is,  whether 
this  evidence  ought  to  have  been  admitted  in  mitigation 
of  damages.  Now  even  supposing  it  to  have  been 
admissible,   as  the   commitment   was  illegal,   and   the 

jurv 
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jurjL  have  only  given   the  plaintifF  a  verdict  for  231.,  1824* 

ivhich  was   the  sum  that  he  must  have  paid,  in  or-  "■"■" 

der  to  relieve  himself  from  that  illegal  imprisonment,  agamtt 

we  cannot  say  that  under  such  circumstances,  a  less  .    . 
sum  ought  to  have  been  given. 

Rule  refused. 


Doe  Dem.  Jackson  against  Wilkinson.         Uonday, 

EJECTMENT.     Attlie  trial  at  the  last  assizes  for  DefendaDten- 
^,  .  111.  II  dosed  a  tiiuUl 

Chester^  it  appeared  that  the  action  was  brought  to  piece  of  waste 
recover  possession  of  a  small  piece  of  land  by  the  side  udeofa  pubUc 
of  a  turnpike  road.     About  thirty-three  yeara  ago  the  occupiSiTfor 
defendant  enclosed  the  land  in  question,  which  was  then  ^1^  ^**". 

*  '  without  paying 

waste.     One  Traffbrd  was  then  owner  of  the  freehold  of  •"y  '■<^"*5  "t 

*^  the  expiration 

the  land  on  each  side  of  the  road.     In  1808  the  lessor  of  of  that  Ume, 

the  owner  of 

the  plaintiff  purchased  the  estate  of  Traffbrd.     In  1816  the  adjoining 
he  demanded  6d,  rent  of  the  defendant,  who  paid  it  on  ed.  rent,  which 
three  several  occasions.     Nothing  was  said  to  him  about  on  three"sJveral 
the  right  in  which  the  rent  was  claimed.     In  1822  no-  ^^°m:  ^" 
tice  to  quit  was  given,  which  he  refused  to  comply  with,  ^^*  ^"^  ^"» 
contendine:  that  he  had  a  right  to  the  close.    The  learned  o/o^w  evi- 

^  ^  ^  dence,  was  con- 

Chief  Justice  of  Chester  told  the  jury  that,  if  they  be-  elusive  lo  shew 

that  the  occu- 

lieved  the  evidence  as  to  payment  of  rent,  they  must  find  pation  oNe- 
for  the  plaintifF.  A  verdict  having  been  found  accordingly,  bj  permission, 

and  entitled  tlie 
plaintiff  to  a 

Z).  F.  Jones  moved  for  a  rule  nisi  for  a  new  trial.  The  ^*  *^* 
learned  Chief  Justice  was  wrong  in  treating  payment  of 
rent  as  conclusive  in  this  case.  It  did  not  appear  that  the 
defendant  had  any  intimation  of  the  right  in  which  the 
pajnoient  was  demanded.  It  was  very  probably  paid 
,  through  fear  or  mistake.     It  should  at  all  events  have 

•   been 


4I« 
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bean  Ml  to  the  jury  to  ny  wbether  die  dukudant  piud 
die  money  m$  teBoat.  Fmner  y«  Dupiock.  (<r) 


Wiixofon.  Abbovt  C.  J.  I  diink  that  the  leamed  Chief  Justice 
wfi8  warranted  in  treating  the  peymeot  ^f  went  ^  «oiiclii<- 
sifse  evjdenoeihat  the  former  occupation  by  the  defendant 
was  a  permissive  occupation ;  which  view  of  the  case 
was  strongly  corroborated  by  the  situation  of  the  piece 
of  land  in  dispute.  Then,  the  only  question  wast  whe- 
ther the  evidence  given  was  tnie»  and  it  b  not  pretended 
fhift  imy  doiibt  existed  oa  that  pdnt  . 

HOLHOYD  3.{b)  III  BidL N.P.  li)4.  ii  k  d«d,  ^  A 
distinetion  lias  been  taiken,  and  allowed  by  aU  tke  JudgeSf 
on  a  case  reserved  by  Pengelbf  C.  B^  that  if  a  miliar  ia 
built  in  defianee  ^f  a  lord,  and  quiet  possession  has  been 
htfd  of  it  ix  tmexf^j  years^  it  is  within  the  italiuis;  but 
if  it  were  built  at  first  by  the  lord's  permission,  or  any 
a<^nowiedgment  have  been  since  made,  (though  it  were 
one  hundred  years  since,)  the  statute  will  not  run  against 
the  lord."  Here  the  payment  of  rent  was  an  acknow- 
ledgment that  the  occupation  was^by  permission.  Had 
the  defendant  known  that  the  lessor  of  the  plaintiff 
could  not  otherwise  prove  a  tenancy,  it  is  probable  that 
he  would  not  have  paid  the  rent ;  but  having  paid  itf 
the  tenancy  is  acknowledged. 


LiTTLEDALE  J.  concurred. 


Role  refused* 


ia)  ^JBing,  10.  (6)  Ba^J^  had^one  to  Cbomberv 
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&0HOP  ttfid  Otbers,  Assignees  of  HoRNBiiOwsa, 
a  Bankrupt,  against  Cr^wshay  aod  Otfaeps. 

nTBOYEJl  fi>r  ieoa  lioops,  ban  of  ivoo,  &G.     Flea  ^.,«  merchaiH 
not  guatf.     Ai  the  triii  before  Park  J.  at  tlie  ^,^2^"^ 
SwMser  $08kua  for  the  county  of  Stqffbrd,  1824,  the  S*J3i^^4^ 
fcttewii^  angered  to  be  the  feots  of  the  eese:  Homr  ^^!^°^' 
Umttf  die  bfttduuptp  curried  on  buaiMss  at  JSrutrht  f'^^  ^  order, 

—,         ,   «      .  •"»»  before  the^ 

Hiodk  Stfjffbrdshire.    The  aefepae&ts  were  iraa  mer*  were  forwarded 

la  Londem^    On  the  26th  of  Jatm^  mittod  m  acT* 


IMS9  Ibe  defeodaots  sent  ordera  tQ  the  beokr upt  to  and^iJ^!]!!^ 

m§k9  Ihe  eniel^  which  were  4he  sebjjeet  of  the  pneMiH  ^S^i^^ng 

MtiQil,  mi  they  were  made  pursuaot  to  that  order,  and  SE^ilit^'^ 


weaa  loaded  on  boavd  barges  00  the  8th  February  to  be  ^^^kraptey, 

drawn  upon  A. 

fiarwttded  to  the  defendanls,  and  were  laiided  at  their  Abm  of  ex. 

'   chanfpe  for  a 

wharGi  in  London  on  the  S5th  of  Febrmry  lS9t*    The  Ur^ier  tumUim 
Tiliia  of  the  goods  was  167?.    On  the  5th  i&fimarj^  good! wdered," 
HanMamer  committed  an  act  of  bankmptcy,  and  on  the  I^^i^'l^noi 
6th  he  drew  a  bill  on  the  defaidant  for  400/^  which  the  |^^^^"{;^"^ 
latter  aocmted  00  the  &ith  that  the  orders  would  be  committed  an 

^  ^    ^  actofbank- 

execoted.    On  the  15th  a  conunissioa  issued  agaioat  "^P^^y.    The 

goods  haviog 

Homblower.    The  defendants  were  in  the  habit  of  a&*  afterwards 
eepting  bills  for  the  bankrupt  before  the  arrival  of  the  possession  of 
goods  4>rdered  by  them.     Upon  these  fiicts  it  was  con*  that  tbl^g. ' 
tendttl  that  this  was  a  case  provided  for  by  the  1  J4u.  1.  "^^^^y,^ 
C.15.  «.  14.,  which  enacts  «  that  no  debtor  of  the  bank*  *^«"»  hecmi^ 

the  property  m 

mpt  shall  be  thereby  endangered  for  the  payment  of  his  ^«™  remained 
debt  truly  and  bona  fide  to  any  such  bankrupt  before  mpt,  both  at 

the  time  when 
the  act  of  bankruptcy  was  committed,  and  when  the  bill  was  accepted  by  A*,  and  therefore 
thii  was  not  a  payment  protected  by  the  1  Jac.  1.  c.  15.  <.  14.,  because  A,  was  not  a  debtor 
of  J?*  at  the  time  when  tlie  acceptance  was  giTen. 

such 


Gaawshat* 
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1824.        such  time  as  he  should  understand  or  know  that  he  was 
"  become  bankrupt."      But  the  learned  Judge  was   of 

ofpunsi  opinion  that  it  was  not  a  case  within  that  clause  of  the 
statute,  and  the  jury,  under  his  direction,  found  a  ver- 
dict for  the  plaintiff  for  the  value  of  the  goods. 

JV.  E.  Taimton  now  moved  for  a  new  ti*ial,  and  con-> 
tended  that  this  case  was  to  be  governed  by  that  of 
\  Cash  V.  Young,  {a)  There  A.  bought  goods  of  a  trader 
who  had  committed  a  secret  act  of  bankruptcy,  and 
paid  for  them  bona  fide  without  knowledge  of  the  bank- 
ruptcy, and  it  was  held  that  the  assignees  of  the  seller 
could  not  maintain  trover  for  the  goods,  the  payment 
being  protected  by  the  1  Jac.  1.  c.  15.  5. 14.  Now/ that 
case  is  expressly  in  point;  for  here  the  defendants  ac- 
cepted the  bill  for  400/.  on  the  faith  that  their  order  for 
the  goods  would  be  executed,  and  without  knowledge  of 
the  bankruptcy.  That  acceptance  was  equivalent  to 
payment.  \_Bayley  J.  A  payment  made  before  the 
goods  are  delivered  is  not  a  payment  made  in  the  usual 
course  of  trade.]  The  learned  Judge  ought,  at  all 
events,  to  have  left  it  to  the  jury  upon  the  evidence  to 
find  whether  the  goods  were  bought  and  paid  for  bona 
fide,  and  in  the  usual  course  of  trade. 

Abbott  C.  J.  I  think  that  the  direction  of  the 
learned  Judge  was  right,  and  that  there  was  no  question 
of  fact  in  this  case  which  could  properly  be  left  to  the 
jury.  It  appears  that  the  defendants  had  from  time  to 
time  been  in  the  habit  of  accepting  bills  for  the  bank- 
rupt  before   the   delivery   of   goods   which    they  had 

« 

(fl)  2J?.  ^C.  413. 

'  ordered. 


•CsAWHIAr. 
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tnrderedy  and  that  in  this  instance  they  had  given  an  18S4* 
order  to  the  bankrupt  for  goods  to  the  amount  of  1602^, 
;and  that  he  drew  on  the  defendants  not  for  the  price  of 
those  goods,  but  for  a  larger  sum;  and  that  the  bill  was 
accepted  a  few  days  after  the  goods  were  put  on  board 
the  lighter,  ani  before  they  were  delivered  to  the  de- 
fendants. Now  the  only  question  is,  whether  the  ae- 
oeptaoce  of  that  bill  was  a  payment  of  a  debt  by  a  debtor 
within  the  meaning  of  the  1  Jac.  1  •  c.  1 5*.  s.  14.  In  order 
to  bring  a  case  within  this  provision  the  person  paying 
.the  money  must  at  the  time  of  the  payment  be  a  debtor 
of  the  bankrupt  In  this  case  the  defendants  were  not 
dditors  to  the  bankrupt  at  the  time  when  they  accepted 
the  bilL  For  until  the  goods  ordered  were  actually 
delivered  no  debt  was  contracted  by  them ;  and,  there- 
fore^ it  is  not  a  case  within  the  statute.  Ir.  Cash  v» 
'Young  there  was  a  doubt  whether  the  payment  was 
toade  bona  fide  or  for  a  special  purpose,  rad  the 
qoestion  was  left  to  the  jury  whether  the  goods  were 
bought  and  paid  for  in  the  ordinary  course  of  trade, 
and  they  found  that  fact  for  the  defendant;  and  then 
the  question  raised  upon  the  statute  was,  whether, 
supposing  the  payment  to  have  been  made  bona  fide^ 
the  words  ^^  debtor  of  the  bankrupt"  included  a  person 
who  after  the  act  of  bankruptcy  had  become  a  debtor; 
and  the  mischief  a'ld  inconvenience  of  holding  the  con- 
trary was  pointed  out  in  the  argument  If  the  assignees 
had  been  entitled  to  recover,  no  person  could  with  safety 
buy  and  pay  for  goods  any  where  out  of  the  city  of 
London.  The  defendant  would  not  have  been  able  to  re- 
cover back  the  money  paid  to  the  bankrupt,  and  would 
thereby  have  been  endangered  by  such  payment  although 
made  bona  fide,  and  the  assignees  would  have  had 
'  Vol.  III.  E  e  the 


'BlHibF 
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•IMi.  file  bendk  both  of  the  money  and  of  the  goods.  But 
in  the  pi^^sedt  <^Ase  the  defendants  were  not  debtors  to 
the  batikropt  at  the  time  when  they  accepted  the  bill ; 
h6  had  no  claim  on  them  at  that  time,  and  if  he  had  not 

'become  bankrupt,  he  could  n6t  in  respect  of  any  de- 
mand thto  existing  have  maintained  any  action  upon 
die  bill.  The  defendants,  therefore,  niot  being  debtors 
of  the  bankrupt  at  the  time  when  they  accepted  the  bill, 
ttM  there  being  no  evidence  to  shew  that  the  bill  w^ 

'djpleoiflc^y  appropriated  to  the  payment  of  the  price  of 
llhbie  ^60ds)  I  am  of  opinion  that  it  is  not  a  case  widiin 

4hb  i^ttitei  and  ihat  there  is  no  ground  for  a  new  trial. 

.  BAYtEY  J.  If  there  was  any  evidence  In  this  case  to 
4ie#  that  either  by  the  usage  of  the  trade  oi^  by  an 
4Sxpi^ts&  bargain  between  the  parties,  the  defendants 
*^€re  to  make  advances  for  the  specific  articles  while 
they  were  making,  then  they  might  be  considered 
thereby  to  have  acquired  a  property  in  those  articles. 
In  Woods  V.  Russell  (a),  Paton^  a  ship-builder,  agreed  to 
build  a  ship  for  Russell^  and  the  latter  was  to  pay  for 
die  l^me  by  four  instalments  at  stated  times  during  the 
progress  of  the  work.  Three  instalments  were  paid, 
but  before  the  fourth  became  due,  or  the  ship  was 
finished,  Paton  became  bankrupt,  and  in  an  action 
-brought  by  the  assignees  to  recover  the  value  of  the 
ship,  the  Court  intimated  a  strong  opinion  that  the 
payment  of  those  instalments  appropriated  specifically 
to  Sussell  the  very  ship  in  progress,  and  vested  in  him 
-a  properly  in  the  ship.  In  this  case,  however,  it  does  not 
appear  that  there  was  any  such  usage  of  trade,  or  any 

{a)  5B,^A*  942, 

^pecifi 
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specific  bargain  between  the  parties.     Then  if  that  be       18M. 
90j  the  property  in  the  goods  remained  in  the  bankruptf       ^^^ 
and  pasfied  to  his  assignees  under  the  commission,       cuiR»uf 
And  there  can  be  no  doubt  that  this  is  not  a  case  withiq 
the  Ijac.l.  C.15.  5.14.,  because,  assuming  the  giving 
of  the  acceptance  to  be  equivalent  to  ptijnnent,  the  de- 
fendants ^ere  not  the  debtors  of  the  bankrupt  at  the 
time  when  that  acceptance  was  given. 

HoLROYD  J.  I  think  that  the  property  in  these  goods 
remained  in  the  assignees,  and  that  they  are  not  to  be 
considered  as  having  been  paid  for  them  by  reason  of 
this  acceptance.  The  bill  waJ3  not  drawn  specifically  for 
the  price  of  these  goods,  and  although  it  was  accepted 
in  the  confidence  that  the  order  given  for  the  goods 
would  be  executed,  yet  so  long  as  that  order  was  not 
Executed  but  only  in  a  course  of  execution,  no  property 
in  libe  gocxls  passed  to  the  defendants.  In  Woods  r^ 
Sitts^f  the  stipulation  was  that  pa3rment  should  be 
made  firom  time  to  time  while  the  vessel  was  building, 
and  those  payments  were  expressly  appropriated  to  that 
particular  subject  matter.  In  this  case  the  goods  were 
Bade^  but  until  the  money  paid  was  appropriated  to 
these  particular  goods,  the  defendants  could  not  have  .  « 

maintaiBed  trover  for  them  if  they  had  been  even  sold 
to  another  penson.  It  is  dear,,  therefore,  that  the  as-^ 
ttgoees  had  a  sufficient  property  in  these  goods  to  enable 
them  to  maintain  this  action,  unless  indeed  there  was 
a  payment  within  the  statute  of  1  Jac.  1.  c*  15.  s.  14v 
Now  there  was  no  existing  debt  due  from  the  defendants 
to  the  bankrupt  at  the  time  when  they  accepted  the  bill, 
and  it  was  not  certain  that  there  ever  would  be  such  a 

bt :  and  as  there  was  no  appropriation-  of  the  aiO 

E  e  2  eeptance 
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•1S94.  oeptance  as  a  paymait  for  these  pardcular  goods,  the 
money  paid  in  consequence  of  that  acceptance  cannot 

^igtdnu  be  considered  a  paymoit  made  by  a  debtor  of  the  bank* 
rupt  within  the  meaning  of  the  1  Jae.  I.  c.  15.  5. 14<. 

LiTTUSDALB  J»  concurred. 

Rule  refused. 


ClAWIBAT. 


jjgjjjjgj^  8th  Sheldon  against  Cox. 

±?*Ti?      ASSUMPSIT.    ITie  declaration  contained 

gtn  a  Done,      X  x. 

wamntod  counts  for  money  agreed  to  be  paid  on  an  ex* 

MNuid,  In  «x- 

dmngt  tor  a     change  of  horses,  indebitatus  counts  for  horses  scrfd 

hona  ot  Sm 

andafumof  and  delivered,  and  the  money  counts.  At  the  trial- 
hMMwmax.  before  ^1^/^  J.  at  the  last  York  assizes,  it  appeared 
^^"^^^  ^  that  the  [daintiff  had  agreed  to  exchange  with  defendant 
^^tend'™^tSi  *  ^^^^  horse,  warranted  sound,  for  a  bay  mare^  and 
A.^%  horse  was  forty  imineas,  and  five  efuineas  more  if  the  black  horse 

unsound:  ^  °  '  ^ 

Held,  that  it     suited.  .  The  horses  were  exchanged,  but  the  defendant 

might  be  reco- 
vered on  an       afterwards  contending  that  the  black  horse  was  unsound, 

indebitatus 

count  for  horses  refused  to  pay  the  money.  The  evidence  did  not  sup- 
▼eied.  poi*^  ^^y  of  ^^  special  counts,  and  it  was  objected  for 

the  defendant  that  the  plaintiff  could  not  recover  on  the 
common  counts.  The  learned  judge  held,  that  as 
nothing  but  the  payment  of  money  remained  to  be  done 
between  the  parties,  the  plaintiff  might  recover  on  the 
common  counts^  and  he  had  a  verdict  accordingly 
for  4'7/.  5s. 


Scarlett  moved  for  a  rule  nisi  to  enter  a  nonsuit,  or 
for  a  new  trial    <m  the  ground  taken  at  the  triaU 

There 


% 


IN  TM  Fifth  Year  ot  OEOROE  IV.  Ml 

There  is  not  any  authority  dedding  that  in  such  a  caae  1884; 
as  the  present,  indebitatus  assumpsit  will  lie.  heeds  t. 
Amotns  (a),  was  a  mere  case  of  the  sale  of  certain  ^^^ ,  ■ 
goods,  to  be  valued  between  an  outgoing  and  an  u>- 
ooming  tenant  When  the  valuation  was  made  and 
possession  was  delivered  to  the  incoming  tenant,  no 
doubt  assumpsit  for  goods  sold  and  delivered  might  be 
maintained.  But  here  the  nature  of  the  contract  was 
not  altered  by  the  part  performance,  it  was  therefore 
mcumbent  on  the  plaintiff  to  declare  specially. 

Per  Curiam.  The  plaintiff  delivered  a  horse  to  the 
defendant  to  be  paid  for  partly  by  a  horse  of  the  de« 
fendant^  and  partly  by  money.  The  defendant  delivered 
bis  hont  but  refused  to  pay  the  money.  It  is  difficult 
to  suggest  any  reason  why  that  sum  may  not  be 
itoovered  in  a  common  count  as  part  of  the  price  o^  a 
horsey  sold  and  delivered  by  the  plaintiff  to  the  de» 
fendant. 

Rule  refused. 

(a)  \2Eatt,U 


Skaife  and  Caris  against  Jackson^  I^^ 


^oMMter  still 


ASSUMPSIT  for  itaoney  had  and  received.    Plea,  In  amimiMit 
by  two  oo«trtli<* 

the  general  issue.    At  the  trial  before  Bm/ley  J.,  at  tMi  for  mwikif 

had  and  re- 

the  last  York  assises,  it  appeared,  that  defendant  had  crfved  to  thdf 

nMytfaodoAod- 
•at  produeed  a 
noupL  for  the  money  gWen  by  one  of  the  plaintifli :  Held,  that  this  wai  not  oondutiTe,  aha 
that  cndence  was  properly  admitted  to  shew  that  the  giving  of  the  receipt  was  a  flraiidUlcht 
trMWBcrioB,  and  that  the  money  had  not  been  paid. 

E  e  3  ireceived 
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ItM.  iMeived  a  sum  of  money  belonging  to  the  plalntifi,  as 
eo-tnistees.  In  answer,  ike  ddehdant  produced  a  re- 
eeipt  for  the  money,  signed  by  Om,  and  it  was  con- 
tended, that  this  estopped  the  plaintiffs  from  shewing  that 
die  money  had  not  been  paid  over  to  them.  The  learned 
Judge  held  that  the  plaintiffs  were  not  estopped,  but 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit. 
Evidence  being  produced  to  shew  that  the  giving  th« 
receipt  was  a  fraudulent  transaction,  the  plaintiffs  ob- 
tained a  verdict ;  and  now 

Brotigham  moved  for  a  rule  nisi  to  eater  a  i^onsuit 
V  the  receipt  was  obtained  by  fraud  that  might  have 
been  ground  for  an  application  to  the  equitable  juris- 
diction of  the  Court,  to  prevent  its  being  set  up  as  a 
defence;  but  as  that  was  not  done,  evidenceof  fraud  was 
not  admissible  at  the  trial  as  an  answer  to  the  receipt. 
If  Can's  had  been  the  sole  plaintiff  the  receipt  would 
clearly  have  been  an  answer  to  the  action ;  Ahner  v. 
George {a)\  he  could  not  set  up  his  own  fraud;  and  the 
same  appears  to  be  the  case,  where  the  party  giving  the 
receipt  is  interested  jointly  with  another ;  Hcndason  v. 
wad.  {b) 

Abbott  C.  J.  I  am  of  opinion  that  we  ought  not  to 
grant  a  rule  in  this  case.  The  receipt  was  not  a  dis- 
charge of  the  action,  nor  was  it  pleadable  in  bar ;  but  a 
release  is,  and  although  fraudulent,  a  court  of  law  can 
only  avoid  it  by  equitable  interference.  A  receipt  is 
very  different,  and  is  nothing  more  than  a  prim4  facie 
acknowledgment   that  the  money  has   been   paid.     It 

(ft)  }  Camph. 59?,  (b)  2  Campb.  561, 

is 
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is  sud,  diat  a  party  cannot  set  up  his  own  fraud ;  biiit.       i.9^. 
the  maxim    *^  nemo  allegans  turpitudinem  suam  est  ai^L- 
diendusy''  more  properly  applies  to  the  defendant  th^a       asm^i 
to  the  plaintiffi.    It  is  admitted  that  the  money  was  pot 
paid ;  we  ought  not,  then,  to  allow  the  receipt  to  oper- 
ate as  a  defen^  to  the  action. 


L2TTLEOiXEj.(a)  lamofthcsameppinion.  Thereceipt 
was  not  an  estoppel,  and  the  circumstances  under  >irl4(^ 
it  was  obtained  might  be  shewn.  It  ^mounted  to  nothing 
mpjre  than  ^  parol  acknowledgment  of  payment.  But  this 
ca^  is  not  put  on  the  footing  of  estoppel  only;  it  is  said 
that  the  receipt  was  given  to  d^aud  the  cestni  que 
trust,  fmd  that  in  pari  delicto  potior  est  conditio  possi- 
dentis. 3ut  that  maxim  is  inapplicable,  for  one  of  Uie  ' 
plaiotifis  is  not  in  delicto,  and  the  defendant  ought  nojt, 
9gainst  him,  to  be  allowed  to  set  up  his  own  fraud.  If 
there  h#d  been  but  one  plaintiff,  and  he  had  been  parigr 
to  t)ie  fraud,  the  question  might  have  been  very  di£- 
fer^t. 

Rule  refiised. 

(a)  ffoiroyd  J.  was  in  the  Bail  Court. 


Bentall  and  Others,  Assignees  of  Baker  and  Tueiday, 
Fa&nl&y,  Bankrupts,  and  Dyer  against  Burn. 

A  SSUMPSIT  for  goods  bargained  and  sold,  and  goods  a  honhead  of 
^old  and  delivered  by  Dyer  and  the  bankrupts,  I^^^^se^>f 
before  their  bankruptcy.   This  was  an  action  brought  tc  D^<^1campMy 

was  sold  for 
151.,  aod  a  delivery  order  given  to  the  vendee.     There  was  no  contract  in  writing :  Held, 
that  tba  acceptance  of  the  delivery  order  by  the  vendee  was  not  an  actual  f«ceptance  of  tho 
wine  vHthln  the  statute  of  frauds. 

E  e  4  recover 
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recover  1 SL 145.,  the  price  of  a  hogshead  of  Sicilian  wine 
sold  to  the  defendant  by  the  bankrupts,  they  being  copart- 
ners with  the  other  plain  tiff,  Dy^f  who  resided  in  Sicily.  At 
the  trial  hehteJbbott  C.  J.,  at  the  London  sittings  after  last 
Trinity  term,  it  appeared  that  the  bankrupts  had,  on  the 
15th  oi  February  1822,  sold,  in  the  name  of  and  on  ac- 
count of  the  firm,  to  the  defendant  a  hogshead  of  Sicilian 
wine,  then  lying  in  the  London  docks,  at  the  price  of 
IS/.  145.,  and  at  the  same  time  a  delivery  order  and 
invoice  were  made  out  and  sent  to  the  defendant,  signed 
by  the  firm.  But  there  was  no  contract  in  writing. 
On  the  5th  of  t^n^  the  defendant,  on  bemg  implied  to 
for  payment,  said,  that  the  former  order  bad  been  lo8t» 
and  that  the  wine  bad  not  been  transferred  to  him  in 
proper  time,  and  he  had,  consequently,  lost  the  sale  of 
it;  that  he  had  not  been  allowed  to  taste  it.  It  was. 
proved  that  a  delivery  order  is  given  where  the  wine  is 
intended  to  be  speedily  removed,  and  that  the  party  re- 
ceiving it  may  get  the  goods  mentioned  in  the  order, 
upon  producing  it  at  the  London  docks,  and  paying  the 
charges,  which  are  always  deducted  from  the  price. 
Upon  this  evidence  the  Lord  Chief  Justice  was  of 
opinion,  that  the  acceptance  of  the  delivery  order  by  the 
vendee  was  not  equivalent  to  an  actual  acceptance  of 
the  goods,  within  the  meaning  of  the  statute  of  frauds ; 
and  he  directed  a  nonsuit  to  be  entered,  with  liberty  to 
the  plaintiffs  to  move  to  enter  a  verdict  for  them,  for  the 
price  of  the  wine. 


Bamewall  now  moved  accordingly.  The  acceptance 
of  the  delivery  order  by  the  vendee  was  equivalent  to  an 
actual  acceptance  of  the  wine  itself,  for  it  was  proved, 
that,  upon  production  of  the  order  at  the  London  docks, 

he 


% 
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he  might  have  obtained  immediate  possession  of  the  1894. 
wine.  In  ChapUn  v.  Beyers  {a\  Lord  Kenwm  says,  — 
^*  Where  goods  are  ponderous  and  incapable  of  being  wnbut 
handed  over  from  one  to  another,  there  need  not  be  an 
actual  delivery;  but  it  may  be  done  by  that  which  is 
tmtamount,  sudi  as  the  delivery  of  the  key  of  the  ware- 
house in  which  the  goods  are  lodged,  or  by  delivery  of 
oAer  indicia  of  property.**  Now  here,  the  wine  was  not  in 
the  warehouse  of  the  vendor,  and  he,  therefore,  could 
not  give  the  vendee  the  key,  but  he  gave  him  that  which 
enabled  him  to  acquire  the  same  dominion  over  it  as  if 
he  had  the  key*  In  Searle  v.  Keeoes  (a),  which  was  as- 
sumpsit, for  not  delivering  rice  pursuant  to  contract, 
there  iifs  no  proof  of  any  contract  in  writing,  but  the 
plaintiA  produced  an  order  on  Bennett  and  Co.,  to  de» 
liver  to  them  20  barrels  of  rice,  signed  by  Keeoes^  and  a 
witness^  proved  that  Keeves  told  him  that  he  had  sold 
that  quantity  of  rice.to  Searle.  The  plaintiff  then  proved 
the  delivery  of  the  order  for  the  rice  to  the  warehouse* 
man  of  Bennetts  Keeves  afterwards  countermanded  that 
order,  and  Bennett  refused  to  deliver.  And  Eyre  C.  J* 
held,  that  the  statute  of  frauds  did  not  attach,  because 
diere  had  been  a  delivery  of  the  whole.  Keeoes^  the 
defendant,  gave  an  order  for  the  delivery  on  Bennett  and 
COf  in  whose  possession  the  rice  then  was ;  that  satis- 
fied the  statute.  Now  that  case  is  expressly  in  point. 
It  may  perhaps  be  said,  as  the  Londoti  I^ick  Com- 
pany held  the  wine  as  the  agents  of  the  vendors,  that 
it  must  continue  the  property  of  the  latter  until  the 
London  Dock  Company  consented  to  hold  it  as  the 
agents  of  the  vendee ;  that  they  might  refuse  to  become 

(a)  1  EtM,  194.  (6)  2  E^f-  598. 

the 
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Ifih  the  agents  of  the  latter.  Tbfit  argument  might  apply' 
to  the  case  of  a  commpa  wareboqseman)  l)ut  the  dock, 
comply  havipg  accepted  a  certificate  firom  the  treasury, 
under  the  warehousing  act  of  the  43  G*  8*  c.  132.,  have 
the  ^elusive  privilege  of  warehousing  wines  before  the. 
duties  are  paid,  ^nd  .they  are,  therefore,  bound  to  receive 
tb^  goods  intp  th^ir  warehouses,  and  to  transfer  them! 
fyqvfi  buyer  to  sdler,  when  required  so  to  do,  Ailmdt 
y.  fn^is.  {a) 

l^fT  Curiam*  There  could  not  have  been  any  actual 
acQepl^ce  of  the  wine  by  the  vendee  until  the  dock 
<^9iipany  accepted  the  order  for  delivery,  and  thereby 
assented  ^  h(dd  the  wine  as  the  agents  of  the  vendee* 
Th^y  h^ld  it,  originally,  as  the  agents  of  the  vendors ; 
9nd  as  long  as  they  continued  so  to  hold  it  the  property 
ivas  unchanged.  It  has  been  said,  that  the  Lcmdon 
XDpck  G^mpany  were  bound  by  law,  when  required,  to 
hold  the  goods  on  account  of  the  vendee.  That  may  be 
true,  and  they  might  render  themselves  liable  to  an 
^tipn  for  refusing  so  to  do ;  but  if  they  did  wrongfully 
refuse  to  transfer  the  goods  to  the  vendee,  it  is  dear 
that  there  could  not  then  be  any  actual  acceptance  of 
them  by  him  until  he  actually  took  possession  of  them. 

Rule  refused. 


(a)    )2Eatt,527, 
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Teipp  against  Thomas.  j5"*^ 


November  9th. 


/^ASE  for  words  imputing  subornation  of  perjury,  jn  case  for 
Judgment  by  deffiult.     At  the  execution  of  the  writ  ^it  suffered 
of  enquiry  the  plaintiff  offered  no  evidence,  but  his  ^^JJ^^^At 
counsel  addressed  the  jury,    and   they  assessed    the  rf'tb^^^^^f 
damaxres  at  40/,  inquiijr,  tb« 

^  pUintiff  ofllred 

DO  evidence, 
and  the  jurj 

IjudknD  now  moved  to  set  aside  the  inquisition,  and  aneMed  the 
contended  that  the  jury  were  not  justified  in  giving  4£rfloid, 
damages  without  some  evidence  by  which  they  might  incumimit^ 
be  guided  in  fixing  the  amount;  or  that  the  damages  Sje'w^^i^ 
should,  at  all  events,  have  been  nominal.  X"?*'  *"**  ^ 

tM  jury  were 
not,  under  ■ufii 
drcunittan^esy 

Abbott  C.  J.    I  think  that  we  cannot  disturb  the  bound  to  i^re 

.  nominal  da* 

finding  of  the  jury.  The  defendant  by  suffering  judg-  maget  only, 
ment  by  de&ult  admitted  the  speaking  of  the  words  as 
oll^ed  in  the  declaration.  It  was,  therefore,  unnecessary 
to  ^ve  evidence  to  that  effect.  The  plaintiff  did  not 
produce  any  evidence  in  aggravation,  it  cannot  there- 
fore be  presumed  that  the  jury  were  misled,  or  that  they 
estimated  the  damages  on  erroneous  grounds. 

Rule  refused. 
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Wilkinson  and  Others  against  Johnson  and 

Others. 

Certain  bOlt  of  A  SSUMPSIT  brought  by  the  plainti£&  to  recover  back 
porting  tobsTo,  the  sum  of  6S9L6slSd.j  paid  by  them  as  theyallegCMl  in 
[l^^^^^o^Bement  niistake  on  three  bills  ofexchange.  At  the  trial  before  Ab' 
u^mof  ^^^  ^' •^'»  ^^ the  Lofidon  sittings  before  Michaelmas  term 
*^Jj^»^   4  6. 4.,  a  verdict  was  found  for  the  plaintiffi;,  subject  to  the 


for  pajment  in  opinion  of  the  Court  upon  thefoUowing  case.  About  eleven 
bouse  where      o'cIock  on  the  moming  of  Monday y  the  3d  of  February 

the  acceptance 

appointed  them  1 823,  a  notary  public,  who  had  been  employed  by  Messrs. 

#A  Ami  v^Mfi 

Fkyment  being  Smith,  Payne  and  Smith,  to  note  three  bills  of  exchange 
notary  who  which  became  due  on  the  Saturday  preceding,  and  which 
^PMMed  tbem,  j^^  |j^j  ^^  ^.j^^^^.  j^y  pyggented  for  payment  at  the  house 
^e  plaintiff;      ^f  Messrs.  Masterman  and  Co.,  where  they  were  made 

the  London  *' 

correapondent    payable,  and  refused  payment,  called,  in  consequence  of 

of  H*  and  Co.^  ^         ^ 

and  asked  him    the  dishonor  of  the  said  bills,  but  without  any  order 

to  take  up  the  ^ 

biilf  for  their  from  Smithy  Payne  and  Smith,  with  the  said  bills  at  the 

did  so!  and  banking  house  of  the  plaintiffs,  who  carry  on  trade  and 

[ndorsemenis^  business  in  partnership  together  as  bankers  in  London, 

thirtoJ"^Viid  ^^^  ^^  puipose  of  the  same  being  taken  up  by  the  said 

Co ,  and  the  plaintifiFs,  for   the   honor   and   on  account  of  Messrs. 

money  was  paid  * 

over  to  the  de-   ^.  Heifuoood,  Sons  and  Co.,   who  appeared  to  be  in- 

fendanls.lhc  c^  ^  '  ff 

holders  of  the  dorscrs  upotl  the  said  bills,  and  whose  Z/o;zc2on  bankers 
Mine  morning,    the  Said  plaintiffs  then  were,  and  still  are.     The  follow- 

it  was  disco- 
vered that  the 

bills  were  not  genuine,  and  that  the  names  of  the  drawer,  acceptor,  and  H*  and  Co.  were 
forgcncs.  Plaintiff  immediately  sent  notice  to  the  defendant,  and  demanded  to  haVe  the 
money  reinid.  This  notice  was  given  in  time  for  the  post,  so  that  notice  of  the  dishonor 
could  be  sent  the  same  day  to  the  indorsers :  Held,  that  the  plaintiff  having  paid  the  monejr 
throu>;li  a  mistake  was  entitled  to  recover  it  back,  the  mistake  having  been  discovered  before 
the  defendant  had  lost  his  remedy  against  the  prior  indorsers  :  Held,  secondly,  that  the 
rights  of  the  parties  were  not  altered  by  the  erasure  of  the  indorsements,  that  having  been 
done  by  mistake,  and  being  capable  of  explanation  by  evidence^ 

ing 


k 


lit  THK  FirrH  Year  of  GEORGE  IV. 


4^9 


ing  is  a  copy  of  one  of  the  said  bills  of  exchange,  and 
of  the  several  mdorsements  thereon. 


No. 


214/.  105. 


"  Liverpool^  October  80th  1822. 

*'  Three  months  after  date,  pay  to  the  order  of 
Charles  Thompson^  Esq.,  two  hundred  and  fourteen 
pounds  ten  shillings  sterlings  value  received  as  advised. 

"  Cropper^  Benson^  and  Co. 
^  To  Messrs.  Birly  and 

Hornby  J  ManclieUer. 
'^  To  be  paid  at  MasUrmarisy  London^ 

The  names  Birly  and  Hornby  were  written  across  the 
'  bQl,  and  it  was  indorsed,  *^  Charles  Thompson^  A.  Heywood, 
Sons  and  Ca;  pay  to  the  order  of  Mr.  Henry  6.  Haroey^ 
Geo.  GreeHf  Henry  G.  Harvey^  pay  Messrs.  H.  and  T. 
Johnson  and  Co.,  or  order  Gordon^  Bait  and  Co.,  H  and 
T.  Johnson  and  Co.''  The  other  bills  were  the  same  in 
ferm  and  had  the  same  indorsements,  they  were  drawn 
for  1S7L  85.  4id,  each.  The  notary,  who  presented  the 
bills  at  the  house  of  the  plaintiffs,  was  employed 
to  present  and  note  them  as  aforesaid,  by  Smithy 
Payne  and  Smithy  bankers  in  London^  who  held  the 
same  as  the  bankers  and  agents  of  the  defendants  who 
are  in  partnership  together.  The  plaintiffs  believing 
,  that  the  bills  were  genuine  bills,  and  that  .the  indorse- 
ments in  the  names  of  A*  Heywood^  Sons  and  Co.,  were 
their  gamine  indorsements,  took  up  the  same  for  the 
honor,  and  on  the  account  of  the  said  A.  Heywood,  Sons 
and  Ca^  and  forthwith^  paid  to  the  notary  who  pre- 
sented the  bills,  the  sum  of  589/.  6s.  Sd^  being  the 
amoont  of  the  several  bills,  which  was  carried  by  the 
notary  and  paid  to  Smithy  Payne  and  Smithy  as  the  bankers 

of 
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1 884.       iof  the  defendittits,  AUd  the  clerk  of  SmiiAi  Pat/nt  «nd 
Co.,   immediately  entered  the  same  in  their  counter 
book.     The  clerk  of  the  plaintiffs,  upon  paying  the  said 
sum  to  the  notary,  struck  out  all  the  indorsements  on 
the  bills,  subsequent  to  that  of  Messrs.  A.  Het/woodf 
Sons  imd  Co.     Immediately  after  the  bills  were  so  paid, 
by  the  pliuntiffs,  it  was  discovered  that  the  same  were 
not  genuine  bills,  but  that  the  names  of  the  drawers  and 
'acceptors,  and  the  names  of  A,  Heyaooodj  Sons  and  Co., 
on  whose  account  the  payment  had  been  made,  were 
forgeries.     Upon  the  same  day  and  before  the  hour  of 
one  o'clock,  the  plaintiffi  gave  notice  to  the  defendants, 
aiid  also  to  Smithy  Payne  and  Siniih,  that  the  billa  Were 
,diseovered  not  to  be  genuine  bill%  but  that  tbe  sitftie 
were  forg^  in  the  particulars  before  mentioned ;  aad  as 
Well  Smithf  Payne  and  Co.,  as  alsb  the  defendants,  wdre 
-aC  th^  same  tisie  informed  that  the  nam^  of  the  in- 
tlorsers,  subsequent  to  the  indorsement  puiporting  to  be 
the  indorsement  of  A.  Heywoody  Sons  and  Co.,  had  been 
struck  out  by  mistake,  and  under  the  belief,  that  the  in- 
dorsement purporting  to  be  the  indorsement  of  A.  Hey- 
ivdodj  Sons  and  Co.  was  genuine,  and  the  plaintiffs  then 
demanded  of  Smithy  Pay7ie  and  Smithy  and  of  the  de- 
fendants, the  money  which  been  paid  by  the  plaintiffs 
as  aforesaid,  which  Smithy  Payne  and  Smithy  and  tlie 
defendants,  refused  to  return.    It  was  afterwards  agreed, 
witliout  prejudice,  by  the  plaintiffs  and  defendants,  that 
the  defendants  should  return  the  bills  to  tl)e  indorsers 
from  whom  they  received  them,  which  was  done  accord- 
ingly, and  such  indorsers  had  due  notice  as  well  of  the 
pbesentmbnt  of  the  bills  of  exchange,  at  the  place  where 
payable,  and  of  their  being  dishonoured,  as  also  of  the 
cirdumstahces  above  detailed ;  but  the  indorsiers  refused 

to 
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to  take  them  up,  cm  She  ground  that  the  bills  had  been       .ia^4. 
pud  by  the  plaintiffi ;  and  also  on  the  ground,  that  the 
indorsements  before  mentioned  had  been  struck  out, 
and  that  the  indorsers  had  thereby  lost  their  remedy 


#INillSIOIli 


The  GBse  was  argued  at  the  sittings  in  banc  after  la^ 
term,  by  Jlndal  for  the  plaintiffi^  and  B,  V.  BicAards  £br 
the  defendants ;  and  again,  before  this  term,  by  Tmdal 
6r  the  plaintifls,  and  Parke  for  the  defendants. 

.  Arguments  for  the  plaintiffs*  There  are  several  cir- 
eoDfltsnces  in  this  case  which  distmguish  it.  from  all 
those  which  at  first  sight  seem  adverse  to  the  claim  of 
dw  pkinti£&.  In  the  first  place,  the  jdainti&.werQ  ntit 
partiaB  to  the  bills,  there  was  not  therefore  any  duty  on 
their  part  to  know  the  handwriting  on  the  bills  and  to 
pay  them.  The  bills  were  presented  to  the  plaintiffs  by 
the  agent  of  the  defendants,  who,  l^  so  doin§^  must  be 
eoBsidered  as  having  represented  them  to  be  good  and 
genniDe  bills.  The  mistake  was  discovered,  and  notice 
iof  it  given  so  early,  that  there  was  ample  time  to  send 
fay  that  day's  post  to  the  prior  indorsers,  information  of 
die  non-payment  of  the  bills,  so  that  the  mbtake  did  not 
diqpriw  the  defendants  of  their  right  to  recover  against 
any  of  those  parties*  In  Smiih  v.  Mercer  (a),  the  plain- 
tiffs were  the  bankers  of  Eoam  the  drawee,  whose  ac- 
eeptaace  was  forged.  There  was  a  supposed  direction 
fay  him  to  them,  to  pay  the  bill.  It  was  their  duty  to 
6bey  the  direction  if  given  by  their  customer,  and  they 
were  also  bound  to  make  themselves  acquainted  with 
his  hapd-writing.     Again,  the  mistake  there  was  not 

(a)  6  Taunt*  76.    •  '  -   . 

dis- 
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disoovered  until  a  week  afterwards,   when  the  p&rty 
presenting  the  bill  had  lost  his  remedy  oven    Tfatt 
opinion    of  GMs   C*  J.  was  founded  on  the   latter 
circumstance.      It    is   true,    that   Dallas  C.  J.    and 
Heath  J*  took  the  larger  ground  of  want  of  caution 
in  the  plaintifis,  but  Chambre  J.  differed  altogether,  and 
thought  they  were  entitled  to  recover,  as  having  paid 
their  money  upon  a  consideration  that  fiuled*    The 
point  dedded  in  Smith  v.  Chester  {a)  was,  that  the  ac- 
ceptor cannot  dispute  the  hand-writing  of  the  drawer, 
and  that,  although  it  be  a  forgery,  he  must  pay  the  bill.* 
But  these  plaintifis  were  not  acceptors,  no  duty  was 
incumbent  on  them ;  they  merely  took  up  the  bills  for 
the  honor  of  a  supposed  indorser;  and  the  last  observ- 
ation is  also  applicable,  as  distinguishing  this  case  firom 
Price  V.  Neale.  {b)    The  case  most  resembling  it  is  Jones 
V.  Bjfde  (c),  there  the  defendant  having  got  the  plaintiff 
to  discount  a  navy  bill,  which  turned  out  to  be  forged, 
was  held  liable   to  refund  the  money,   although  both 
parties  were  at  the  time  equally  ignorant  of  the  forgery. 
Bruce  v.  Bruce  (d)  was  a  similar  case,  and  was  governed 
by  the  decision  in  Jones  v.  Ryde,     It  may  be  said  that 
the  plaintiffs,  by  striking  out  the  indorsements  subse- 
quent to  that  of  Heywood  and  Co.,  have  deprived  the 
defendants  of  their  right  of  action  against  the  parties. 
But  that  is  not  so,  the  names  were  struck  out  under  a 
mistake,  and   that  may  be  explained  by  evidence,  as 
might  be  done  if  a  name  had  been  blotted  out  by  acci- 
dent, or  one  name  had  by  mistake  been  erased  instead 
of  another. 


(a)  J  r.  i?.654. 
(c)  5  Taunt.  488. 


(6)  5  Burr,  1354. 
(d)  5Tttuni.495, 
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Aigoment^  for  the  defendants.  The  plaintiffs  are  not  1 894. 
entitled  to  recover  in  this  action*  The  rule  that  money  ^ 
paid  under  a  mistake  of  fhcts  may  be  recovered  must  be  ^'^"^ 
admitted.  But  there  are  two  exceptions ;  first,  where  the 
party  paying  is  more  in  fault  than  the  receiver ;  secondly, 
where  restitution  cannot  be  made  without  injury  to  the 
party  repaying  the  money.  Both  those  exceptions  are 
applicable  to  this  case.  As  to  the  first,  Smith  v.  Mercer 
is  directly  in  point  The  payment  by  the  plaintiffs  was 
the  same  as  if  it  had  been  made  by  Heywood  and  Co., 
who  would  undoubtedly  have  been  bound  by  it  The 
pUnntiffit  were  in  the  situation  of  acceptors  for  honor. 
If  on  express  acceptance  had  been  given,  they  would  have 
been  estx^ped  by  it,  but  it  makes  no  real  difference  that  the 
ncceptance  and  payment  were  concurrent  acts.  In  Price 
ymNeaUj  one  of  the  bills  was  paid  without  actual  accept- 
ance^ but  that  payment  was  held  to  be  binding.  Secondly, 
restitution  cannot  be  made  without  injury  to  the  defend- 
ants, for  thdr  situation  has  been  altered  by  the  erasure 
of  the  indorsements ;  they  cannot  be  placed  in  statu  quo. 
It  may  be  questionable  whether  the  indorsers  are  not 
altogether  discharged,  the  erasure  having  been  made 
intentionally  and  with  a  view  to  discharge  them.  But, 
supposing  that  not  to  be  the  case,  still  the  explanation 
of  the  mistake  would  impose  great  expence  and  difficulty 
on  the  defendants  in  suing  those  indorsers,  and  it  is 
very  doubtful  whether  they  could  recover  those  expences 
in  an  action  against  the  present  plaintiffs  for  defacing 
the  bills,  for  that  was  done  with  the  consent  of  their 
own  agent. 

Cur.  adv.  vtdt. 

The  judgment  of  the  Codrt  was  now  delivered  by 
Vol,  III.  F  f  Abbott 
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18  24.  Abbott  C.J.     This  case  was  argued  before  three  of 

-»  .      the  Judges  at  the  sittings  in  the  adjoining  room,  and  again 

agama       before  the  whole  Court  at  the  sittingrs  before  the  present 

JoRNcroif.  ^ 

term.  In  the  argument  two  points  were  made.  First, 
whether  the  plaintiff  could  have  recovered  back  the 
money  which  they  paid  on  the  bills  in  question,  sup- 
posing they  had  not  struck  out  the  indorsements  subse- 
quent to  the  name  of  Heywood  and  Co.,  for  whose  honor 
they  paid  the  bills.  Secondly,  whether  their  right  to 
recover  was  defeated  by  that  act. 

Upon  the  first  question,  the  cases  oi  Jones  r.  Byde  (a) 
and  Bruce  v.  Bruce  {b)  were  cited  for  the  plaintiffs ;  and 
Pricev.Neale{c)  andSmith  v,Mercer{d)  for  the  defendants. 
The  general  rule  of  law  is  clear  and  not  disputed ;  viz. 
that  money  paid  under  a  mistake  of  facts  may  be  re- 
covered back,  as  being  paid  without  consideration.  To 
this  rule,  the  two  cases  cited  for  the  defendant  are  an 
exception.  The  question  is,  whether  the  present  case 
be  properly  within  the  rule,  or  within  the  exception. 
The  case  of  Price  v.  Neale^  was  that  of  a  man  upon 
whom  two  bills  of  exchange  falling  due  at  different  times 
were  drawn :  he  paid  the  first  when  presented  at  ma- 
turity, not  having  accepted  it,  and  accepted  and  paid 
the  second.  This  was  all*  done  under  a  mistaken 
opinion  that  the  signature  of  the  supposed  drawer  was 
genuine.  Some  time  afterwards,  it  was  discovered  that 
the  signature  of  the  drawer  was  forged.  The  decision 
of  Lord  Mansfield  against  the  plaintiff  appears  not  to 
have  been  grounded  on  the  delay,  but  rather  upon  the 
general  principle,  that  an  acceptor  is  bound  to  know  the 
hand-writing  of  the  drawer,  and  that  it  is  rather  by  his 

(a)  5  Taunt.  488.  (b)  5  Taunt.  495. 

(c)  3  Burr.  1354.  (d)  6  Tauni.  76. 

fault 
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fault  or  negligence  than  by  mistakes  if  he  pays  on  a        1824* 
forged  signature.    Th^  case  of  5mfi^A  v.  JkK^rc^  was  that 
of  a  banker  at  whose  house  a  bill  purporting  to  be  ac«      '  agabui 
oepted  by  one  of  his  customers  was  made  payable.     The 
fbrgeiy  of  the  acceptor's  name  was  not  discovered  until 
the  end  of  a  week.     Jn  this  case  Mr.  Justice  Chamhre     "* 
thought  the  plainti£&  entitled  to  recover.    The  other 
Judges  were  of  a  different  opinion.     Mr.  Justice  Dallas 
appears  to  have  founded  his  judgment  principally  on  the 
supposed  fault  or  neglect  of  the  plaintiff,  who  ought  to 
have  known  the  signature  of  their  customer;  though  he 
also  notices  the  delay,  and  the  inconvenience  that  might 
thereby  result  to  the  holders  of  the  bill.     Mr.  Justice 
Heath  appears  to  have  given  his  judgment  entirely  oa 
the  ground  of  the  fault  or  neglect  of  the  plaintiffs,  who 
could  not,  in  his  opinion,  be  in  a  different  situation  from 
that  in  which  their  customer  would  have  stood  if  hje  had 
paid  the  bill  himself.    The  Lord  Chief  Justice  Gibbs 
grounds  his  judgment  on  the  delay  as  sufficient  for  thj3 
decision  of  the  cause;  at  the  same  time,  however,  de- 
claring that  he  does  not  mean  thereby  to  express  his 
dissent  from  the  larger  ground  on  which  the  case  had 
been  put  by  the  other  two  Judges. 

Now,  if  we  compare  the  facts  of  the  present  case  with 

those  of  the  two  cases  before  mentioned,  we  shall  find 

.some  important  difference.     The  plaintiffi  were  not  the 

drawees  or  acceptors  of  the  bills,  nor  the  agents  of  any 

supposed  acceptor.     They  discovered  the  mistake  in  the 

morning  of  the  day  they  made,  the  payment,  and  gave 

.  notice  thereof  to  the  defendants  in  time  to  enable  them 

to  give  notice  of  the  dishonor  to  the  prior  partieSf 

which  was  accordingly  given.     The  plaintiffi  were  called 

,  upon  to  pay  for  the  honor  of  Heywood  and  Ck>.,  whose 

F  f  2  names 
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1^^»       names  appeared  on  the  bills  among  other  indorsers;. 

"^iixivson     ^^^  ^®''y  ^^  of  calling  upon  them  hi  this  character  was 
M^^f.^      calculated  in  some  degree  to  lessen  their  attention.    A  bill 
is  carried  for  payment  to  the  person  whose  name  appears 
as  acceptor,  or  as  agent  of  an  acceptor,  entirely  as  a  mat- 
ter of  course.     The  person  presenting  very  often  knows 
nothing  of  the  acceptor,  and  merely  carries  or  sends  the 
bill  according  to  the  direction  that  he  finds  upon  it;  so  that 
the  act  of  presentment  informs  the  acceptor  or  his  agent  of 
nothing  more  than  that  his  name  appears  to  be  on  the 
bill  as  the  person  to  pay  it ;  and  it  behoves  him  to  see  that 
his  name  is  properly  on  the  bill.     But  it  is  by  no  means 
a  matter  of  course  to  call  upon  a  person  to  pay  a  bill 
for  the  honor  of  an  indorser ;  and  such  a  call,  therefore, 
imports  on  the  part  of  the  person  making  it,  that  the 
name  of  a  correspondent,  for  whose  honor  the  payment 
is  asked,  is  actually  on  the  bill.     The  person  thus  called 
upon  ought  certainly  to  satisfy  himself  that  the  name  of 
his  correspondent  is  really  on  the  bill ;  but  still  his  at- 
tention may  reasonably  be   lessened  by  the  assertion, 
that  the  call  itself  makes  to  him  m  Jact^  though  no  as- 
sertion may  be  made  m  words.     And  the  fault,  if  he 
pays  on  a  forged  signature,  is  not  wholly  and  entirely  his 
own,  but  begins  at  least  with  the  person  who  thus  calls 
upon  him.     And  though,  where  all  the  negligence  is  on 
one  side,  it  may  perhaps  be  unfit  to  inquire  into  the  quan- 
tum, yet  where  there  is  any  fault  in  the  other  party,  and 
that  other  party  cannot  be  said  to  be  wholly  innocent,  he 
ought  not,  in  our  opinion,  to  profit  by  the  mistake,  into 
which  he  may  by  his  own  prior  mistake  have  led  the 
other;  at  least,  if  the  mistake  is  discovered  before  any 
alteration  in  the  situation  of  any  of  the  other  parties, 
that  is,  wliilst  the  remedies  of  all  the  parties  entitled  to 

remedy 
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re^iedy  are  left  entire,  and  no  one  is  discharged  by       1824* 
laches.     Further,  it  is  not  easy  to  reconcile  the  opinion     ^ 
of  3ome  of  the  judges  in  Smith  v.  Mercer ^  with  the  prior       wdnti   r 
judgment  of  the  same  court  in  Bruce  y.  Bruce.     That 
W9S  the  case  of  a  victualling  bill,  of  which  the  sum  was 
altered  and  enlarged,  and  in  this  alteration  the  forgery 
consisted.     The  whole  sum  was  paid  at  the  victualling 
office  when  the  bill  was  presented  by  the  bank  of  Eng" 
landj  but  the  forgery  being  discovered,  the  bank  paid 
back  the  difference,  and  then  called  upon  their  customer, 
the  plaintiff,   who  repaid   the   bank,  and  brought  his 
action  against  the  defendant,  from  whom  he  had  received 
the  bill  in  its  altered  state.    Now,*  if  the  payment  of  the 
whole  sum  at  the  victualling  office  could  not  by  law  be 
rescinded  on  the  ground  of  mistake,  the  refunding  of 
part  by  the  bank,  and  afterwards  by  the  plaintiff,  was  an 
act  done  in  their  own   wrong,   and  consequently  not 
binding  upon  the  defendant,  nor  giving  a  right  of  action 
against  him.     We  think  the  present  case  approaches  in 
principle  nearer  to  that  of  Bruce  v.  Bruccj  than  to  either 
of  the  other  two.     We  think  the  payment  in  this  case 
was  a  payment  by  mistake  and  without  consideration  to 
a  person  not  wholly  free  from  blame,  and  who  ought 
not,  therefore,  in  our  opinion,  to  retain  the  money,  un- 
less the  act  of  drawing  the  pen  through  the  names  of 
the  other  indorsers  will  have  the  effect  of  discharging 
them,  and  thereby  deprive  the  defendants  of  their  rights 
to  resort  to  them ;  which  brings  me  to  the  second  question 
in  this  cause.     And  upon  this  second  question  we  are 
clearly  of  opinion,  that  the  defendants  have  not  been 
deprived  of  their  right  to  resort  to  the  prior  indorsers. 
The  striking  out  an  indorsement  by  mistake  cansot,  in 
our  opinion,  discliarge  the  indorser ;  it  would  be  most 

F  f  S  mis- 
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1824.       mischievous  to  commerce  to  hold  that  it  should,     tn 

^  the  case  of  Fernandez  v.  Glmn  and  Otkersj  which  was 

WiUEnvMnr 
'iigakm    '    tried  before  Lord  MUenborough  at   GuildkaU,   at  the 

sittings  afler  Michaelmas  term  1806,  it  appeared  that  a 
check  drawn  upon  the  defendants,  who  were  bankers  in 
the  city,  by  one  of  their  customers,  was  passed  through 
the  clearing  house,  and  taken  from  thence  to  the  de- 
fendant's shop  by  one  of  their  clerks,  and  there  another 
clerk  drew  his  pen  through  the  name  of  the  drawer  as 
lisual  when  a  check  is  intended  to  be  paid ;  but  it  being 
soon  afterwards  known  that  a  check  to  a  very  large 
amount,  drawn  by  a  third  person,  and  paid  into  the  de- 
fendant's house  by  the  drawee  of  this  check,  was  dis- 
honored, the  same  clerk  wrote  under  the  name,  the  words 
*<  cancelled  by  mistake,"  and  signed  his  initials,  and 
in  that  state  the  check  was  before  five  o'clock  returned 
to  the  bankers  to  whom  the  plaintiff  had  delivered  it, 
and  was  received  back  by  them.  It  was  contended  for 
the  plaintiff,  that  this  cancellation  amounted  to  an  ac- 
ceptance of  the  check,  or  an  acknowledgement  that  the 
defendants  had  money  in  their  hands  to  pay  it,  and  was 
irrevocable.  It  was  proved,  however,  to  be  usual  to  re- 
turn and  take  back  before  five  o'clock,  checks  passing 
through  the  clearing  house,  and  thus  cancelled,  if  the 
words  "  cancelled  by  mistake"  were  written  on  them  as  in 
the  present  case,  and  tlie  plaintiff  was  non-suited,  (a)  Now 
this  case  shews,  that  tlie  act  of  drawing  a  pen  through 
a  name  on  such  instruments  is  not  considered  among 
mercantile  men  to  be  an  act  so  absolute  in  itself  as  not 
to  be  recalled  and  annulled,  if  done  by  mistake.  We 
think  that,  in   the  present  case,  the  mistake   may  be 

(a)  See  a  note  of  this  case  I  Campb,  426. 

shewn, 
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shewD)  and  that  the  indorsers  are  not  discharged.  If, 
indeed,  it  shall  hereafter  appear  that  the  defendants  are 
put  to  any  additional  expence,  by  extra  proof  or  other- 
wise, on  account  of  this  improvident  act  of  the  plaintiffs, 
which  is  very  unlikely,  they  may  possibly  maintain  a 
special  action  upon  the  case  to  recover  a  compensation 
to  the  extent  of  the  injury  they  sustain,  but  this  does 
not  necessarily  extend  to  the  whole  consideration,  and 
if  not,  it  furnishes  no  defence  to  the  present  action. 
The  verdict,  therefore,  is  to  be  entered  for  the  plaintiflb. 

Postea  to  the  plaintiffi. 


18S4. 

WiLxmtoir 

ngainM 
Jomvwioiim 


Van  Wart  against  Woolley,  Lewis,  Moilliet, 

and  Gordon. 


ASSUMPSIT  against  the  defendants,  as  the  bankers  jL  and  Coif 
resident  in 

and  agents  of  the  plaintiff,  for  neglecting  to  give  America, 


due  notice  of  the  non-acceptance  of  a  bill  of  exchange  fldeDtat'jB^ 
which  the  plaintiff  had  delivered  to  them  to  get  ac-  SS^mtoy, 
cepted ;   in  consequence  of  which  laches  the  plaintiff  *^d  Af^ooodt 
allied  that,  as  the  payee,  he  was  prevented  from  giving  *^  ^''^"rf.Sli 
due  notice  of  the  dishonor  to  the  drawers  Alexander  purchMes,  they 

lent  to  B.  a 

Cranston  and  Co.,  and  also  to  Messrs.  Irving^  Smithy  bill,  dnwn  bj 
and  Holly  J  from  whom  he  had  received  the  bill,  and  on  2>.  in  JLon- 

dfffif  but  did 
Botindoneic 
J9.  employed  his  bankers  to  present  the  bill  for  acceptance.  2>.  refuaed  to  accept,  but  of 
this  the  bankers  did  not  give  notice  until  the  day  of  payment,  vrhen  it  Waa  again  pretentcdy 
and  dishonored.  Before  the  bill  arriyed  in  this  country  C*  became  bankrupt,  and  he  had 
not,  either  when  the  bill  was  drawn,  or  at  any  time  before  it  became  due,  any  funda  in  tiM 
bands  of  Z>.,  the  drawee.  In  an  action  by  B*  against  the  bankers  for  neglecting  to  glf« 
him  notice  of  the  non-mcceptance  o^  the  bill :  Held,  that  inasmuch  as  A»  and  Co.,  noc 
having  indorsed  the  bill,  were  not  entitled  to  notice  of  the  dishonor,  and  still  remainad 
liable  to  B*  for  the  price  of  the  goods  sent  to  them,  and  the  drawer  was  not  entitled  to 
notice,  as  he  had  no  funds  in  the  hands  of  tlie  drawee,  B,  could  not  recover  the  wbola 
amount  of  the  bill,  but  such  damages  only  as  he  had  sustained  in  consequence  of  baring 
been  delayed  in  the  pursuit  of  his  remedy  against  the  drawer. 


-  Ff  4 
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1824*      'wh&  would  have  been  liable  to  pay  him  the  sum  therein 
^    '  mentioned,  if  they  had  received  due  notice  of  its  dis^ 

Van  Wam  •' 

agamti  hoilor;  but  now  by  the  defendants'  neglect  are  dis* 
charged  from  that  obligation,  and  have  refused  to  pay ; 
and  whereby  the  plaintiff*  also  alleged  that  he  had  lost 
his  remedy  against  the  drawers  and  the  said  Messrs. 
Irving^  Smithy  and  Holly.  Plea,  general  issue.  At  the 
trial  before  Abbott  C.  J.  at  the  London  sittings  afler 
Michaelmas  term  1823,  a  verdict  was  found  for  the 
plaintifl^  subject  to  the  following  case :  — 

The  plaintiff  residing  at  Birmingham^  received  from 
his  correspondents,  Irving^  Smithy  and  Holly^  of  New 
YorJcj  in  the  United  States  of  America,  a  bill  of  ex- 
change for  500/.,  dated  New  York,  6th  June  1818,  and 
drawn  by  A.  Cranston  and  Co.  upon  Greg  and  Lindsay 
in  London,  and  payable  sixty  days  after  sight  to  the 
order  of  the  plaintiff.  The  letter  inclosing  the  bill 
stated  it  to  be  a  further  remittance  on  account  of  an 
order  for  hardware.  On  Tuesday  the  2d  of  July  1818, 
the  plaintiff  delivered  the  bill  to  the  defendants,  who 
are  bankers  at  Birmingham,  to  get  it  duly  accepted  by 
the  drawees,  who  were  resident  in  London,  and  the  de- 
fendants received  the  bill  for  that  purpose,  and  forwarded 
the  same  on  the  following  day  to  their  town  correspond- 
ents and  agents,  Sir  John  Lubbock  and  Co.,  bankers  in 
London,  who,  on  the  8th  of  July,  presented  the  bill  to 
the  drawees  for  acceptance.  The  drawees  having,  on 
the  1st  of  Jidy  1818,  received  advice  of  the  bill  being 
drawn  from  Cranston  and  Co.,  had  written  for  directions 
as  to  accepting  the  same  to  James  Alexander  and  Co.  of 
Belfast,  in  Ireland,  and  not  having  received  any  reply 
from  those  parties,  gave  the  following  answer  to  Lub^ 
bock  and  Co. :  *'  Greg  and  Co.  have  written  for  advice, 

will 
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will  tbtnk  Lubbock  and  Co.  to  have  it  only  noted  for       1824. 
the  present."    In  consequence  of  such  request,  Lubbock       - 
and  Co.  did  not  protest  the  bill  for  non-acceptance,  or     jigaUui 
give  notice  to  the  defendants  or  to  the  plaintiff  of  the 
refusal  to  accept  until  the  10th  of  September  1818.    On 
that  day  they  sent  a  letter  containing  such  notice  by  the 
post,  which  was  received  by  the  defendants  on  the  11th, 
the  bill  having  been  presented  for  payment  on  the  9th  of 
September^  and  protested  on  that  day  for  non-payment. 
The  defendants  did  not  give  any  notice  to  the  plain- 
tiff of  the  refusal  of  the  said  drawees  to  accept  the 
bill  until  the  11th  of  September  1818,  being  the  day  the 
defendants   received  the   bill  from  Lubbock  and   Co. 
This  was  the  first  notice  to  the  plaintiff  of  such  dis- 
honor, such  notice  being  accompanied  with  a  protest. 
The  defendants  were  for  some  time  before,  and  at  the 
time  when  the  bill  of  exchange  was  delivered  to  them, 
the  general  bankers  of  the  plaintiff,   and  invariably 
charged  the  plaintiff  commission  on  all  the  transactions 
which  passed  between  him  and  the  defendants  as  his 
bankers,  and  did  actually  charge  him,  in  their  banking 
account  with  him,  commission  on  this  bill  of  exchange 
at  the  rate  of  six  shillings  per  cent. ;  and  the  defendants 
further  charged  the  plaintiff  with  the  sum  of  1/.  10^.,  the 
amount  paid  for  noting  for  non-acceptance,  and  for  pro- 
testing the  same  for  non-payment,  and  charges.    On  the 
9th.  of  September  1818,  the  bill  was  presented  to  the 
drawees  for  payment,  and  dishonored.     The  drawees 
had  no  funds  or  efiects  of  the  drawers  in  their  hands  at 
the  time  when  the  bill  was  originally  drawn,  nor  at  any 
time  prior  to  its  coming  to  maturity ;  nor  had  they  any 
expectation  of  assets  of  the  drawers  to  meet  the  bill ; 
but  the  drawees  had  been  accustomed  to  accept  for  the 

dra^*ers 
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1824.       drawers  under  the  guarantee  of  J.  Alexander  and  Co.  of 
BeUivsty  for  10,000/.,  which   amount  had  been  over- 

Vak  Wa»t  • 

ngnna  drawn.  The  drawers  before  the  bill  was  drawn  had 
been  accustomed  to  draw  on  the  drawees  to  a  larger 
amount  than  the  said  sum  of  10,000/.;  but  the  drawees 
had  never  accepted  any  bills  beyond  the  guarantee  of 
10,000/.,  unless  they  were  covered  by  other  resources. 
The  drawees  had  by  letter  of  the  3d  of  July  1818^  ad- 
dressed to  the  drawers,  declined  accepting  the  said  bill, 
unless  they  should  receive  further  advice  from  Alexander 
and  Co.  Cranston  and  Co.,  the  drawers,  became 
bankrupts,  in  New  York,  on  the  6th  of  July  1818, 
^d  the  produce  of  their  estate  will  be  about  2^.  in  the 
pound. 

It  appeared  tliat  Irving  and  Co.  employed  the 
plaintiff  to  purchase  goods  for  them  in  England  by 
commission,  and  had  ordered  goods  to  a  much  greater 
amount  than  500/. ;  which  goods  were  sent  out  by  the 
plaintiff  to  America^  the  bill  of  exchange  having  been 
remitted  and  sent  by  Irving  and  Co.  to  the  plaintiff,  for 
and  on  account  and  in  part  payment  of  the  price  of  the 
said  goods.  Irving  and  Co.  did  not  indorse  their 
names  on  the  bill  of  exchange,  and  were  wholly  un- 
known to  the  defendants.  The  plaintiff  sent  the  bill  of 
exchange,  on  die  1 2th  of  September  1818,  to  Irving  and 
Co.,  requesting  them  to  pay  the  amount  of  the  bill  of 
exchange;  but  on  the  9th  of  March  1819,  they  wrote 
to  plaintiff  and  Refused  so  to  do,  returning  the  bill  of 
exchange,  and  insisting  that  they  were  discharged  from 
liability  to  make  such  payment,  in  consequence  of  their 
not  having  had  due  notice  of  the  non-acceptance  of  the 
bill  of  exchange;  whereupon  the  plaintiff,  on  the  1st  of 
April  1819,   returned  the  bill  to  the  defendants,  who 

refused 
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fefused  to  p&y  the  same.    The  usual  time  of  passage        1824. 
from  Efigland  to  Nem  YorJc^  and  back,  was  generally 
about  ten  weeks.     This  case  was  argued  at  the  sittings      jagaina 
before  this  term  by  Cktth/  for  the  plaindfF,  and  AbraJiam 
for  the  defendant. 

For  the  former  it  was  contended,  that  the  defendant 
being  an  agent  receiving  compensation  for  his  trouble, 
was  liable  for  any  damage  arising  by  reason  of  his  negli- 
^[ence  \  and  that  in  consequence  of  his  neglect  a  difficulty 
had  arisen  respecting  the  bill,  and  that  the  plaintiff  had 
a  right  either  to  have  the  bill  paid,  or  to  have  a  clear 
remedy  over  against  the  drawer,  or  the  person  from 
whom  he  received  the  bill.     It  is  not  clear  that  the 
drawers  would  not  be  discharged.     At  all   events,  a 
difficulty  was  imposed  on  the  plaintiff  by  the  act  of  the 
defendants.     In  Owenson  v.  Morse  (a),  it  was  held,  that 
if  the  seller  of  goods  takes  notes  or  bills  for  the  price 
without  agreeing  to  run  the  risk  of  their  being  paid, 
that  is  not  to  be  considered  as  payment.     The  plaintifi^ 
therefore,  originally  had  a  remedy  against  Irving^  Smithy 
•  and  Co.,  but  he  has  now  lost  it.     He  has  made  the 
bill  his   own  as  against  them,  for  they  were  entitled 
to  notice  of  the  non-acceptance  from  him.     They  were 
in  the  situation  of  sureties,  and  a  surety,  though  not 
a  party  to  the  bill,  may  be  discharged  by  want  of  no- 
tice, Phillips  v.  Astling.  (6)     For  the  defendant  it  was 
contended,  that  the  plaintiff  had  sustained  no  damage 
in  consequence  of  not  having  received   notice  of  the 
non-acceptance.     Prima  facie  notice  to  the  drawer  is 
necessary;  but  if  it  appear  from  special  circumstances 
that  he  sustains  no  loss  from  Want  of  notice,  then  it 

(a)  7  r.  «.  64.  {b)  2  Taunt.  206. 

becomes 
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1SS4.  becomes  unnecessary.  Now,  here  the  drawer  had  no 
funds  in  the  hands  of  the  drawee,  and  therefore  notice 
was  not  necessary.  As  to  Irving^  Smithy  and  Co.  their 
names  were  not  upon  the  bill,  and  the^'  therefore  were 
clearly  not  entitled  to  notice,  Swinyard  v.  Bowes  (a), 
Holbrow  T.  Wilkins  {b) ;  and,  for  the  same  reason,  they 
are  still  liable  to  the  plaintiff  for  his  demand  against 
them,  Ex  parte  BlacJcbume.{c) 

Cur.  adv.  vUU. 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court,  and  after  statmg  the  facts  of  the  case,  proceeded 
as  follows : 

Upon  this  state  of  facts  it  is  evident  that  the  defend- 
ants (who  cannot  be  distinguished  from,  but  are  answer- 
able for  their  London  correspondents.  Sir  John  Lubbock 
and  Co.)  have  been  guilty  of  a  neglect  of  the  duty  which 
they  owed  to  the  plaintiff,  their  employer,  and  from 
whom  they  received  a  pecuniary  reward  for  their  ser- 
vices.    The  plaintiff  is,  therefore,  en^itied  to  maintain 
his  action  against  them,  to  the  extent  of  any  damage 
he  may  have  sustained  by  their  neglect.     He  chai'ges  a 
damage  in  two  respects,  ^rs^,  by  the  loss  of  remedy 
against  Itvingy  Smithy  and  Holli/y  from   whom   he   re- 
ceived the  bill.    Secondly,  by  the  loss  of  remedy  against 
Cranston,  the  drawer  of  the  bill.     If,  as  between  the 
plaintiff  and  Irving  and  Co.,  he  has  made  the  bill  his 
own,  and  cannot  call  upon  them  for  the  amount,  his  da 
mage  will  be  to  the  full  amount  for  which  the  verdic 
has  been  taken.     If  he  still   retains  a  remedy  again 
them,  and  has  only  been  delayed  in'  the  pursuit  of  su( 

{a)  SM.^S,  62.  (6)  1  2?.  J  C.  10.  (c)  10  Vcs.  204. 

rem' 
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remedy  as  he  might  have  had  against  the  drawer,  a        1824. 
ImiilrrDpt,  the  amount  of  his  loss  has  not  been  enquired 

Vak  War 

Into  or  ascertained,  and  is  probably  much  less  than  the        aiaima 

r  .     .  .„  WootLir. 

amount  of  the  bill. 

We  are  of  opinion   that  the  plaintiff  has  not,  as 
between  him  and  Irving  and  Co.,  made  the  bill  his  own ; 
that  he  might,  notMrithstanding  the  want  of  notice  of  the 
non-acoeptance,  have  recovered  from  them  the  amount 
of  the  bill  in  an  action  for  money  paid ;  or  if  he  had 
notice  of  the  dishonor  before  he  had  bought  and  sent 
the  goods  which  they  had  ordered  him  to  buy,  he  might 
have  returned  the  bill,  and  have  abstained  from  order- 
ing or  buying  the  goods.     It  will  have  been  observed 
that  living  and  Co.  sent  the  bill  to  the  plaintiff  without 
their  indorsement,  and  payable  to  his  own  order.     The  ^ 
counsel   for   the  plaintiff  was  under  the  necessity  of 
arguing    this   case,  as  if  he  were  arguing  for  Irving 
and  Co.  in  an   action  brought  against  them  by  the 
plaintiff;    and  it  was  contended  that  Irving  and  Co. 
were  entitled  to  notice  of  the  non-acceptance  in  this 
case,  as  they  would  have  been  by  the  law-merchant  in 
the  case  of  a  bill  indorsed  by  them  to  the  plaintiff. 
But  no  authority  was  cited  that  maintains  this  pro- 
position.    And   the  case  of  Swim/ard  and   others  v. 
Baaoes  is   an  authority  the  other  way.     If  a  person 
deliver  a  bill   to  another  without  indorsing  his  own 
name  upon  it,  he  does  not  subject  himself  to  the  ob- 
ligations of  the  law-merchant;  he  cannot  be  sued  on 
the  bill  either  by  the  person  to  whom  he  delivers  it 
or  by  any  other.     And  as  he  does  not  subject  himself 
to  the  obligations,  we  think  he  is  not  entitled  to  the 
advantages.     If  the  holder  of  a  bill  sell  it  without  his 
own  indorsement,  he  is,  generally  speaking,  liable  to  no 

action 
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actioQ  in  respect,  of  ibebilL  If  he  ddberit  withoat  hps 
indonement  vsgack  any  olher  oontidenidon,  antecedent  or 
ooBcooitan^  the  natora  of  ^^  transactionf  and  all  dr>^ 
ciimrtanoBa  regarding  the  billy  must  be  inquired  into^  in 
order,  ta  aicertain  whether  he  is  sulgect  to  any  re- 
sponnbility.'  If  the  bill  be  delivered,  and  received  as 
an  absolute  discharge^  he  will  not  be  liaUe;  if.  other- 
wise, he  may  be.  The  mere  &ct  of  receiving  such  a  biU 
idoes  not  shew  it  was  received  in  discharge^  Buhop^f^ 
Bane  {a)  and  Amyonl.and  others  v*  Bawe^^  befiigne. 
mentioned*  Then:  what  are  the-  &cts  of  this  partis 
cnlar  case?  Irring  and  COi,  residing  in  ^Isimcia^  .had 
iomployed  the .  plaintiff  rending  ai  Birmw^am^,^  to 
purchase  hardware  fi>r  them  in  Bnghnd  by  commissifw. 
By  accenting  this  employment  he  became^  as'  betwe^ 
him  and  them*  their  agent  .  They  th^  send  him  the 
hill  in  question. as  a  fiirthar  remittance  <m  acoount^of 
their  order  for  hardware.  The.  bill  is  drawn  upon  per* 
sons  residing  in  Ijondon;  the  plaintiff  therefore  could 
not  have  been  expected  to  present  the  bill  himself:  it 
must  have  been  understood  that  he  was  to  do  this 
through  the  medium  of  some  other  person.  He  em- 
ployed for  that  purpose  persons  in  the  habit  of  trans- 
acting such  business  for  him  and  others,  and  upon 
whose  punctuality  he  might  reasonably  rely.  In  doing 
this,  we  think  he  did  all  that  was  incumbent  upon  him 
as  between  him  and  Irving  and  Co. ;  that  he  is  per- 
sonally in  no  default  as  to  them,  and  is  not  answerable 
to  them  for  the  default  of  the  persons  whom  he  em- 
ployed under  such  circumstances.  In  the  course  of  the 
argument,  the  situation  oS  Irving  and  Co.  was  compared 

(a)  3  Jf.  4- 5^.  369. 

to 
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to  that  of  a  guarantee.  The  decisions  that  have  taken  1824. 
place  in  actions  brought  against  a  guarantee  warrant  — 
the  proposition  that  has  been  before  mentioned,  viz.  that  jsmnst 
the  nature  of  the  transaction,  and  the  circumstances  of 
the  particular  case,  are  to  be  considered  and  regarded. 
Thus,  in  Warrington  and  another  v.  Furbor  (a),  where 
a  commission  of  bankrupt  had  issued  against  the  ac- 
ceptor before  the  bill  became  due,  a  presentment  for 
payment  to  him  was  field  unnecessary  to  charge  the 
guarantee.  Phillips  v.  Astling  [b)  stood  upon  different 
grounds :  the  bill  was  not  presented  for  payment  when 
it  became  due,  as  it  ought  to  have  been;  two  days 
afterwards  notice  that  it  remained  unpaid  was  given  to 
the  drawers,  for  whom  the  defendant  was  guarantee,  but 
no'  notice  was  then  given  to  the  defendant.  The 
drawers  and  acceptor  continued  solvent  for  many 
months  after  the  bill  was  dishonored;  and  it  was  not 
until  they  had  become  bankrupts  that  payment  was 
demanded  of  the  defendant.  Under  these  circum- 
stances,  because  the  necessary  steps  were  not  taken  to 
obtain  payment  from  the  parties  to  the  bill  while  they 
continued  solvent,  the  Court  of  C.  P.  held  the  guaran- 
tee to  be  discharged.  In  Holbraw  v.  WiUcins{c)y  the 
acceptors  were  known  to  be  insolvent  before  the  bill 
fell  due ;  and  some  days  after  that  fact  was  known  the 
plaintiffs  wrote  to  the  defendant,  and  desired  him  to 
accept  a  new  bill,  which  he  refused.  The  bill  was  not 
presented  for  payment  when  due,  nor  any  notice  of  the 
non-payment  given  to  the  defendant.  The  bill  would 
not  have  been  paid  if  presented ;  and  it  did  not  appear 
that  the  defendant  sustained  any  damage  by  reason  of 

(a)  8 Eatt,2A2.  (b)  2  Tauni.  206.  (c)  IB.iC.  10. 

the 
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1994.       the  want  of  presentment  or  notice:  and  this  Court 
'        held  the  imarantee  not  to  be  dischars^ed.     These  de- 

ngabut  cisions  shew  that  cases  of  this  kind  depend  upon  the 
circumstances  peculiar  to  each.  In  the  present  case  it 
does  not  appear  that  Irving  and  Co.  have  sustained  any 
dami^  by  the  want  of*  notice  of  the  non-acceptance  of 
the  bill.  Cranstonj  the  drawer,  was  not  entitled  to  such 
notice ;  he  had  no  right  to  draw,  and  he  sustained  no 
prejudice.  He  had  become  bankrupt  some  weeks^^  before 
notice  of  the  non-acceptance  could  have  reached  Irving 
and  Co. :  nothing  appears  to  shew  that  they  have  lost 
any  remedy  that  they  might  have  had  either  against 
him  or  his  estate,  if  they  could  ever  have  had  any :  but 
even  this  does  not  appear  affirmatively;  the  circttm* 
stances  under  which  they  received  the  bill  not  being 
disclosed ;  and  possibly  they  may  have  received  it  upon 
the  terms  of  being  accountable  only  in  ca^e  it  should  be 
accepted,  and  not  otherwise. 

I  come  now  to  advert  to  the  supposed  loss  in  respect 
of  Ci'anston  the  drawer  of  the  bill.  I  have  already  ob- 
served that  the  amount  of  this  loss  has  not  beeti  in- 
quired into  or  ascertained.  Perhaps  it  may  be  merely 
nominal ;  but  even  if  it  be  so,  the  plaintiff  was  entitled 
to  a  verdict  for  nominal  damages.  In  order,  therefore, 
to  do  justice  between  these  parties,  the  cause  must  be 
again  submitted  to  a  jury  to  ascertain  the  amount  of  this 
loss  (it  being  clearly  understood  that  the  plaintiff  is  en- 
titled to  a  verdict),  unless  the  parties  can  agree  upon 
the  amount,  and  coiTect  the  present  verdict  accordingly, 
which  it  is  highly  desirable  for  them  to  do. 

A  rule  was  accordingly  drawn  up  for  a  new  trial. 
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Dyson  against  Wood.  Friday^ 

^  November  12th. 

'"PRESPASS  for  breaking  and  entering  the  plaintiff's  Trespass  for 

t      ^t^        *       '  1       •  •  J.I*  1*  breakinsr  and 

awelling-house,  and  seizing  and  taking  away  divers  entering  pUin- 
cbairs  and  other  household  furniture,  &c.  Plea,  as  to  U^^J^  rJifeiA. 
the  breakinsr  and  enterinff  the  dwelling-house  that  our  »nOustified 

o  o  o  underajudg- 

lord  the  now  kine  was,  and  still  is,  seised  in  riffht  of  ™«°'  recovered 

o  '  '  &  in  a  court  ba- 

his  duchy  of  Lancaster^  of  the  liberty  and  franchise  of  ron,  and  a  pre- 
cept issued 
the  honor  o^  Pontefract^  in  the  county  of  York^  with  the  thereon.    Re- 

ftppurtenances ;  -and  that  from  time  whereof^  the  memory  there  was  not 

of  man  is  not  to  the  contrary  until   the  time  of  the  dum^onSie*"* 

passing  of  an  act  of  the  17  G.  3.  (?.  15.,  a  court  baron  had  JJ^S^f^up! 

been  used  to  be  holden  in  and  for  the  said  honor  for  the  P<»«d  judg- 
ment, remain- 
suitors  of  the   court,   for  the   recovery  of  debts  and  »ng  »n  tiie  said 

court  baron : 

damages  not  exceeding  405.   arising  within   the   said  Held,  upon 

general  demur- 

honor,  and  after  the  passing  of  that  act  of  parliament  rer,  that  the 
finr  the  recovery  of  debts  and  damages  not  exceeding  bad,  inasmuch 
five  pounds,  arising  within  the  honor.     The  plea  then  fj^ue  an  imma- 
stated  a  judgment   recovered    in  the  same    court  for      Dubtuntc 
1/.  9s.  1  Irf. ;  and  that  defendant  prosecuted  and  sued  out  ^^i^*^^^* 
upon  the  said  judgment,  according  to  the  custom  of  the 
said  court,  a  precept  directed  to  the  chief  bailiff  and  his 
deputies,  commanding  him  to  levy  the  sum  so  awarded. 
It  then  justified  breaking  and  entering  the  house  for  the 
purpose  of  taking  the  chairs,  &c.,  under  die  precept. 
Replication  that  there  was  not  any  memorandum  of  the 
proceedings,  or  of  the  said  supposed  judgment  remaining 
in  the  said  court  baron  in  the  plea  mentioned.    General 
demurrer  and  joinder.     The  case  was  argued  by 


Milner  in  support  of  the  demurrer,  and  BlacJclum 

contrfu   By  the  former  it  was  cdhtended,  that  the  fact  put 

Vol.  III.  G  g  in 
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18S4ta  in  issue  was  immaterial,  and  therefore  ground  of  general 
demurrer,  A  court  baron  is  not  a  court  of  record,  and  a 
judgment  obtained  in  it  is  not  entitled  to  greater  wdgbt 
than  a  foreign  judgment,  which  is  not  a  record.  Walker  t. 
jmuer^  1  Doug.  1.  Now,  if  the  defendant  had  takn 
issue  on  this  replication  and  had  brought  into  court  a 
memorandum  of  the  proceedings,  it  could  not  have  beea 
read  in  evidence.  The  steward  must  have  been  called 
as  a  witness  to  prove  the  proceedings.  The  only  mode 
of  reviewing  the  proceedings  is  by  writ  of  false  judgmeol^ 
and  in  that  case  they  are  not  removed^  but  the  writ  is. 
directed  to  the  steward,  and  he  certifies  the  proceedings 
to  the  court  above.  Of  common  right,  all  pleas  in  the 
court  baron  ought  to  be  determined  by  wager  of  law» 
2  InsL  148.  That  court  could  only  decide  otherwise  by 
oustonu  The  steward  may  take  a  note  or  memorandum 
of  the  proceedings  for  his  own  convenience,  but  that, 
note  or  memorandum  not  being  the  judgment  itself^  or 
even  evidence  of  it,  an  issue  tendered  upon  the  fact 
whether  there  was  such  a  memorandum  or  note  is  im- 
material, and  therefore  ground  of  general  demurrer. 
On  the  other  hand  it  was  contended,  that  it  was  essential 
in  inferior  courts,  that  there  should  be  a  memorandum 
of  the  proceedings,  and  that  the  writ  of  false  judgment, 
which  is  in  the  nature  of  a  writ  of  error  from  tlie  court 
below,  Jentlemaris  case  (a),  could  have  no  operation, 
unless  there  were  such  a  memorandum ;  and  that  at  all 
events,  the  objection  being  that  the  traverse  was  imma- 
terial, could  only  prevail  upon  special  demurrer;  and 
Haxvey.Plamerj  iSatmdA^.  n.2.  was  cited  in  support 
of  that  position.  Some  stress  was  laid  upon  the  28th 
clause  of  the  ]7  G.S.  c.  15.,  but  the  court  held  that  it 
it  did  not  affect  the  question. 

(a)  CCoke,l}, 

Abbott 


Wood. 
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Abbott  C.  J.     I  am  of  opinion  that  this  replication        1824*. 
is  bad  upon  general  demurrer,  because  it  tends  to  put 
in  issue  a  fact  which  is  so  immaterial,  that  if  a  verdict        againu 
were  found  upon  that  issue  for  the  plaintiff,  he  would  not 
be  entitled  to  judgment.     It  appears  by  the  plea,  that  a 
court  baron  had  existed  from  time  immemorial  within 
the  honour  ofPonfefracty  the  jurisdiction  being  by  custom 
limited  to  405.,  but  subsequently  enlarged  by  the  17  G.  3. 
cAS.  5.27.}  to  sums  not  exceeding  5L  That  statute,  how- 
ever,  does  not  alter  the  nature  of  the  court.  It  is  not  a  court 
of  record,  and  it  is  not  necessary  to  enquire  whether  it  be 
the  duty  of  the  steward  to  make  an  entry  of  the  proceed- 
ingS)  but  supposing  that  to  be  so,  and  he  neglect  to  do  his 
duty,  I  cannot  say  that  tlie  judgment  has  absolutely  no 
efiect     Giving  the  largest  construction  to  the  words  of 
the  replication,  they  may  be  considered  to  import  that 
no  memorandum  exists  or  ever  was  made>  and  if  so,  the 
steward   might  be  guilty  of  a   misdemeanour   by  his 
neglect     But  if  he  do  so  neglect  his  duty,  that  ought 
not  deprive  a  party  of  his  judgment.     For  die  question, 
whether  judgment  was  given  for  him  in  such  a  court  is  a 
matter  of  fact,  the  entry  would  merely  give  him  a  fiicility 
of  proof  which  he  would  not  otherwise  have.  In  pleas  of 
judgments  recovered  in  the  superior  courts,   the  alle- 
gation is,  that  there  is  not  remaining  any  record  of  such 
judgment,  and  that   allegation   imports   that  no   such 
judgment  was  ever  given ;  for  the  question  whether  it  was 
or  was  not  given  is  to  be  decided  by  the  court  on  in- 
specdon  of  the  record,  and  not  by  a  jury.     But  a  judg- 
ment may  be  proved  as  a  fact,  and  by  other  evidence 
than  a  written  memorandum ;   and  that  being  so,  the 
effect  of  this  replication  is  not  to  deny  that  judgment 
was  given  in  the  court  below,  but  merely  that  it  is  not 
capable  of  being  verified  by  a  particular  species  of  proof. 

Gg  2  It 
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1824.       It  is  therefore  insufilcient,  and  judgment  must  be  for 
the  defendant. 


Dtsok 

agamti 
Wood. 


Bayley  J.  I  think  that  the  replication  is  bad.  The 
plea  is,  that  a  judgment  was  obtained  in  the  court 
baron,  and  that  the  party  sued  out  execution  thereon. 
The  proper  question  to  be  raised  upon  such  a  plea 
is,  whether  the  defendant  did  in  fact  obtain  such  judg* 
ment.  Instead  of  that  the  plaintiff  says,  that  there 
Was  no  memorandum  of  the  said  judgment  remain- 
ing in  the  said  court ;  he  does  not  say  that  it  was  not 
remaining  there  at  the  time  when  the  precept  issued. 
That  perhaps,  however,  might  be  ground  only  of  special 
demurrer,  but  I  think  that  the  replication  is  bad  in 
substance,  because  it  does  not  appear  that  there  was  any 
distinct  obligation  in  the  officer  of  the  court  to  take  a 
written  memorandum  of  all  the  proceedings  there ;  and 
even  if  that  did  appear,  the  effect  of  it  only  would  be, 
that  if  the  officer  neglected  his  duty,  he  might  be 
punished  on  that  account.  The  suitor,  however,  ought 
not  to  lose  the  benefit  of  the  judgment  on  that  ac- 
count. 

HoLROYD  J.  I  think  that  this  replication  is  bad 
upon  general  demurrer.  The  plea  alleges  as  a  fact  to 
be  tried  by  a  jury,  that  the  defendant  obtained  a  judg- 
ment in  the  court  baron,  for  that  fact  is  alleged  without 
any  verification,  or  without  any  prout  patet  by  the  me- 
morandum or  entry.  The  plaintiff  in  his  replication 
does  not,  in  express  terms  or  by  necessary  implication, 
deny  that  the  judgment  was  so  obtained  ;  and  whatever 
is  not  denied  must  be  taken  to  be  admitted.  The  effect 
of  the  replication  therefore  is,  that  the  plaintiff  admits 

that 
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that  a  judgment  has  been  obtained,  but  denies  that        1824. 

there  is  any  memorandum  or  written  minute  of  it     Now 

that  circumstance  may  make  it  more  difficult  to  prove        ag^^ina 

the  judgment  afterwards,  but  it  is  no  answer  to  the  plea, 

because  it  does  not  deny  the  fact  of  a  judgment  having 

been  obtained,  but  only  asserts  that  it  cannot  be  proved  by 

a  particular  species  of  evidence.     It  does  not  even  allege 

that  there  is  no  evidence  of  the  judgment,  but  only  that 

there  is  no  evidence  of  that  particular  species;  for  if  a 

memorandum  had  been  made,  and  it  had  been  destroyed 

by  fire,  it  might  be  proved  by  parol  evidence.     Even  in 

cases  of  removal  by  writ  of  false  judgment,  no  original 

entry  is  removed ;   but  it  b  the  duty  of  the  steward  to 

make  up  a  statement  of  such  of  the  proceedings  as  may 

give  the  necessary  information  to  the  superior  court.    If 

he  has  no  written  memorandum  of  the  proceedings,  he 

may  supply  the  defect  from  his  own  memory. 

LiTTLEDALE  J.  The  plaintiff  certainly  was  not  bound 
to  reply  de  injuria  generally,  although  he  might  have 
done  so,  but  he  was  at  liberty  to  select  a  particular  fact 
and  put  it  in  issue.  The  question  is,  whether  he  has 
pat  any  fact  properly  in  issue.  I  incline  to  think  that 
the  replication  is  good  upon  general  demurrer,  although 
it  would  be  bad  upon  special  demurrer.  I  think  that 
the  substance  of  the  replication  is,  that  no  judgment 
ever  was  obtained.  It  is  certainly  true,  that  the  usual  mode 
of  proceeding  in  couits  baron  is  by  wager  of  law.  But 
still  I  think  that  the  steward  should  make  an  entry  that 
the  defendant  came  and  waged  his  law.  If  it  was  the 
duty  of  the  steward,  we  should  presume  that  he  did  so, 
and  then  the  plaintiff,  by  denying  that  any  such  memoran- 
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1824.        dum  was  made,  may  be  considered  as  denying  that  any 
judgment  was  obtained.     But  on  special  demurrer   it 


DrsoN 

against        would  clearly  have  been  bad. 

Wood. 


Judgment  for  defendant. 


mdfuidayy      The  King  asainst  The  Inhabitants  of  Lampeter. 

November  17th.  *=^ 

An  order  of  /\  N  Order  was  made  by  two  justices,  dated  the  1 4th 

made^  and  nis-  ^^  ^^V  1 821,  for  the  removal  of  Grxen  Beesj  widow, 

wme^da^'^b*^  from  the  parish  o(  Lampeter^  in  the  county  of  Cardigan, 

reason  of  the  ^-q  ^Jj^  parish  oi  Lianfairclydogc^  in  the  same  county,  the 

pauper.    She  execution  of  which  order  was  on  the  same  day  suspended, 

Uved  three  ^  ^  . 

years  after-        because  it  appeared  to  the  justices  that  it  would  be  dan- 
wards,  and  no 
notice  of  the      gerous  for  the  pauper  to  travel,  by  reason  of  infirmity  of 

movalwaa         old  age.     By  another  order  of  the   16th  of  Febrtiaiy 

parish  to  which  1824,  the  Same  justices,  reciting,  that  the  pauper  Gwen 

remrv^^uildcr    ^^^^'  ^^^   ^^^^   ^^^^'  ^"^   ^^^^   '^  ^^^  ^^^"  ^"'y  proved 

the  order  until  ^^  ^\^q^  ^p^^  o^th,  that  the  sum  of  12/.  135.  Gd.  had 

after  the  death  ^ 

of  the  pauper :    been  incurred  by  the  suspension  of  the  order  of  removal. 

Held,  that  no- 
tice of  the  order  directed  the  churchwardens  and  overseers  of  the  poor  of 

not  having  '  \       n  t  i      r^  •     t    i  -       \ 

been  served  the  parish  ot  Llanfavclydoge^  \\\  the  county  ot  CardigaUy 
sonable  time,  ^0  P^y  the  said  charges  to  the  churchwardens  and  over- 
moval  was^a^^*  scers  ofthe  poor  of  the  parish  oi  Lajiipetcr^  or  to  such 
nulhty.  ^^  them  as  should  demand  the  same.     On  the  said  16th 

Feh-uaiy  1824,  the  appellants  were,  for  the  first  time, 
served  with  the  order  of  removal,  and  with  the  other 
orders  hereinbefore  mentioned ;  and  on  the  same  day 
payment  was  demanded  of  the  sum  of  12/.  135.  6^.,  as 
the  expences  incurred  by  the  suspension.  Against  the 
order  of  removal  the  parish  of  Llanfairchjdoge  ap- 
pealed.    Upon   the  hearing  of  the  appeal  at  the  last 

JLaster 
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Easter  quarter  sessions  for  the   county  of    Cardigan^        1824. 
ihe  court   decided  that,  the  pauper   being  dead,  and      xhTKuia 
the  order  of  removal  and  suspension  not  having  been    »«t"*|"',**l. 
executed,  or  any  service  made  of  them   in   the  pau-        anuof 
per's  lifetime,  nor  after  the  pauper's  death,  until  the 
demand  of  payment,  the  order  of  removal  became  a 
nullity  and  inoperative,  and  they  accordingly  precluded 
the  respondents  from  giving  evidence  in  support  of  the 
order  of  removal  and  of  the  adjudication  of  settlement 
in  the  appellant  parish,  and  quashed  the  order,  subject 
to  the  opinion  of  this  Court. 

Taunton  and  OhhiuU  Russell  in  support  of  the  order 
of  sessions.  The  question  in  this  case  is,  ivhether  a 
parish  can  recover  the  charge  incurred  by  the  suspension 
of  an  order  of  removal  by  the  virtue  of  the  35  G.  3. 
c.  101.  5. 2.,  where  the  pauper  dies  before  removal,  and 
until  after  his  death  no  notice  of  the  order  and  suspen- 
sion has  been -served  upon  the  parish  to  which  he  was 
ordered  to  be  removed.  There  is  not  any  express  de- 
cision on  the  point ;  but  it  was  alluded  to  by  Bayley  J. 
in  Rex  v.  Chagford  (a),  where  an  order  of  removal  was 
suspended,  and  before  any  removal  took  place,  an  estate 
descended  to  the  pauper,  whereby  he  became  irremov- 
able ;  and  it  was  held  by  the  sessions,  and  afterwards  by 
this  Court,  that  the  expence  incurred  by  the  suspension 
of  the  order  could  not  be  recovered,  as  the  order  was 
not  served  until  after  the  descent  of  the  estate.  Bayley  J. 
says,  "  Besides,  in  the  present  case,  a  very  long  period 
has  elapsed  during  which  this  order  remained  suspended, 
and  no  notice  of  it  was  given  to  the  opposite  party. 

(a)  4  B,  4[-  A.  255. 
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1884b       Now  if  that  notice  liad  been  given  (and  there  axe  w> 

.y^y^       words  in  the  act  that  supersede  the  necessity  of  it^  it 

^fgM,     might  have  enabled  the  other  parish  to  have  nuuis 

f^pt  prompt  enquiry,  and  to  have  ascertained  the  &ct  relative 
to  the  settlement  of  the  pauper.  I  think,  therefore^  that. 
this  affords  an  additional  reason  for  holding  that  the 
sessions  have  come  to  a  right  condusion  in  thb  Gftfa^" 
So  here  the  evidence  of  the  pauper,  which  would  ham 
been  very  material  in  determining  the  place  of  her  settle 
ment,  has  been  lost  Again,  the  burthen  of  payment  ia 
cast  on  di£ferent  persons  by  this  long  delay;  the  iph»- 
bitants  of  a  parish  are  to  bear  the  current  expences  of 
supporting  the  poor ;  but  in  this  case  new  inhabUants 
would  be  chaiged  with  the  expences  incurred  before 
they  came  into  the  parish.  The  49  G.  3.  c  194.  s.  8. 
enacts,  that  whore  ^  order  of  removal  is  sq^pend^ 
the  tin^e  of  appealing  shsil  be  computed  from  the  time 
of  serving  the  order,  and  not  from  the  time  of  making 
the  removal ;  which  shews  that  the  legislature  contemp- 
lated a  service  of  the  order  before  it  was  carried  into 
execution.  Bex  v.  SL  Mary-le-bone  {a)  is  the  only  in- 
stance where  a  suspended  order  appears  to  have  been 
served  after  the  death  of  the  pauper;  the  Court  did  not 
indeed  decide  that  the  order  was  tliereby  rendered  of  no 
avail ;  that  point  was  not  touched  upon ;  but  they  held 
that  the  order  to  pay  the  expences  was  a  grievance 
against  which  an  appeal  was  given  by  the  SW.Sf^  M* 

C.  11.  5.9. 

jB.  v.  Richards  contra.     In  Rex  v.  St.  Mary-le-boney 
the  order  of  removal  was  suspended,  and  the  pauper 

(n)  lZEatty5\. 

died 
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died  before  any  removal  took  place,  and  before   the        1824. 

order  was  served  or  notice  of  it  given.     If  the  want  of       

service  or  notice  during  the  hfe  of  the  pauper  had  ren-        again$t 
dered  the  order  void,  that  would  have  disposed  of  the        anu  of 
case,  and  the  Court  would  not  have  entered  into  any     ^•■'"'"* 
discussion  as  to  whether  the  order  for  payment  of  the 
expences  incurred  by  the  suspension  of  the  former  order, 
was  or  was  not  a  grievance  within  the  SfV.^M.c.11. 
The  judgment,  however,  was  upon  the  latter  point;  it- 
was  held  to  be  a  grievance  for  which  an  appeal  would  lie. 
The  whole  proceedmg  towards  a  removal  could  not, 
therefore,  have  been  deemed  a  nullity,  and  the  service 
after  the  death  of  the  pauper  must  have  been  considered 
a  good  service. 

Abbott  C.  J.  I  am  of  opinion  that  the  decision  of 
the  court  of  quarter  sessions  is  right  The  case  o£Rex 
V.  St,  Mary-le-beme,  at  the  utmost,  only  decided  that  the 
death  of  the  pauper  during  the  suspension  of  an  order 
of  removal  did  not  make  the  order  void,  and  that  the 
subsequent  order  for  the  payment  of  costs  was  a  griev- 
ance on  the  parish  to  which  the  removal  was  directed  to 
be  made,  and  therefore  that  an  appeal  lay  against  such 
an  order ;  but  no  question  arose  in  that  case  as  to  the 
necessity  of  serving  notice  of  the  order  of  removal,  or  of 
the  order  suspending  it.  That  question  now  comes  be- 
fore tl«is  Court  for  tlie  first  time.  The  legislature  has 
not  fixed  any  precise  time  for  that  purpose.  It  is  mani- 
fest, however,,  from  the  49  G.  3.  ^r.  124.  s.2.  that  the 
legislature  considered  that  such  an  order  might  be 
served  before  the  removal ;  and  if  a  suspended  order 
may  be  served,  and  reason  and  convenience  require  that 
it  should  be  served  before  removal,  the  service  must  be 

within 
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1824. 

The  King 
against 
The  Inhabit- 
ants of 
Lampitzr. 


within  a  reasonable  time.  I  am  clearly  of  opinion  that 
a  period  of  three  years  having  elapsed  between  the  time 
when  the  order  of  removal  was  made  and  the  death  of 
the  pauper,  and  no  notice  of  the  original  order,  or  of 
the  order  for  the  suspension  of  it,  having  been  given 
during  that  period,  the  order  was  not  served  within  a 
reasonable  time,  and  consequently  the  order  of  sessions 
must  be  confirmed. 


Bayley  J.  The  decision  in  Rex  v.  St.  Mary'le-bone 
is  perfectly  consistent  with  the  opinion  now  delivered  by 
my  Lord  Chief  Justice.  In  that  case,  the  pauper  died 
before  the  parish  sought  to  be  charged  could  have  had 
any  opportunity  of  appealing  against  the  order  of  re- 
moval. They  were  bound  to  appeal  to  the  next  prac- 
ticable sessions  after  the  order  of  removal  was  made. 
Now  the  orders  of  removal  and  suspension  were  made 
on  the  3d  of  Julj/^  and  the  pauper  died  on  the  11th  of 
Jiili/,  The  35  G.  3.  gave  magistrates  the  power  of  sus- 
pending orders  of  removal,  and  gave  the  costs  of  such 
suspension ;  and  it  was  decided  in  the  case  cited,  that 
an  order  for  costs  consequent  upon  such  order  of  re- 
moval being  suspended,  was  a  grievance  to  be  appealed 
against  within  the  meaning  of  the  statute  3  TV,  Sf  M. 
r.  11.  s.  I).  It  is  perfectly  consistent  with  that  decision 
to  hold  that  there  should  not  be  an  indefinite  power  of 
delaying  the  service  of  the  order.  It  is  just,  that  the 
parish  sought  to  be  charged  should  have  an  oppor- 
tunity of  investigating,  within  a  reasonable  time,  whe- 
ther they  are  liable  to  the  burden  so  sought  to  be 
thrown  upon  them.  By  the  delay  of  three  years,  the 
opportunity  of  examining  the  pauper  has  been  lost,  and 
the  expence  incurred  in  supporting  the  pauper  may  be 

thrown 
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thrown  upon  a  number  of  persons  who  were  not  in-        1824-. 
habitants  of  the  parish  durincr  that  period, 

Tljo  King 

_  _  ,  The  Inhabit- 

LlTTLEDALE  J.  COUCUrred.  ants  of 


Order  of  sessions  confirmed. 


LAMrrrcR. 


The   King    against  The   Churchwardens    and  u^ednetday. 
Overseers  of  the  Poor  of  Christ's  Parish  in 
York. 

^PWO  justices  made  an  order  for  the  removal  of  ^./?,  at  ten 
William  Huby^  Jane^  his  wife,  and  Ann^  their  daughter,  ^ent  to^ /)• 
from  the  township  of  Saint  Mary  Gate,  in  the  North  dothM*i/Li'r 
Riding  of  the  county  of  York,  to  Christ's  Parish,  in  ^„*^*^J^^,  / 
the  city  of  York ;  and,  upon  appeal,  tlie  sessions  con-  '**!''"?  ^  **°, , 
firmed  that  order,  subject  to  the  opinion  of  this  Court  *"d  '«'*'*'  he 

was  bid.   A.  B, 

on  the  following  case:    The  father  of  the  pauper  was  remained  two 
settled  in  Christ's  Parish,  and  the  pauper  hved  with  his  upon  these 
parents  till  he  was  about  ten  years  old,  when  he  went  to  that  there  was 
Mr.  Francis  Peacock  for  meat  and  clothes,  as  long  as  he  "nV  anYtiiire- 
had  a  mind  to  stop.     Peacock  then  lived  at  Craike,  was  ^''^^  "°  ^"L®: 

I  '  rocnt  gained  bj 

a  wood-carrier,  and  had  two  farms.  The  pauper  was  to  ^®  service. 
do  what  he  could,  and  what  he  was  bid.  He  staid 
rather  more  than  two  years  in  Peacock's  service  in  the 
parish  of  Craike,  and  was  supplied  with  meat  and 
clothes.  The  pauper's  father  did  not  hire  his  son  to 
Peacock,  and  believed  the  bargain  was  only  for  meat 
and  clothes.  The  Court  being  of  opinion  that  such 
service  in  Craike  was  not  sufficient  to  give  the  pauper  a 
settlement  there,  confirmed  the  order  as  aforesaid. 

Tindal^  in  support  of  the  order  of  sessions.     The 
pauper  gained  no  settlement  in  the  parish  of  Craike^ 

first, 
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1824.        first,  because  the  pauper  being  an  infant  of  only  ten 

years  of  age,  and  the  sessions  having  found  that  his 

agairui        father  was  no  party  to  any  contract  of  hiring  him  to 

Cheist's 

FkrishinYouc.  Peacocky  he  cannot  be  considered  as  sufficiently  sui 
juris  to  make  any  contract  capable  of  giving  his  master 
that  control  over  him  which  must  exist  between  a 
master  and  his  hired  servant.  It  must  be  presumed 
that  he  was  taken  into  Peacocks  service  from  charity, 
and  that  is  insufficient  to  give  a  settlement,  Sex  v. 
WeyhUl.  [a)  Secondly,  the  justices  must  find  a  omtract 
of  hiring,  which  is  not  done  in  the  present  case,  and 
without  which  this  Court  cannot  draw  the  presumption 
of  a  hiring.  Rex  v,  Seacrqft.  (6)  Thirdly,  this  was  no 
hiring  for  a  year,  but  only  at  the  will  of  the  parties, 
which  is  insufficient. 

Nolan  and  Jllexander  contr^.  First,  it  is  established 
that  an  infant  may  contract  without  the  concurrence  of 
his  father  if  it  be  for  his  benefit;  and  here  it  is  clearly 
so,  because  the  master  engages  to  supply  him  with  meat 
and  clothes  in  return  for  his  services,  although  of  an  age 
not  exceeding  ten  years.  Nor  is  the  case  of  Rex  v. 
WeyJiill  any  authority  for  the  Court's  presuming  that  he 
was  taken  from  charity,  because  there  the  fact  of  being 
so  taken  was  expressly  found,  whilst  here  no  such  find- 
ing appears.  Secondly,  the  court  of  quarter  sessions 
are  not  required  to  find  a  hiring,  Rex  v.  Chertsey  {c\ 
Rex  V.  Worfield,  {d)  Cases  have  occurred  where  that 
could  not  be  done,  and  yet  this  court  has  held  a 
settlement  to  have  been  gained.  Rex  v.  Holy  Trinity,  (e) 

(a)  Butt,  S.  C  491 .  (6)  2  3/.  <J  S,  472. 

(c)  2  T.  R.  39.  (d)  5  T.  R.  506. 

(c)  Cald.lOl. 

There 
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There  need  not  be  any  stipulation  for  wages  to  be  paid        182-1. 

in  money,  Rex  v.  JVorfield.    Thirdly,  this  was  a  con-     _.    -^ 

ditional  hiring  for  a  year.     It  was  a  general  hiring  which        ofrfiMf 

after  a    year's    service   is   equivalent  to   an    express  FMfrfiinYouc. 

hiring  for  a  year;    and  it  was  subject  to  a  condition  » 

that  if  at  any  time  the  pauper  should  be  desirous  of 

quitting  the  service,  he  might  do  so.     But  no  advan- 

t^  having  been  taken  of  that  condition,  the  contract 

remained  at  the  termination  of  the  service  as  though 

no  such  condition  had  existed;  and  a  settlement  was 

consequendy   gained.  Rex  v.  Sidney  {a\    Rex  v.  New 

Wtnsor  (i),  Rex  v.  Atherton  (c),  Rex  v.  St.  Ebbs  (d).  Rex 

V.  Putney  (^),  Rex  v.  Byker,  {f)     The  power  which  the 

pauper  had  of  quitting  at  any  time  is  only  what  would 

have  been  implied ;  diet  per  Liord  EUenborough  C.  J.  in 

Rex  V.  Mitcham  {g\  and  cannot  therefore  alter  the  case. 

llie   cases   that   seem  to  militate  against  this  view  of 

the  case  are  all  distinguishable.    In  Rex  v.  Elstack  {h) 

there  was  an  express  reservation  of  weekly  wages ;  and 

so  also  in  Rex  v.  Dedhanu  (i)     In  Rex  v.  Bradninch  {k) 

there  was  an  agreement  to  live  with  the  master  by  the 

week. 

Abbott  C.  J.  It  must  be  admitted  that  a  general 
hiring  is  a  hiring  for  a  year,  unless  something  appear  to 
rebut  the  presumption.     Here  the  pauper  might  have 

(a)  Burr,  S.Cl.  (6)  Burr,  51  C  19. 

(c)  Burr,  &  C.  203.  {d)  Burr,  S,  C,  289. 

(e)  «  Sou.  191.  ;rf.  254.  (/)  SB.j^a  120. 

(g)  12  East,  351 .  (A)  2  Boti.  203.  pi.  264. 

(0  Burr.  S.  C.  653.  (k)  Burr.  S.  C  662. 

left 
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1884.       left  at  any  time,  and  that  completely  negatiyes  the  idoa 
■■-     of  there  having  been  a  hiring  for  a  year. 


FtoUiiaYouE.      Bayley.J.    In  Bex  y.  Travbrii^^  which  was  de* 

dded  in  1816,  but  is  not  reported,  it  was  held  that  a 
hiring  **  for  as  long  time  as  the  pauper  pleased"  waa 
a  hiring  at  will,  excluded  any  presumption  of  a  yearljr 
hiring.  This  is  a  similar  case,  and  I  am  therefinre  of 
opinion  that  no  settlement  was  gained  under  the  servlo^ 
stated. 


■* 


LirTLEDAiiE  J.  concurred, 

■ 

Rule  dischaiged.. 


Garbett  against  Handlet* 


Awumpsit  that     A  SSUMPSIT  upoH  a  guarantee.     The  first  count  of 

in  con&ideratioQ   JL\     »        t     i         .  -,     %  «  t     -r,  i 

that  plaintiff  the  declaration  Stated  that,  on  the  12th  February 

asumofmonej  IB  18,  in  Consideration  that  the  plaintiff,  at  the  request 
^ndanf  pro^  of  the  defendant,  would  advance  to  one  T.  Gibbons  the. 
W^Hiould^  sum  of  550/.  to  enable  him  to  discharge  immediately 
be  made  for       ^hQ  sum  of  550/.,  for  which  he  had  become  security  for 

repaying  toe  *' 

plaintiff.    At     one  Other  1\  Gibbons^  the  defendant  promised  plaintiff 

the  trial,  it  ap- 
peared that  the   that  provision  should  be  made  for  repaying  him,  the  said 

defendant  had  . 

giTen  to  the  nrst-mentioned  sum  of  550/.  under  a  certam  arrange- 
guanmteesuiied  ment  then  going  on  for  the  settlement  of  all  the  con- 
ion^nTthat  cems  of  the  said  first-mentioned  T.  Gibbons.  Averment 
T  rtncJ  whh    ^^^  *®  plaintiff  did  immediately  after  the  making  of 

two  other  per-  ^ 

■ons  in  a  banking  bouse,  and  Uiat  the  firm  had  adranced  the  money,  and  cliai^ged  A,  B.  in 
account  with  the  same :  Held,  that  the  averment  in  the  declaration,  that  the  plaintiff  had 
advanced  the  money,  was  not  supported  by  the  proof,  there  being  no  evidence  to  shew  that 
the  money  had  been. advanced  to  the  plaintiff  by  the  firm,  and  by  him  to  A,  B» 

that 
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that  promise,  to  wit,  on   the  said  i2ih  Februari/j  ad-        1S24. 
vance  and  pay,  and  cause  to  be  advanced  and  paid,  to       ' 
the  said  first-mentioned  T.  Gibbons  the   said  sum    of       against 
5501.  for  the  purpose  aforesaid ;    breach,  that  defendant 
had  not  made  provision  for  the  repayment.    At  the  trial 
before  Abbott  C.J.  at  the  Middlesex  sittings  after  last 
Hilary  term,  the  following  facts  appeared  :  The  plaintiff 
was  a  junior  partner  in  the  firm  of  Bodenharrij  Phillips^ 
and  Garrett^  oi  Hereford^  bankers.     The  defendant  was 
an  attorney,  and  in  the  year  1818,  and  for  some  time 
previously,  had  been  professionally  concerned  for  one 
T.   Gibbonsy  Esq.,  who    had   contracted    to  purchase 
some   landed  property   of  his   cousin,   a  Mr.  T.  Gib^ 
bonsj    but  had    not   paid    any    part  of  the   purchase- 
money.     The  latter  being  indebted  to  one  Woodhouse 
in  a  considerable  sum  of  money,  prevailed  on  his  cousin 
T.  Gibbofis  Esq.  to  join  him  in  giving  a  warrant  of 
attorney  to  Woodhouse  for  securing  the  debt  due  to  him. 
The  money  not  being  paid  to  Woodhouse  at  the  time 
stipulated,    he    sent  an    execution    to   the    sheriff   of 
Herefordshire  against  the  goods  of  the  two  Gibbonscs* 
T,    Gibbons   Esq.   tlien  applied   to   the   plaintiff  Gar^ 
rett  to  advance  him  a  sum  of  money  to  enable  him 
to  discharge  the  execution.     The  plaintiff  agreed  to  ad- 
vance it  on  the  defendant's  guaranteeing  the  re-payment, 
which  he  consented  to  do,  and  on   the  2d  February 
1818,  addressed  the  following  letter  to  the  plaintiff: 
*'  Sir,   I  understand  from  Mr.  Gibbons  that  you  have 
had  the  goodness  to  consent  to  advance  550/.  to  dis- 
charge immediately  a  like  sum  for  which  he  became 
security  for    his  cousin,  Mr.  T.  Gibbons^  upon  my  as- 
surance, which  I  hereby  give,  that  provision   shall  be 
made  for  repaying  you  this  sum  under  the  arrangement 

now 
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now  gaiag  on  fi|r  the  settlement  of  dl  Mr.  QMtmfg 
amouttau^  In  consequence  of  the  assurance  giten  m 
this  letter  the  sum  necessary  to  discharge  the  execotioo^' 
iw.  5742.9  was^  on  the  18di  February  I8I89.  adtanced  hj 
Bodenkam  afad  Co.  oa  account  of  71  CHbbons  Esqs  bj 
dAiting  him  with  that  sum,  and  transferring  it  to 
the  credit  of  JV.  PaUe^att,  at  that  time  the  nnder^ 
sheriflP  of  Herffbrdtkiref  in  his  account  with  Bodenkam 
and  Co.  T,  CtObons  £sq.  had  an  account  with  Bodm^ 
kam  and  Co.,  and  at  the  time  when  the  guarantee  wai 
entered  into  he  owed  them  IISBL,  including  the  saai 
<^  S74J.;  and  this  latter  sum  was  charged  to  CHUoa^ 
and  it  was  then  carried  to  a  separate  accounts  Ix  wm^ 
objected  by  the  defendants  counsel,  that  the  money  was 
advanced  by  the  partners,  and  not  by  Ganv/f  alone  cm  Ur 
own  indindiial  account,  and  therefore  that  the  averment 
in  the  first  count  of  the  declaration  was  nc^  snstuned 
by  the  evidence.  The  Lord  Chief  Justice  directed  a 
nonsuit  to  be  entered,  on  the  ground  that  the  action  was 
brought  in  the  name  of  Garrett  only,  whereas  the  money 
was  advanced  by  Bodehham  and  Co.  A  rule  nisi  to  set 
aside  the  nonsuit,  and  for  granting  a  new  trial,  was  ob- 
tained in  last  Easter  term,  against  which 


Jerois  and  Tindal  were  to  have  shewed  cause;  but 
the  Court  called  upon  the 


Attorney  General  and  Campbell  to  support  the  rule. 
They  contended,  that  as  it  appeared  by  the  letter  of 
guarantee  that  Garrett  had  consented  to  advance  the 
money,  and  that  the  guarantee  was  given  to  him  on  the 
supposition  that  he  was  to  make  the  advance,  it  was 
therefore  fairly  to  be  collected  from  the  evidence  that 

Bodenkam 


Hakdlit* 
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BodenJiam  and  Co.  had  lent  to  their  partner,  the  plain-  1824<. 

tiff,  the  money  which  he  had  so  consented  to  advance  ' 

to  Gibbons;    and  that  he  afterwards  advanced  it,   on  ^againu 
his  own  account,  in  furtherance  of  that  agreement 

Abbott  C.  J.  My  learned  brothers  agree  witli  me 
in  opinion  that  the  nonsuit  was  right  The  letter  of 
the  defendant  is  *  an  engagement  on  his  part  to  be 
answerable  to  the  plaintiff  for  an  advance  of  money 
to  be  made  by  him.  It  is  addressed  to  the  plaintiff 
alone,  and  takes  no  notice  of  his  partners.  If  the 
plaintilf  had  borrowed  the  money  of  his  partners,  and 
had  then  advanced  it  to  Gibbons,  it  would  have  been 
competent  for  him  to  have  maintained  this  action. 
Bat  upon  the  evidence,  the  contrary  appears  to  have 
been  the  fact.  If  the  plaintiff  had  borrowed  the 
money  of  his  partners  he  would  have  been  made  debtor 
to  them  in  the  partnership  account;  but  he  was  not. 
GMons  was  made  their  debtor  in  the  books,  and  the  sum 
advanced  was  entered  as  an  item  in  the  account  which 
previously  existed  between  them  and  Gibbons,  That 
was  abundant  evidence  to  shew  that  the  money  was  lent 
by  the  partnership,  and  not  by  the  plaintiff;  and  there* 
fore  I  think  that  the  declaration  is  not  sustained  by 
the  proof,  and  that  the  nonsuit  was  right. 

Rule  discharged. 


Vol.  III.  H  h 
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"whose  names  were  on  this  bill  were  highly  respectable.        1824. 
He  then  quitted  the  office  and  left  the  bill,  and  upon       — — — 

Gill 

enquiry  the  witness   was   satisfied  with  the  names  of       agamu 
the  acceptors.     The  stranger  returned  after  a  lapse  of 
two  hours  and  indorsed  the  bill  in  the  name  of  Charles 
Taylor^  and  received  the  full  value  for  it,  the  usual  dis- 
count and  a  commission  of  two  shillings  being  deducted. 
The  witness  did  not  enquire  the  name  of  the  person  who 
brought  the  bill,  or  his  address,  or  whether  he  brough 
it  on  his  own  account  or  otherwise,  or  how  he  came  by 
the  bill.     It  was  the  practice  in  the  plaintiff's  office  not 
to  make  any  enquiries  about  the  drawer  or  other  parties 
to  a  bill,  provided  the  acceptor  was  good.     Upon  this 
evidence  the  Lord  Chief  Justice  told  the  jur},  that  there 
were  two  questions  for  their  consideration;  first,  whether 
the  plaintiff  had  given  value  for  the  bill,  of  which  there 
could  be  no  doubt ;  and,  secondly,  whether  he  took  it 
under  circumstances  which  ought  to  have  excited  the 
suspicion  of  a  prudent  and  careful  man.    If  they  thought 
that  he  had  taken  the  bill  under  such  circumstances,  then, 
notwithstanding  he  had  given  the  full  value  for  it,  they 
ought  to  find  a  verdict  for  the  defendant.     Then  the 
Lord  Chief  Justice,  after  stating  the  evidence  and  com- 
menting upon  the  practice  in  the  plaintiff's  office  of 
discounting  bills  for  any  persons  whose  features  were 
known  to  him,  but  whose  names  and  abode  were  un- 
known5  without  asking  any  questions ;  asked  the  jury  what 
they  would  think  if  a  board  were  affixed  over  an  office 
with  this  notice,  ^^  Bills  discounted  for  persons  whose 
features  are  known,  and  no  questions  asked."     The  jury 
having  found  a  verdict  for  the  defendants,  a  rule  nisi 
for  a  new  trial  was  obtained  in  Easter  term  last,  upon 
the  ground  that  the  plaintiff  having  paid  a  valuable 

Hh  2  con- 
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18S4.  oonsideradoii  tor  the  bill,  was  entitled  to  recover  hs 
valbe;  and,  secondly,  that  the  case  had  been  put  too 
strongly  to  the  jury,  when  it  was  compared  to  the  case 
of  a  public  notice  givea  by  a  broker  that  he  woold 
discount  all  bills  without  asking  questions. 

ScarleU  and  Parke  now  shewed  cause.  Where  m  bill 
or  note  has  been  acquired  by  theft,  and  afterwards  comes 
to  tile  possession  of  a  holder  for  valuable  consideration, 
it  is  incumbent  upon  him  when  he  brings  an  action,  not 
only  to  shew  that  he  paid  that  consideration,  but  also 
that  he  used  due  diUgence  to  ascertun,  befi»re  he  took 
die  bill  or  note^  whether  the  party  bringing  it  to  him 
came  by  it  honestiy.  Unless  he  does  tins  he  cannot  be 
said  to  have  taken  it  bonfc  fide,  although  he  may  have 
pud  the  fiill  value  for  it  It  is  true^  that  m  Larnvm  ▼• 
Wet^m  (a).  Lord  Kenyan  was  of  i^inicm,  tiiat  it  was 
sufficient  for  a  person  who  discounted  such  a  bill,  to 
shew  that  he  paid  value  for  it,  but  the  propriety  of  that 
decision  has  always  been  doubted.  If  it  is  to  be  laid 
down  *as  a  nile^  that  a  party  in  possession  of  a  stolen 
bill  or  note  may  obtain  the  value  of  it  without  being 
subjected  to  any  enquiry,  it  will  give  a  great  fiicility  to 
the  disposal  of  property  so  acquired,  and  operate  as  an 
encouragement  to  fraud  and  theft.  It  is  desirable  tiiat 
the  rule  laid  down  should  have  the  effect  of  preventing 
parties,  who  are  either  guilty  or  cognizant  of  such  fraud, 
from  profiting  by  it.  Then  if  that  be  the  correct  rule 
upon  the  subject,  the  Lord  Chief  Justice  was  well  war- 
ranted in  the  observations  he  made  to  the  jury,  and  their 
verdict  is  supported  by  the  evidence.     The  plaintiff 

;  (a)  ^Etp.  56. 

took 


Cuint* 


IN  THE  Fifth  Year  of  GEORGE  IV.  469 

took  the  bill  from  a  person  whose  features  were  known  1824. 
to  him,  but  of  whom  he  knew  nothing  else,  and  made  —— 
no  enquiry  as  to  how  he  came  by  the  bill ;  and  it  was  agamti 
in  evidence  that  he  always  conducted  his  business  in  this 
mode.  Surely  that  is  like  the  case  of  a  person  giving 
a  public  notice,  ^^  Bills  discounted  for  persons  whose 
features  are  known,  and  no  questions  asked." 

Gumey  and  F.  PoUock^  contr^.  A  party  who  has  paid 
the  full  value  for  a  bill  which  has  been  lost  or  stolen,  is 
entided  to  recover  the  amount  from  the  acceptor.  The 
drculation  of  negotiable  paper  would  be  gready  im- 
peded if  it  were  laid  down  as  a  rule,  that  a  party  dis- 
counting a  bill  was  bound  to  investigate  the  tide  of  the 
person  from  whom  he  receives  it.  In  the  case  of  Juavo" 
son  V.  Weston  (a),  the  plaintiffs,  who  were  bankers,  had 
discounted  the  bill  in  the  usual  course  of  their  business 
finr  a  person  who  brought  it  to  their  shop,  but  who  was 
unknown  to  them.  It  was  contended  by  the  defendant, 
that  although  a  person  might  pay  a  bill,  to  which  he  was 
a  party,  to  one  who  had  come  dishonestly  by  it,  by 
reason  of  the  personal  liability  attached  to  his  name  on 
the  bill,  a  banker  or  any  other  should  not  discount  a 
bill  for  a  person  unknown  without  using  due  diligence  to 
enquire  into  the  circumstances,  as  well  respecdng  the 
bill  as  of  the  person  who  offered  to  discount  it.  But 
Lord  Kenyan  said,  that  to  adopt  the  principle  of  the 
defence  to  the  full  extent  stated,  would  be  at  once  to 
parolize  the  circulation  of  all  the  paper  in  the  country, 
and  with  it  all  its  commerce.  The  circumstance  of  the 
bill  having  been  lost,  might  have  been  material  if  they 

(o)  4Eip.5(>. 

H  h  3  could 
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18M.  ooiild  bring  knowledge  of  that  fiict  home  to  the  pUuntillb. 
They  might  or  mi^t  not  have  seen  the  advertisement 
and  it  wonld  be  gcnng  great  length  to  say,  that  a  banker 
was  bonnd  to  make  enquiry  concerning  every  bill 
brought  to  him  to  discount,  it  would  apply  as  well  to 
a  bill  fiir  IQL  as  fiir  lO^OOdL**  In  that  case,  therdbie^ 
the  very  point  now  raised  was  made  and  overruled  by 
Lord  Kgfgfonf  and  although  the  bill  was  of  the  amount 
of  BOOL9  the  pardes  acquiesced  in  that  decision.  The 
principle  acted  upon  in  that  case  had  been' previously 
adopted  in  Miller  r.Bace{a)f  Grant  v.  V(wgkan{b\  and 
Peacock  X.  Bkodes.{c)  At  all  events,  the  case  was  pot 
too  stron^y  to  the  jury  by  my  Lord  Chief  Justice.  It 
was  not  like  the  case  of  a  public  notice,  that  all'Ulls 
would  be  discounted  for  persons  whose  ftatnres  were 
known,  and  no  questiims  would  be  asked.  That  mode 
of  putting  it  excited  an  undue  prejudice  against  the 
plaintiff  and  the  case  ought  to  be  submitted  to  a  second 
jury. 

Abbott  C.  J.  If  we  thought  that,  upon  reconsider* 
ation  of  the  evidence,  another  jury  ought  to  come  to  a 
different  conclusion,  we  would  send  the  case  down  to 
another  trial.  But  being  of  opinion,  that  the  proper 
conclusion  has  been  drawn  from  the  evidence,  we  think 
that  this  rule  ought  to  be  discharged.  I  agree  with 
the  counsel  for  the  plaintiff,  that  this  case  is  hardly 
distinguishable  from  Lawson  v.  Westoti.  If  there  is 
any  distinction  it  is,  that  in  this  case  the  plaintiff^s 
clerk  said  it  was  not  usual  with  the  plaintiff  to  ask  any 
questions,  or  to  make  any  enquiry  if  bills  were  brought 

(a)  I  Burr,  45S.  {b)  3  Burr.  1516,  (c)  Doug*  611. 
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to  them  by  persons  whose  features  they  supposed  them-  1824* 
selves  to  be  acquainted  with,  provided  they  were  satis-  — — 
fied  with  the  names  of  the  acceptors.  I  cannot  help  againsi 
thinking,  that  if  Lord  Kenyan  had  anticipated  the  con- 
sequences which  have  followed  from  the  rule  laid  down 
by  him  in  Lcewson  v.  Weston^  he  would  have  paused  be- 
fore he  pronounced  that  decision.  Since  the  decision 
of  that  case,  the  practice  of  robbing  stage-coaches  and 
other  conveyances  of  securities  of  this  kind,  has  been 
very  considerable.  I  cannot  forbear  thinking,  that  that 
practice  .has  received  encouragement  by  the  rule  laid 
down  in  Lawson  v.  Weston^  by  which  a  facility  has  been 
gi?ea  to  the  disposal  of  stolen  property  of  this  descrip' 
ticm.  I  should  be  sorry  if  I  were  to  say  any  things 
sitting  in  the  seat  of  judgment,  that  either  might  have 
the  effect,  or  reasonably  be  supposed  to  have  the 
eflfect  of  impeding  the  commerce  of  the  country  by  pre* 
venting  the  due  and  easy  circulation  of  paper.  But  I 
am  decidedly  of  opinion,  that  no  injury  will  be  done  to 
the  interests  of  commerce,  by  a  decision  that  the  plain- 
tiff cannot  recover  in  this  action.  It  appears  to  me  to 
be  for  the  interest  of  commerce,  that  no  person  should 
take  a  security  of  this  kind  from  another  without  using 
reasonable  caution.  If  he  take  such  security  from  a 
person  whom  he  knows,  and  whom  he  can  find  out,  no 
complaint  can  be  made  of  him.  In  that  case  he  has 
done  all  any  person  could  do.  But  if  it  is  to  be  laid 
down  as  the  law  of  the  land,  that  a  person  may  take  a 
security  of  this  kind  from  a  man  of  whom  he  knows 
nothing,  and  of  whom  he  makes  no  enquiry  at  all,  it 
appears  to  roe  that  such  a  decision  would  be  more  in- 
jurious to  commerce  than  convenient  for  it,  by  reason 
of  the  encouragement  it  would  afford  to  the  purloining, 

H  h  4  stealing, 
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18^.  stealing^  and  deiraadiDg  peraons  of  securities  of  this  sort. 
The  bterest  of  oommerce  requires  that  bondJUe  and 
reaLholdecs  of  bills,  known  to  be  such  by  thoae  with 
whom  they  are  dealing  should  have  no  difljcnltkia 
thrown  in  their  way-  in  parting  with  them.  But  it  ia 
not  fi>r  the  interest  of  oommerce  that  any  indiYidaal 
should  be  enabled  to  dispose  of  bills  or  notes  without 
being  subject  to  enquiry.  I  think  the  sooner  it  is  known 
that  the  case  of  Laowm  y.  Weston  is  doubted,  at  least 
by  this  Oourt,  the  better.  I  wish  doubts  had  been,  cast 
on  that  case  at  an  earlier  time.  If  that  had  been  doiMi 
this  plaintiff  probably  would  not  have  suflSsred.  Comtng 
to  the  &cts  of  this  caae^  they  are  theses  that  the  yoong 
man,  acting  according  to  the  course  which  the  plaintiff 
wheabe  was  present  fiiUowedf  gave  monqr  fiur  this  bili 
to  a.  person  of  whom,  though  he  supposed  he  knew.hiniy 
he  really  knew  nothing.  This  is  done  at  a  vary  eaily 
hour,  betweai  nine  and  ten  in  the  morning  on  the 
day  after  the  bill  was  lost.  I  cannot  help  saying 
that  that  practice,  in  the  plaintiff's  business  of  a  bill 
broker,  is  a  practice  inconvenient  for  the  reasons  I  have 
already  given.  It  seems  to  me,  that  it  is  a  great  en- 
couragement to  fraud,  and  it  is  the  duty  of  the  court  to 
lay  down  such  rules  as  will  tend  to  prevent  fraud  and 
robber}',  and  not  give  encouragement  to  them.  For 
these  reasons,  notwithstanding  all  the  unfeigned  re* 
verence  I  feel  for  every  thing  tliat  fell  from  Lord 
Kenyotiy  by  whom  Lcrwson  v.  Weston  was  decided,  I  can- 
not think  the  view  taken  by  that  learned  lord  at  that 
time  was  a  correct  one;  and  that  being  so,  I  am  of 
opinion  that  this  rule  ought  to  be  discharged. 

BAViiET 
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Batlet  J.  I  agree  that  the  way  in  which  my  Lord  1824, 
Chief  Justice  put  this  case  for  the  consideration  of  the  """^ 
jury,  by  asking  what  would  be  the  case  if  a  man  were  to  ■  agama 
put  over  his  shop,  <^  Bills  discounted  for  strangers,  if 
they  have  good  names  on  them,  without  any  questions 
being  asked,"  was  a  very  strong  way  of  putting  the  case 
for  their  consideration.  But  I  think  it  was  no  more 
than  the  facts  of  this  case  warranted,  and  that  he  was 
putting  as  a  general  proposition,  that  which  exactly 
squared  with  the  particular  facts  of  this  case.  If  a  man 
commonly  dealt  in  that  way,  (and  it  appeared  to  be  the 
plaintiff's  habit  as  a  broker,)  it  would  warrant  such  an 
advertisement  as  that  whidi  was  described.  If  in  general 
that  was  not  the  plaintiff's  course  and  habit,  then  in  this 
particular  instance  he  deviated  from  his  general  course. 
In  this  case  a  party  goes  to  a  shop  between  nine  and  ten 
in  the  morning  to  get  a  bill  discounted,  the  clerk  does 
not  know  his  name ;  he  thinks  he  knows  his  features ;  he 
does  not  know  where  he  lives ;  he  knows  nothing  at  all 
about  him.  The  bill  is  left  for  two  hours,  and  at  the 
expiration  of  that  time  the  party  comes  back  again ;  and 
the  clerk  tlien  has  the  oppoitunity  of  asking  names,  and 
whether  he  came  on  his  own  account,  or  from  any 
and  what  house.  No  question  of  that  description  is  put 
to  him.  Under  these  circumstances,  I  think  it  was  the 
duty  of  my  Lord  Chief  Justice  to  put  it  to  tlie  consider- 
ation of  the  jury  whetlier  there  was  due  caution  used 
by  that  party  in  that  particular  instance.  If  there 
was  not  due  caution  used,  the  plaintiff  has  not  dis« 
counted  this  bill  in  the  usual  and  ordinary  course  of 
business,  or  in  that  way  in  which  business  properly  and 
righdy  conducted  would  have  required.     But  it  is  said 

that 
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1884*  ■  that  the.  question  usually  submitted  for  the  ponsidtf- 
ation  of  the  jury  in  cases  of  this  description)  up  to  the 
'  period  of  time  at  which  my  Lord  Chief  Justice's  directiidii 
wta  gtveOf  has  been  whether  the  bill  was  taken  hndl 
fide,  and  whether  a  ralnable  consideration  was  |pven 
fiir  it  I  admit  that  has  been  generally  the  case; 
but  I  consider  it  was  parcel  of  the  bona  fides  whether 
the  plaintiff  had  asked  all  those  questions  which,  in  the 
ordinary  and  proper  manner  in.  which  trade  is  . con- 
ducted, a  par^  ought  to  ask.    I  think  firom  the  manner 

a 

in  which  my  Lord  Chief  Justice  presented  this  case,  to 
the  consideration  of  the  jury,  he  put  it  as  bemg  part 
and  parcel  of  the  bona  fides;  and  it  has  been  so  put  in 
fonner  cases.  In  tlie  case  of  Miller  v.  Bace^  1  Burr., 
Lord  Man^ldd  says :  ^  Here  an  innkeeper  took  the 
note  bona  fide  in  hb  business  firom  a  person  who  made 
the  appearance  of  a  gentlonan.  Here  is  no  pretence  or 
suspicion  of  collusion  with  the  robber.  For  this  matter 
was  strictly  inquired  and  examined  into  at  the  trial; 
and  is  so  stated  in  the  case  that  he  took  it  for  a  full  and 
valuable  consideration,  in  the  tisital  course  of  business* 
Indeed  if  there  had  been  any  collusion,  or  any  circum* 
stance  of  unfair  dealing,  the  case  bad  been  much  other- 
wise." Now,  the  question  which  my  Lord  Chief 
Justice  has  put  to  the  consideration  of  the  jury,  whether 
a  party  uses  due  caution  or  not,  is,  in  other  words, 
putting  to  them,  whether  he  took  it  in  the  usual  course 
of  business ;  for  the  course  of  business  must  require,  in 
the  usual  and  ordinary  manner  of  conducting  it,  a 
proper  and  reasonable  degree  of  caution  necessary  to 
preserve  the  interest  of  trade.  The  next  case,  in  order 
of  time,  is  Grant  v.  Vaugkan.   Mr.  Justice  Wilmott  there 

says : 
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says :  "  The  note  appears  to  have  been  taken  by  him  1 824, 
fairly  and  bonft  fide  in  the  course  of  trade*  and  even  with  _ 
the  greatest  caution.  He  made  inquiry  about  it,  and  ^^"J^^ 
then  gave  the  change  for  it ;  and  there  is  not  the  least 
imputation  or  pretence  of  suspicion  that  he  had  any 
notice  of  its  being  a  lost  note."  That  learned  judge  did 
not  consider  the  question  of  bona  fides  to  be  merely 
whether  the  note  was  taken  by  a  party  without  having 
any  real  suspicion  in  his  own  mind,  but  whether  he 
had  taken  it  in  the  usual  course  of  trade,  and  with 
caution.  In  Peacock  v.  Rhodes^  a  shopkeeper  at  Scar^ 
borough  took  from  a  perfect  stranger  a  bill  of  exchange. 
The  latter  bought  certain  goods  in  the  way  of  the 
plaintiff^s  trade.  Lord  Mansfield  says :  "  The  question 
of  malajldes  was  for  the  consideration  of  the  jury.  The 
circumstance  that  the  buyers  and  the  drawers  were 
strangers  to  the  plaintiff,  and  that  he  took  the  bill  for 
goods  on  which  he  had  a  profit,  were  grounds  of  sus- 
picion very  fit  for  their  consideration.  But  they  have 
considered  them,  and  have  found  it  was  received  in  the 
course  of  trade^  and  therefore  the  case  is  clear."  Then 
if  in  that  case  those  were  questions  fit  for  the  consider- 
ation of  a  jury,  as  part  and  parcel  of  the  question  of 
bona  fides,  is  it  not  also  a  fit  and  proper  question  for 
their  consideration,  (when  the  point  to  be  decided  is 
\rfiether  a  man  has  acted  bona  fide  or  not,)  whether  he 
has  inquired  with  that  degree  of  caution  which,  in  the 
ordinary  course  of  trade,  a  prudent  trader  ought  to  use. 
That  was  the  question  propounded  by  my  Lord  Chief 
Justice  in  his  direction  to  the  jury;  and  they  have 
exercised  their  judgment  on  it  I  think  the  question 
was  a  fit  question  for  their  decision,  and  I  think  tlieir 

decision 
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1824.       decisiou  was  one  with  which  we  are  not  at  liberty  to 
quarrel.     On  the  contrary,  it  appears  to  me  to  be 

Gill 

againai  material  for  the  interests  of  trade,  to  lay  down  as  a  rule 
that  a  party  cannot  in  law  be  considered  to  act  bon& 
fide^  or  with  due  caution  and  due  diligence,  if  he  takes 
a  bill  of  exchange  from  a  person  whose  features  alone 
he  knows,  without  knowing  what  his  name  is,  where 
he  lives,  or  whether  he  is  a  person  with  whom  he  has 
been  in  the  habit  of  trading.  If  we  were  to  say  that 
in  this  instance  there  had  been  due  caution,  it  would 
certainly  be  giving  a  great  facility  to  the  disposal  of 
bills  of  exchange  which  have  been  lost  or  stolen,  by 
persons  who  have  found  or  dishonestly  obtained  them* 
For  these  reasons  it  appears  to  me  that  my  Lord  Chief 
Justice  took  the  right  view  of  this  case;  that  it  was 
consistent  with  the  doctrine  laid  down  in  former  cases; 
and  that  the  decision  of  the  jury  was  warranted  by  die 
evidence* 

HoLROYD  J*  I  think  the  rule  was  correctly  laid 
down  to  the  jury  by  my  Lord  Chief  Justice,  and  that 
there  is  no  ground  for  granting  a  new  trial.  A  party 
who  discounts  a  bill  which  has  been  stolen  is  bound  to 
shew,  not  only  that  a  good  consideration  was  really  and 
bona  fide  given  for  the  bill  (although  that  of  itself  would 
tend  to  the  establishing  of  the  other  point  requisite  for 
him  to  shew),  but  he  must  also  make  it  appear  to  the 
satisfaction  of  a  jury  that  he  actually  took  it  bona  fide« 
If  he  takes'  it  with  a  view  to  profit  arising  from  interest 
or  commission,  under  circumstances  affording  reason- 
able ground  of  suspicion,  without  inquiring  whether 
the  party  of  whom  he  takes  it  came  by  it  honestly 

or 
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or  not)  or  if  he  takes  it  merely  because  it  is  drawn  1824. 
upon  a  good  acceptor,  then  he  takes  it  at  a  risk  (or  ^ 
what  ought,  in  the  contemplation  of  a  reasonable  man,  ajsamtt 
to  be  a  risk),  whether  the  bill  be  stolen  or  not:  he 
takes  it  at  his  peril.  I  cannot  agree  with  the  doctrine 
laid  down  in  Lawson  v.  Weston.  The  question  whether 
a  bill  or  note  has  been  taken  bona  fide  involves  in 
it  the  question  whether  it  has  been  taken  with  due 
caution.  It  is  a  question  of  fact  for  the  jury,  under 
all  the  circumstances  of  the  case,  whether  a  bill  has 
been  taken  bona  fide  or  not;  and  whether  due  and 
reasonable  caution  has  been  used  by  the  person  taking 
it  And  if  a  bill  be  drawn  upon  parties  of  respect- 
abili^  capable  of  answering  it,  and  another  person 
discounts  it  merely  because  the  acceptance  is  good, 
without  using  due  caution,  and  without  inquiring  how 
the  holder  came  by  it,  I  think  that  the  law  will  not, 
under  such  circumstances,  assist  the  parties  so  taking 
the  bill,  in  recovering  the  money.  If  the  bill  be  taken 
without  using  due  means  to  ascertain  that  it  has  been 
honestly  come  by,  the  party,  so  taking  on  himself  the 
risk  for  gain,  must  take  the  consequence  if  it  should  turn 
out  that  it  was  not  honestly  acquired  by  the  person  of 
whom  he  received  it  Here  the  person  in  possession  of 
the  bill  was  a  perfect  stranger  to  the  plaintiff,  and  he 
discounted  it,  and  made  no  inquiry  of  whom  the  bill 
had  been  obtained,  or  to  whom  he  was  to  apply  if  the  bill 
should  not  be  taken  up  by  the  acceptor.  I  think  those 
drcumstances  tend  strongly  to  shew  that  the  party  who 
discounted  the  bill  did  not  choose  to  make  inquiry,  but 
supposing  the  questions  might  not  be  satisfactorily 
answered,  rather  than  refuse  to  take  the  bill,  took  the 
risk  in  order  to  get  the  profit  arising  firom  commission 

and 
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and  interest.  I  am  therefore  of  opinion  that  t)ie  direction 
of  my  Lord  Chief  Justice  to  the  jury  was  correct  in 
point  of  law,  that  they  have  drawn  the  proper  coo- 
clusion,  and  that  there  is  no  ground  for  granting  a  new 
trial 

Utile  discharged. 


Hamebton  against  Stead, 


«na  diib: 
Hcld,lbub7 


Tenant  from       'TRESPASS  for  breaking  and  entering  a  mill,   dwel!- 

jetr  to  year  X     _  ... 

cntcml  inio  nn  ing-housc,  and  close  of  pltiintiAj  ejecting  him  there- 

(luring  B  ciir.  fi'om,  and  keeping  liim  out  of  possession  for  a  long  space 
"inueiotK  of  time.  Plea,  llberum  tenemeiitum.  Replication,  that 
fnd".v.  B.  - ""  before  the  said  tixne  when,  &c.,  to  wit,  on,  &c.,  defendant 
demised  the  premises  to  plaintiff,  as  tenant  from  year  to 
year,  by  virtue  of  which  demise  plaintiff  entered,  and 
was  possessed  of  the  premises,  and  continued  so  pos- 
sessed until  and  at  the  said  time  when,  &c.  Rejoinder, 
occupaUoD  that  after  the  making  of  the  said  demise  in  the  replica- 
fomwr  iHuncy  ^<*t>  mentioned,  and  before  the  said  time  when,  &c.,  the 
idth^'dM  '  's^^  tenancy,  and  the  estate  and  interest  of  the  plaintiff 
in  the  demised  premises,  in  which,  &c.,  wholly  ended 
and  detennined.  Surrejoinder,  that  the  tenancy,  &c.» 
did  not  end  and  determine  in  manner  and  form  allied 
in  the  rejoinder.  At  the  trial  before  Gottow  B.  at  tbe 
last  Spring  assizes  for  Salop,  it  appeared  that  on  tfae  let 
oiMia/  ISU),  the  premises  in  question  were  demised  by 
the  delendant  to  the  plainti^  as  tenant  from  year  to  year, 
and  he  continued  so  to  hold  them  un^  the  25th  of 
Septmiber  161  Sf  when  notice  was  given  to  him  to  quit. cm 
the  1st  of  May  then  next    On  the  10th  of  Oci<Aer  1S15. 

by 
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by  an  agreement  in  ivriting,  made  between  the  defendant        1824. 
of  the  one  part,  and  the  pIainti£Pand  one  Moore  of  the     HAMi»toir 
other  part,  defendant  agreed,  to  let  and  demise  unto        a^inu 
plaintiff  and  Moore  the  premises  in  question,  to  hold 
them  unto  phiiutiff  and  Moore  from  the  1st  oi  November 
then  next,  for  seven  years  thence  next  ensuing,  at  a 
yearly  rent  of  159/.,  payable  half  yearly  on  the  1st  of 
May  and  1st  of  November.     Plaintiff  and  Moore  tliereby 
agreed  to  pay  the  rent  and  all  taxes,  except  the  land- 
lord's property  tax ;  and  defendant  agreed  to  put  all  the 
premises  in  tenantable  repair  as  soon  as  conveniency 
would  permit.     And   the  plaintiff  and  Moore  further 
agreed  to  keep  the  premises  in  repair,  and  leave  them 
so  at  the  end  of  the  term ;  and  lastly,  it  was  furtjier 
agreed  that  a  lease  should  be  forthwith  drawn,  in  which 
the  usual  covenants  were  to  be  inserted,  and  particularly 
that  the  lessees  should  not  let,  set,  or  assign  the  pre- 
mises, or  any  part  thereof,  without  the  lessor's  consent 
in  writing.      The  lessees  took  possession   under   this 
agreement,  and  Moore  continued  to  occupy  the  premises 
jointly  with  Hamerton  until  April  1816,  and  then  quitted. 
In  June  the  same  year,  defendant  not  being  able  to  get 
any  rent,  a  negociation  was  entered  into  respecting  the 
surrender  of  the  premises,  but  that  proved  fruitless ;  and 
defendant  having  obtained  the  keys,  took  and  retained 
possession  of  the  mill  and  other  premises.     For  the  de- 
fendant, it  was  objected  that  the  new  agreement  in  Oc/o- 
bei^  1816  was  a  lease,  and  put  an  end  to  the  original 
tenancy  of  the  plaintiff;  or,  at  all  events,  if  it  was  only 
an  agreement  for  a  lease,  yet  that  the  agreement,  toge- 
ther with  the  fact  of  Moore's  having  been  let  into  pos- 
session  by  virtue  of  it,  as  a  joint  occupier  with  the 
plaintiff,  worked  a  surrender  in  law  of  the  old  tenancy. 

The 
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li3S4.      The  iMTiiad  Judge  zwerredthe  pobt,  end  m  ymdkt 

haEviDg  been  fboiid  finr  the  pIfliiitiflS  a  nile  nisi  to  entar 
«  noEismt  was  obtained  in  JEbiltfr  term ;  and  now 

W,  B.  TamiUm  shewed  cause.  The  iciBiie  on  ihm 
pleadiiigs  certainly  was,  whether  the  tenancy  of  the 
pbdntiff  had  or  had  not  determined  at  the  time  wlHm 
the  aOeged  trespass  was  committed.  There  was  no 
actnal  snrrender  iji  his  interest,  nor  was  there «  sms 
render  in  kw.  The  instroment  dated  on  the  lOdi  of 
October  1815  was  not  m  lease^  bat  merely  an  execatoaty 
agreement  for  a  lease,  and  a  subsisting  tenancy  is  not 
pat  an  end  to  by  such  an  agreement  for  a  new  tenancy 
Boe  T.  ArMiskop  cf  Yori.  {a)  It  is  unnecessary  to  state ' 
particularly  the  yarkms  cases  on  this  point,  sodi  as  Ghml- 
f^  ▼•  Wi^ib^  Doe  ▼.  Clare{c\  Tempea  r.  AneENB»(d% 
JBoe  T.JMumer{e\  Doe  r.  Smitk{J\  and  DM  t. 
Hunter  {g\  the  principle  resulting  from  them  is,  that 
where  an  agreement  to  let  is  entered  into,  but  it  appears 
to  have  been  the  intent  of  the  parties  that  something 
further  should  be  done  to  insure  the  interests  of  either 
party,  such  an  instrument  is  not  a  present  lease^  but  a 
mere  contract  for  a  lease  to  be  granted  in  future.  Here, 
it  is  plain  that  the  lessor  intended  to  reserve  a  right 
of  re-entry  if  the  tenants  assigned  witliout  leave  in 
writing;  but  the  instrument  before  the  Court  would 
not  give  that  right*  The  lease  was,  moreover,  to  con- 
tain the  usual  covenants,  and  they  are  not  inserted  in 
the  agreement. 


(a)  6Eaa,  86.  (6)  1  T.E.785. 

(c)  S  7.  R.  799.  (d)  IS  Eatt,  18. 


(0  5T.R.  165.  (/)  6  Eatt,  550. 

(g)  5S.iA,592. 


CamjpbeU 
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Campbell  (with  whom  was  (Xdnall  Itussell),  contriL       18S4. 


HAMSftTOW 


The  old  tenancy  of  the  plaintiff  had  determined  by  sur- 
render before  the  time  when  the  alleged  trespass  was       agama 

Stujw 

committed.  If  the  instrument  executed  on  the  10th  of 
Ocicber  1816  be  a  lease,  then  there  is  no  doubt'that  the 
acceptance  of  it  amounted  to  a  surrender  of  the  plain- 
tiff's former  interest.  Now,  by  that  instrument  a 
present  interest  passed,  or  at  all  events  an  interest  from 
the  1st  of  Naoember  following,  and  wherever  an  in- 
strument grves  a  right  to  the  possession  and  profits  of 
land  it  is  a  lease.  It  is  said  that  it  does  not  contain  the 
usual  covenants,  but  the  agreement  to  pay  rent  and* 
taxes  and  to  repair,  are  the  usual  covenants  in  such 
leases.  Tlie  clause  at  the  end  respecting  the  making 
of  a  lease,  does  not  prevent  the  original  instrument  from 
operating  as  a  lease  if  such  was  the  intent  of  the  parties. 
[Bm^  J.  It  contains  a  stipulation,  that  the  defendant 
should  put  the  premises  in  repair  as  soon  as  convenience 
would  allow,  might  it  not  have  been  a  sufficient  ground 
for  afterwards  refusing  to  accept  the  lease,  that  the 
premises  had  not  been  repaired  ?]  Then  supposing  it 
to  be  only  an  agreement  for  a  lease,  yet  the  effect  of  that» 
coupled  with  the  fact  of  possession  having  been  taken 
by  Moore  together  with  the  plaintiff,  was  to  determine 
the  former  tenancy  and  operate  as  a  surrender.  (He 
was  then  stopped  by  the  Court) 

Abbott  C.  J.  In  Boe  v.  The  Archbishop  of  Yorif  the 
occupation  by  virtue  of  the  new  lease  took  place  under 
a  mistaken  idea,  that  it  was  a  good  and  valid  lease;  and 
when  that  was  discovered  to  be  void,  the  Court  very 
prc^ierly  held  that  it  should  not  operate  as  a  surrender 

Vol.  III.  I  i  of 


of  the  Tormer  lease.  Here,  tbere  is  ifaoi^fa^  te  AMT 
that  the  defendant  refused  to  grant  sMxik  m  kMAtofllW 

<»>Mliai4«t lw^h^ *i»hi i<  toi^- ddpiad.   Tl   Mmt» 

pmiutmwmikmimemp^uim  noito  ha  fiMdifc  Ammv 
KiiWdilMWr'Jw  ailtoMif^bm:  life  bmK  Hdt:«tt:«Ml 
ifcy  Will  tuglit'-fer  it»yii^oaaitt^Miua"i)^<h<Kte-fc 
cumuli  mUbmut^  lifci^d  the  t*!  i  — i'  (■■^tHiJ^H 

kttnty  <W  deflttaflBBd^  Htf  g  te*  jlfin*  Ulilllj  ln^aO 
iblKdtf  Riitt  JHtaK  drwud  lir^tlMtWiidi  mmiibmrnim 

"■-■'■     "■■  ■     -■  ■  •     ■         1  •■'    ■.■  ■     -.,;, -.rji-t-f  *-v 

y AwMMt tfttt* Aihiiwi^i t>m«iBiiotM  Aiii ijjiftil 
ttdSM  b;f  ifrlttni^  or  by  «|M>MtxiB  oT  Ism.  Bat  ifftuda 
tenbnt  agrees  to  occo^,  tad  doeB  occiqrr  joauly'  with 
UWtbe'ri  that  pats  an  end  to  die  fiirmer  aole  tetemy. 
Tbe  cue  «f  J«m  t.  71lr  AnMiAop  "if  YoHk  doe*  not 
iifij>Iy  to  tlth  case,  for  here  tbe  agreement  canne<9tcd 
wHh  Ae  joiat  occujaaiion  by  Jl£9tre  and  the  plafaiti^ 
bwde  them  both  tenuita  and  therdbre  operated  ai  ft  sDt4- 
Mtder  of  th6  B^arats  tetTftncy  of  Ae  lattev. 

HoLROTD  J.  I  think  that  an  agreement  for  a  fresh 
lease  irould  not  ptit  an  end  to  a  former  tmancyt  ndless 
h.  iiHtr  tanitty  irer«  attaally  created.  Bot  takbg  tkc 
docutfient  in  qaestitHi  not  to  amdnat  to  a  leoi^  yet  tbe 
«Mry  Bitd  hdlthng  by  Atoere  and  the  plaintiff  U^gdim 
tmdetr  It,  tntmA  a  netr  taomey  either  fton  year  ip 

^ear 


Stbao. 
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year  or  at  will ;  and  that,  according  to  MeUaw  v.  Mm/  (a),        1 824* 
would  terminate  the  old   holding.      Perhaps,  until  a        - 

Haxshton 

lease  was  executed,  it  might  not  be  considered  that  the  againM 
two  beld  at  the  rent  mentioned  in  the  agreement,  but 
stilt  it  might  be  a  holding  under  the  agreement*  For, 
as  was  said  by  my  Lord  Chief  Justice,  there  might 
\m  an  occupation  on  a  quantum  valebat  until  the 
^ucuttcm  of  the  lease,  and  although  no  distress  for  rent 
could  be  made,  yet  still  ^  tenancy  would  exist.  For 
tbe^  reasons  it  appears  to  me,  that  the  sole  tenancy  of 
the  plaintiff  had  terminated,  and  that  a  nonsuit  must  b? 
entered. 

LiTTLEDALE  J.  I  am  of  opiuion  that  the  foriqaeir 
tepancy  of  the  plaintiff  was  put  an  end  to  by  the  agree- 
ment for  a  new  lease,  and  the  occupation  by  Moore  and 
the  plaintiff  jointly  in  pursuance  of  that  agr<eement  It 
is  unnecessary  to  say,  whether  the  instrument  in  question 
is  or  is  not  a  lease,  for  where  parties  enter  under  a  mere 
agreement  for  a  future  lease  they  are  tenants  at  will ; 
^nd  if  rent  is  paid  under  the  agreement,  they  become 
tenants  from  year  to  year,  determinable  on  the  e^ce- 
eution  of  the  lease  contracted  for,  that  being  the  primary 
contract.  But  if  no  rent  is  paid,  still  before  the  exe- 
cation  of  a  lease  the  relation  of  landlord  and  tenant 
exists,  ^e  parties  having  entered  with  a  view  to  a  lea^ 
and  not  a  purchase.  I  therefore  concur  in  tbinjk^ig 
that  ^  nonsuit  must  be  entered* 


Rule  abMuta. 


(a)  Afotfrr|656. 
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MM'^  The  Six^  ^akut  The  Inbabitnits  of  Outir 

^"n^-^.if  B^  °^^^  ^^'^^  *^^  dqr  of  JUMa»yiMS,^MI» 

.[.prendceibr  Stanyan,  hb  wifeJfinj^'Abd  dicit  diOd'OHa^'^MM 

Tn^wi^  directed  to  be  reiOotMd  66a  tb«  pHiA'dfifitM-jibfH 

b'.^ngufcr'  f'l>-^^  i»  the  bowo^  cf  'Z«Mntev  to  tbfr  fWUr'if . 

bi,TMtt,''t>'.e  Great  mgstmmlMieakrMrt.    Omq^Md  *•  M^ 

wli"i^^/.'^  confirmed  tlie  ordv^  n^tct  to  IJw  epioian  aF|Wl  Mtk 

milrilcr  oTbii  on  the  following  cue.     UMpanpor,  wlm  lw«M.«lMfli 

timo  for  Srf.  "  .    .  .    '    ^     .  .  ■        .         ■- 

The  infant  ]»ld  years  of  age,  was  bonnd  l4i|<nlHiue  to  Jbb*  '.EBMwmlM^ 
UnTtwI^'/nd  of  the  parish  of  Qrest  VFi§ikmi  fivdia  toM^of^Mm 
^".Ihi^mH  years.  The  indeBtiiA'irwaeebted  by  ^^MlM^tlM  - 
p"H!^,rHdd.  I»"P^>->  and  Jo/M  AOimHt,  the  gw  I  TTlJ  I'l^^jf^  fte 
bli^omK  P^^P^t  t^  pauper's  &tlier  being  a  Boldier  abroad.  Tbe 
Jodi»olT«  tfw    grandfether  paid  a  premium  of  71.  to  HumbersUm.    The 

■hip ;  tha  w-     pauper  served   Humberston  under   this   indenture  for 

ooiid  Unding 

wai  thcnfon     between  three  and  four  years  at  Wigston,  when  some 

mtimMPt         diiagreement  taking  place  between  them,  Humben/on 

hf  nmcs***^  agreed  to  aell  the  pauper  the  remainder  of  his  time  for  6d. 

"  Hie  pauper  accordingly  paid  Hwnberston  the  61^,  and 

Idt  him  (HI  the  same  day.    The  indenture  had  never 

beai  in  the  possession  of  any  of  the  parties,  but  had 

bpen  kept  for  all  the  parties,  by  the  person  who  pre* 

pared  it,  and  no  application  was  made  for  it  to   be 

ddivered  up.     The  grandfather  was  not  a  party  to  the 

sgreemoit  for  parting  entered  into  between  the  pauper 

and  his  master,  and  was  not  even  privy  to  it.     A  few 

days  afbr  the  pauper  lefl  Humherstm  be  bound  himself 

apprentice  to   Thomas  Waine,  of  the  parish  of  Saint 

Mvjft 
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Man/^  in  the  borough  of  Zjeicester,  for  seven  years,  and       1824. 
served  him  under  the  indenture  for  five  years,  and       """""" 

^         '  Tlie  Kino 

rerided  during  the  whole  of  that  time  in  that  parish.  n^ininat 

Hia  Inhabit- 
ant! 4if 

PhiOipps  and  Hvmfrey  in  support  of  the  order  of 
sessions.  The  second  binding  was  bad,  for  there  was 
no  legal  termination  of  the  first  apprenticeship.  It  was 
by  deed  and  could  not  be  dissolved  by  parol,  lUx  v. 
Bow.  (a)  B^x  V.  Skeffington.  {b)  One  of  the  parties  to 
the  binding,  viz.  the  grandfather,  was  not  a  party  even 
to  the  parol  agreement  to  dissolve  it.  B£x  v.  Austrey  {c) 
shews  that  all  must  join.  The  dissolution  was  by  an 
infiuit^  who  is  incapable  of  making  a  bargain  to  his 
prgudice.  Here  the  dissolution  must  be  taken  to  have 
been  prejudicial  to  him ;  the  case  is  therefore  very  dif- 
ferait  from  Rex  v.  Mountsorrd.  {d)  The  second  bind- 
ing being  invalid,  the  pauper  could  not  gain  a  settle- 
ment by  the  service  under  it,  and  was  properly  removed 
to  the  place  where  he  served  under  the  first  binding. 

Marriott  and  Simons  contriL.  Rex  v.  Motmtsorrel  is 
directly  in  point.  There  the  dissolution  was  by  parol,  and 
by  an  infitnt  apprentice.  Rex  v.  Skeffington  was  decided 
OB  the  ground  that  the  binding  was  originally  invalid, 
and  no  agreement  was  there  made  for  the  dissolution  of 
the  apprenticeship.  Rex  v.  Austrey  was  the  case  of  a 
parish  apprentice  who  was  no  party  to  the  deed,  it  was 
therefore  clear  that  he  had  no  power  to  dissolve  the 
contract.  The  grandfather  here  had  no  right  to  inter- 
fiere^  the  &ther  of  the  apprentice  being  alive. 

(a)  AM.  is.  383.  (6)  ^B.^A. 382. 

(c)  Burr.S.C.AAU  (rf)  3  M.^  8,491. 

I  i  3  Abbott 


IBiBHhflti^  fiv  hif  bMie6t    Biadiog  bimaelf  an  iiypND- 

iMbwabAltliM  mUtmiicm/pebMtUmdtbmiik 

ft  contract.  If  then  it  U  for  the  benefit  of  the  in&nt  to 
Mud  himsfif  an  apprentice,  it  is  impossible  to  say 
Kfineralty,  that  it  is  for  his  benefit  to  diiise^ve  such  s  ■ 
coAne^cion ;  socli  n  position  involves  a  contradiction. 
That  being  the  genern!  rule,  tve  must  inquire  wheth^  in 
Ifce  particular  instance  it  is  for  the  advantage  of  the 
in&nt  to  dissolve  his  apprenticeship.  In  the  case  «f 
B^x  V.  Moutrtsonrl,  the  master  had  absconded,  and  the 
infant  could  no  longer  derive  instruction  or  support 
frran  him.  Under  those  circumstances  the  Court  thought 
that  the  dissolution  of  the  relation  of  mallet  and  ap^ 
^ffi^tfitt;  <Ms  b^MfltM  tb  the  lft««r,  ftt  ttnteM  Ont  fuH 
been  •Aottt  tte  trpprentice  fiaost  have  remaned  Mtua*- 
ployed  and  uninstructed.  Here  no  ftcts  are  stated 
irhtsMfe  4t«'Caii  infar  diat  it  was  for  the  ioraitt^  tteOefit 
te>1me  ah  end  m  the  ^>pr«Atic£^ip ;  this  case  theiMAtte 
Uk  vitbin  die  gmerbl  rale,  and  the  6rst  Muding  DM 
'Mng  diM0l4^,  the  second  irbs  neoeBsarily  invalid,  sMi 
*dit  service  undffr  it  cotild  iMit  cdDfer  a  settlemoit. 

■Oavijet  J.  The  decision  df  tiiA  txitirt  of  quiHW 
^Mwttnn  'Upon  thi^  (tohtt  tnM  perfectly  etm^ct.  The 
dh1yeVrot->Alat'Aey<ttaTCt»inm!tted'«as  hi  sendlt^'fer 
our  opinion  a  ^:ilM  tiptti  ■vrhich  HO  l^asonAbte  'dMAK 
could  be  entertained. 

HoLBOYO  J.  concDired. 

Order  of  sessions  confirmed. 


m  Tfix  FitvM  YsAE  or  GEORGE  IV.  4Bt 


The  King  against  The  Inhabitants  of  Lutt^h^   Satwdi^f 

WORTH. 

T  T  PON  an  appeal  Ugainst  an  order  4f{  two  jii9tiicQs  <br  Where  a  puiA 

Ae  veqioval  of  Mary  Hickhn^   wife  of  fViUiam  athanfortbe 
mOeg,  a  loldier,  and  their  son  Francis,  aged  six  ^^^g 
montha,  ftom  the  pariah  of  jLti//€ni»rM  to  the  pariah  of  ^^^fTi* 
HtmtiUe^  both  in  the  ooqnty  of  LeieeUer.  the  .aeaaions  23  6.5.  c.  85., 

"^  and  a  j^uardiaii 

ooaahed  the  order,  subject  to  the  opinion  of  tbia  court  b«*  been  ap^ 

^  »         J  r  pointed,  Uie 

on  Ibe  following  case:   WiUiam  HiMey^  a  poor  child  of  chiuchwardena 
die  .perish  of  Broughton  Astley,  was  (bound  apprentice  by  tmy  nererthe- 
tbe  churchwardens  >and  overseen  of  that  parish,  with  cfaUdnm  i^^ 
ecmaent  of  two  magistrates,  by  indenture  dated  1 9th  •&-  ft'^n^iS^ J 
mmry  1'807,  to  Benjamin  ElUoU^  of  Huncate,  and  he  ''']^**** 
serred  him  in  Hunoate  under  that  indentthne  sfor  the  ^^^^^^  «gn  ^« 

indentures.. 

tertn^of  his  apprenticeship.  At  thetifloe  when  the  pauper 
was  bound  out  the  parish  of  Broughton  AsHey  formed  . 
part  of  the  incorporation  of  the  house  of  industry  at 
DBeMorpe,  in  the  said  county,  under  the  provisions  of 
die  S9  6. 8.  c.  88.  George  Lakin  was  appointed  guardian 
of  the  poor  of  Broughton  Astl^  at  Easter  1808,  by  two 
mo^^trates.  That  appointment  b  in  existence;  but 
though  George  Lakin  continued  to  act  as  guardian  for  - 
Broughton  Astley.for  several  years  afterwards,  and; was 
acting  in  that  capacity  at  the  time  the  boy  was  bound 
out,'he  was  not  made  a  p«rty  to  the  indenture,  nor  can 
any  subsequent  appointment  be  found. 

Marriott  and  Simons^  in  support  of  the  order  of 
se»dons.    The  indenture  of  apprenticeship  in  this  case. 

I  i  4  was 


^  ^idfcr^*''  TX^'  "T^acte*^^ 

oti^^'*  *"* __  except  ^^^_^t  o?  ^  ^.opotote 


ii 


^''  *tls,  except  ^^^r  oC  tV^  ^.ppoVoted 

<^^^"*  losb^P  fo*  "''f  out  certi^-  »<**  ^    .wt  1 
pa^^^^^rAfu^PO^^^.!  proceed 


P»^^^°'rAf«^  ^'"""^  I  proceeds  ^t!!,*aU  be 

^tr^«^-^*^r:^^-°^tu:^^^ 

--  ^^t^  U  V^-^jj  :«d  oversee-  -    ^  ^. ». 
""-rS  obuvcb-t  -  ^^<LSs  case.    ^^ 
'^"^'^•s  to  ^  ^'^'  Uanso^^^^^^  ^e  v,ound  ap- 
en^^-      ,,  .botn   any  j;^  ^^.^rd^ng  to  ^^  c 

^::e:-Ycre"ecto.;-^^^^^^^^^ 

^°""'    %tbe  assent  °  ,,,  for  *« 


IN  THE  Fifth  Ysar  of  GEORGE  IV.  489 

mpprentioes,  and  enacts  that  when  they,  arrive  at  such        18M. 
age,*  they  shall  be  so  placed  out  at  the  expence  of  the 
parish  to  which  they  belong,  ^*  according  to  the  laws  in        agaitui 
being."    Now  the  28  G.3.  c.  36.  was  a  law  then  in  being,       aoti  of 
made  for  the  purpose  of  compelling  persons  to  receive 
apprentices  bound  out  by  guardians  of  the  poor ;  and 
that  provides  for  binding  by  the  guardians,  and  not  by 
the  overseers. 

PkUUpps  and  Humjrey  contra.  It  does  not  distinctly 
appear  by  the  case  that  there  was  a  guardian  of  the  poor 
iqipdnted  for  the  parish  to  which  the  pauper  belonged 
at  the  time  of  the  binding.  That  should  have  been 
made  quite  clear,  as  this  is  an  attempt  to  defeat  a  settle- 
ment But  even  supposing  that  there  was  a  guardian, 
still  he  was  not  the  proper  person,  or,  at  all  events, 
not  the  oiily  person  capable  of  binding  poor  children 
apprentices.  There  is  not  any  clause  in  the  22  G.  S. 
C.8S*  making  it  necessary  for  the  guardian  to  sign 
the  indentures.  That  statute  points  out  several  things 
whidi  the  guardians  must  do,  but  does  not  specify  the 
binding  of  apprentices.  It  is  true  that  the  seventh 
section  gives  them  all  the  powers  which  belong  to  over- 
seers of  the  poor;  that  may  enable  them  to  bind  ap- 
prentices, but  does  not  take  away  the  jurisdiction  of  the 
overseers.  The  latter  part  of  the  section  which  says 
that  the  churchwardens  and  overseers  shall  not  interfere 
where  there  are  guardians,  applies  only  to  the  "  care 
and  management  of  the  poor,"  and  not  to  binding  ap- 
prentices. If  any  doubt  existed  as  to  the  meaning  of 
that  section,  it  would  be  removed  by  section  SO.,  which 
says  that  where  guardians  are  appointed  they  shall  pro- 
vide for  poor  children  until  they  arrive  at  a  sufficient 

age 


CASES  tK  MICHAELMLAS  TSRM 

IBMfr       fljge  to  1)6  pot  iBio  scmoe ;  and  llist  tbeA  diqr  sbd 
.      phceJ  out  woMcBMg  **  to <he hwro  «  bring ;^  nol^'- 


cording  te  this  flct^  The  4S£inr.c.dL  was  the  law  in 
mmai  '  being  fdndng  to  and,  except  in  come  paitionlar  ciinpaj 
rapdating  liie  binding  «f  afiprentioeB ;  and  Ae  pauper 
was  beoiri  «ecoiding  to  -that  law;  it  wm  ihmAm  m 
falidtuMKngiandfaegained.a  aettkaBent  bytheaenaoe 
under  it 

AanaovT  G.  J.  I  am  of  opnion  diet  ibe  Mnffing 
statodm  this  4aaie  was  a  Tslid  binding  and  Ant  Am 
jfuiop&ff  fay  'senving  nbdev  it,  gained  m  seldenMMt  w 
Smm^.  The  aeirenth  sectfpn  of  the  2i6^S.  ie.^l$.  ia 
cdcniatedtoiniseaidoifct  nponfliepoint,fiyit«eqpchBka 
the  imerfbsenee  of  the  jolrarcbwardens  and  ^eeirseeie  an 
the  cave -and  manageaAMt  of  the  poor  where  goardiana 
ace  nppointed.  If  ahcre  wefe  nothing  dae  in  tiM  ant 
to  guide  us,  it  might  be  difficult  to  say  that  they  ooold 
interfere  in  binding  parish  apprentices.  But  in  subse- 
quent parts  of  that  statute  various  powers  are  expressly 
given  to  guardians  of  the  poor,  and  by  the  thirtieth 
section  they  are  authorised  to  provide  ibr  poor  childien 
until  they  arrive  at  a  proper  age  to  be  placed  oat, 
when  they  are  to  be  bound  out  according  to  the  laws 
then  existing.  One  of  these  laws  was  the  43  Eliz,  «•  Q^ 
directing  that  parish  apprentices  shall  be  bound  out  by 
the  churchwardens  and  overseers  of  the  poor.  And  it 
is  better  that  a  binding  should  take  place  by  several 
churchwardens  and  overseers,  than  by  a  single  guardian 
of  the  poor. 

Bayley  and  Holrotd  Js.  concurred. 

Order  of  sessions  quashed. 
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Keene  against  Deebie.  Mmday, 

^  November  22cL 

A  SSDMPSIT  for  goods  so!d  and  delivered.     TWie  Where  a  de- 

^^  ,  fendant  was 

-defendant  was  held  to  bail  for  iSL,  and  paid  9/.  amsted  and 
farto  Oouft    The  dause  was  entered  for  trial,  bat  before  dai  bail  for^" 
it  was  t:alled  on,  Ae  cause  «id  all  matters  in  difierence  %^  (j^  ^^ 
were  referred  to  a  barrister,  with  power  to  ex»imne  the  5?^  *^*^?!?* 

'  *^  toe  cause,  be- 

parties,  and  -call  for  books,  &c.    The  costs  of  the  cause  J?"» »?  came  on 

'^        ^  ^  for  trial,  and 

and  reference  to  abide  the  event  The  arbitnrtor  awarded  all  matters  in 

difference  were 

to  the  plaintiff  1/.  195.  in  additidn  to  the  S7.  paid  into  referred  to  an 
court  A  rule  was  afterwards  obtained  to  tax  the  costs  had  power  to 
for  Ae  defendant  under  the  4«8  G.  S.  c.  46.  s.  S.  parUes  *and 

call  for  books, 
&c.,  and  it  was 

BoBand  shewed  cause.    The  defendant  having  paid  JSI^^**^ 
ittMiey  into  Court,  cannot  claim  the  benefit  df  that  sta-  *^'^«  ^«  «^«»^ 

»f  '  the  arbitrator 

tiite,  Bialer  v.  Brcwn  (a),  Darf^  v.  Benton  (&).     The  living  awarded 

to  the  plaintiff 

iMtnejr  must  be  recovered  by  verdict,  or  at  all  events  the  sum  of 
by  judgment  of  the  Court,  in  order  to  bring  the  -case  tion  Ju  made 
within  the  statute.    Besides,  this  was  not  a  reference  <]^endant  his 
of  the  cause  alone,  but  of  all  matters  in  difference,  ^^i,if  ^^^^^ 
end  the  costs  were  to  abide  the  event ;  that  is  the  leiwfl  "?V*  ^ 

^       withm  the 

event  of  the  award,  not  the  event  of  a  subsequent  ap»-  43G.3.  c,46. 

«•  3. ,  and  that 
tSication  to  this  Court.  tbe  defendant 

was  not  entitled 
to  costs. 

Grtww?^,'Contri.  In  Butkr  v.  Broom  and  Davey  v. 
BetUon^  the  plaintiff  took  out  the  money  which  had  been 
paid  into  Court,  and  so  the  cause  ended.  It  has  never 
been  decided,  that  a  defendant  by  paying  money  into 

(o)  IB.i^,  66,  (6)  2  B. »}  C.  71 1. 

Court 
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MM.  Coort  loses  the  benefit  of  the  4S  O.  S.  c.  46.  s.  8.,  mdess 
the  plaintiff  consents  to  accept  it  and  put  an  end  to  the 
suit  Nor  does  it  make  any  difference  that  the  canse 
was  referred,  Neal  t.  Porter {a)^  Bums  T.Palmer.{b) 
IBtgfUyJ.  In  those  cases  a  verdict  was  taken,  upon 
which  jadgment  was  afterwards  entered,  the  money  waa 
therefore  recovered  in  the  action.]  In  Bobuwm  r* 
Elmm  (c),  there  was  merely  a  reference  to  the  mastery 
and  no  verdict  or  jadgment  In  Payne  v.  Jdon  (d), 
the  verdict  was  taken  subject  to  a  reference^  and  there 
Dallas  C.  J.  refused  a  rule,  to  tax  the  defendant's  coalSi 
onthe  merits,  and  not  on  the  ground  that  it  could  not 
.  be  d<M)e  after  a  reference. 

Abbott  C.  J.  Upcm  an  attentive  perusal  of  the  act 
in  question,  I  am  of  opinion  that  this  case  does  not  come 
within  its  meaning.  It  is  manifest  that  the  legislature 
contemplated  a  recovery  by  verdict,  whereupon  judg* 
ment  should  afterwards  be  entered.  The  words  are, 
*^  iu  all  actions  to  be  brought  in  England  or  Ireland 
wherein  the  defendant  shall  be  arrested  and  held  to 
special  bail,  and  wherein  the  plaintiff  shall  not  recover 
the  amount  of  the  sum  for  which  the  defendant  in  such 
actions  shall  have  been  so  arrested  and  held  to  special 
bail,  such  defendants  shall  be  entitled  to  costs  of  suit,  to 
be  taxed  according  to  the  custom  of  the  Court,  provided 
it  shall  appear  to  the  satisfaction  of  the  Court  that  the 
arrest  was  without  reasonable  or  probable  cause."  In  all 
the  cases  cited  for  the  defendant  where  costs  were  given 
to  the  defendant  after  the  cause  had  been  referred,  the 
awards  were  made  under  references  at  Nisi  Prius ;  in  each 

(a)  TidtTsPr.  lOlS.  sixth  edit.  (6)   Tidd*s  Pr.  1018. 

(c)  SB.^A,  661.  [d)  lB,iJ9.  S78. 

.  of 
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of  tbefh  a  verdict  was  taken,  and  then  the  arbitrator  was        18124. 
merely  substituted  for  the  jury,  in  fixing  the  amount  for 
which  judirment  was  to  be  entered.     Robinson  t.  Elsam        againa 
was  not  a  case  of  that  description,  it  was  an  action  by  an 
attorney  suing  for  the  amount  of  his  bill,  and  the  Court 
ordered  it  to  be  referred  to  the  master  by  virtue  of  a  power 
vested  in  them,  which  is  very  different  from  a  reference 
by  consent  of  the  parties.     In  the  present  case  the  cause 
was  stopped  in  its  progress,  by  an  agreement  to  refer 
all  matters  in  difference,  and  it  was  made  a  part  of  the 
rule  that  the  costs  should  abide  the  event  of  the  award. 
I  am'  of  opinion,  that  money  awarded  on  such  a  refer- 
ence is  not  money  recovered  within  the  meaning  of  the 
act,  and  that  this  rule  must  be  discharged. 

Batley  J.  I  think  that  the  money  awarded  in  this 
case  cannot  be  considered  as  money  recovered  in  the 
action.  It  was  awarded  upon  a  reference  of  the  action 
and  all  matters  in  difference.  The  parties  might  have 
made  a  special  provision  for  the  costs,  but  by  the  rule 
they  agreed  that  they  should  abide  the  event  of  the 
award. 

HoLRovD  J.  concurred. 

LiTTLEDALE  J.  I  think  that  the  word  recovered  as 
used  in  this  statute  bears  the  technical  legal  sense,  re- 
covered by  the  consideration  and  judgment  of  the  Court. 
This  is  made  plain  by  the  subsequent  part  of  the  clause, 
for  after  providing  for  the  taxation  of  costs,  it  goes  on 
to  direct  how  execution  shall  issue.  ^^  And  the  plaintiff 
shall,  upon  such  rule  or  order  being  made  as  aforesaid, 
be  disabled  from  taking  out  any  execution  for  the  sum 

recovered 
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wvmMnpA  m  any  $ucb  m:tipn,  imlew  tbo  Moie  4v41 
aeeodf  nod  tbeo  ia  spcb  wm  only  qb  ibe  ^auie  abnlL 
«Kai9df  Iho  UKKiDt  of  the  tox«d  ocMito  of  tbo  diifriffiMt 
ia.svch  nqtioii."  I  am  not  prtppred  to  sajt  th^t  i^  mm 
vacoTor^  by  judgment  entered  up  in  pursuaoM  ^  a 
rafiiraiiQe  «ftar  verdict  is  not  within  the  act,  Biit  harfb. 
the  causa  was  refiNrrad  before  it  came  09»  fiir  tmit  K^t 
only  the  cans^  but  all  mattery  in  d^ESmace  were  JRP^ 
ferredf  and  the  arbjtrattir  bad  power  t^  ewwine  lb* 
parties  aod  call  ^r  their  books.  Nqt  only  vr^f^  dUi> 
fereot  niatt^v  put  under  investigation^  hnt  »  diffbmrt 
modfs  of  procesdbig  wa#  allowed^  and  dxftwent  medi* 
of  proof  were  rendered  edBMswUe  bf  a«iA  ep  a^^w* 
ment  At  the  trial  the  defendant's  erideeoe  WvUl  wC 
have  been  received;  before  the  arbitrator  it  was  admis- 
siUei  end  mie^poB^y  operate  tp  reduce  the  pjaivtWr's 
dasoeges*  Whep,  therefor^  parties  by  tbeif  egneoaeol 
take  a  canse  out  of  the  ordinary  course  of  ipvestigelloiaf 
I  tbink  that  they  take  it  out  of  the  operation  of  the 
statute.  It  was  furUier  agreed  that  th$  costs  should 
abide  the  event ;  thati  as  it  appears  to  me,  means  the 
legal  event,  following  in  ordinary  cases  without  the 
interposition  of  the  Ck)urt.  But  it  is  not  necessary  to 
give  any  decided  opinion  as  to  that;  upon  the  otfaar 
grounds  I  am  satisfied  that  this  rule  ought  to  be  dis- 
charged. 

Rule  discharged. 
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Lang  and  Others  against  Andehdon.  Mmday, 

^  November  22d. 

A  SSUMPSIT  on  a  policy  of  assurance,  on  goods  by  inJ|^7t'^d 
ship  or  ships  at  and  fron  Demerara  to  Lsmdon^  from  Demeram 

to  London  in 

warranted  to  sail  from  Demerara  on  or  before  the  1st  of  f^^p  or  ships 

warnuited  to 

August  1823.     Plea,  non-assumpsit    At  the  trial  before  sail  from  De- 
Abbott  C.  J.,  at  the  I/mdon  sittings  after  last  Hilary  term,  before  the  1st 
the  following  facts  were  given  in  evidence.  Goods  covered  smaiuSpl^^' 
by  thepoljcy  were  loaded  on  board  the  snow  hi^  burthen,  diaSjl^M  th« 
200  tons,  in  the  river  at  Demerara^  opposite  the  town,  ^^^^^  of  tbdr 

'  »     rr  cargoes  m  the 

Vessds  of  the  size  of  the  Iris  always  take  in  their  cargoes  "^^■'  of  2>tfine. 

^         rura;  but  there 

'  near  the  same  place,  and  clear  out  there.    The  mouth  '^*  •  sboai  off 

the  coast  about 

of  the  river  is  about  two  miles  below  the  town,  and  there  ten  miles  out 
is  a  dioal  which  commences  about  three  miles  further  largTships 
out,  and  extends  for  six  miles.    Large  vessels  take  ^arge^ana'tmke 
in  part  of  their  cargo  in  the  river,  tlien  go  to  the  out-.  ^P^°^ *****' 
side  of  the  shoal,  and  complete  their  loadins.    Their  outside  of  the 

,  "hoal.     Goods 

papers  are  in  the  mean  time  left  at  the  custom-house,  covered  by  the 

policy  were 

and  are  delivered  to  them  when  their  loading  is  oom*  laden  on  board 
pleted,  if  no  irr^ularity  appears.      The  Iris  having  that  completed 
completed  her  cargo,  and  obtained  clearances,  tha^cap-  t^nln^rad 
tain,  on  the  1st  of  Atdgust^  unmoored,  and  sailed  down  ^ugua^e^ 
beyond  the  mouth  of  the  river ;    the  tide  being  low  he  ob^ined'^h"^"* 
then  anonored,  and  did  not  cross  the  shoal  until  the  Sd  clearance,  set 

sail,  proceeded 

of  August,  when  the  pUot  was  discharged.     On  the  8th  down  the  rirer, 

and  about  two 

of  the  same  month  the  vessel  and  cargo  were  lost  by  miles  out  to 
perils  of  the  sea.    It  was  contended  for  the  defendant,  anchored,  the 
that  the  warranty  "  to  sail  from"  Demerara  was  the  same  q^  hj^*^  ^' 

^4ugutt  he 
croflRd  the  shod,  and  on  the  8th  the  yetul  ww  lost  by  perils  of  the  tea :  Held,  that  the 
▼easel  sailed  from  Demerara  on  the  1st  of  August  within  the  meaning  of  the  policy ,  and 
that  the  warranty  was  thereby  satufied. 

as 
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1824.  as  to  '^  depart,"  and  that  this  warranty  was  not  satisfied 
~j^^  by  merely  dropping  down  the  river.  That  the  vessel  did 
againMi  ^^^  g^j^  Demerara  until  the  Sd  of  Augustf  when  she 
passed  the  shoal  where  larger  ships  complete  their  car- 
goes. The  Lord  Chief  Justice  left  it  to  the  jury  to  say 
whether  the  vessel  did  sail  from  Demerara  on  the  1st  of 
Augusty  and  they  found  for  the  plaintiffs.  In  Easier 
term  a  rule  nisi  for  a  new  trial  was  obtained,  and  on  a 
former  day  in  this  term 

The  Attomej/'Generalf  Gwmeyj  and  Kcn/e  shewed 
cause.  The  only  question  in  this  case  is,  whether  the 
ship  sailed  within  the  time  limited  by  the  policy.  If  the 
warranty  had  been  "  to  sail,"  omitting  "  from  Deme^ 
rarai^  it  would  certainly  have  been  satisfied;  for,  in 
order  to  satisfy  such  a  warranty,  it  is  sufficient  if  there 
is  a  bonS  fide  commencement  of  the  voyage,  although 
the  vessel  does  not  clear  the  port  on  the  day  specified. 
But  it  will  be  said,  that  the  words  "  sail  from  Deme^ 
rard^  are  equivalent  to  "  depart,"  and  bring  this  case 
within  Moir  v.  The  Royal  Exchange  (a),  where  it  was 
held,  that  a  vessel  had  not  departed  until  she  had  cleared 
the  port.  The  distinction  between  sailing  and  departing 
is  very  refined,  and  it  would  be  still  more  so  between 
"  sailing"  and  "  sailing  from."  But,  admitting  the 
distinction  to  exist,  still  the  warranty  was  satisfied,  the 
ship  proceeded  beyond  the  river  on  the  Istof-A^gt^, 
and  came  to  an  anchor  in  the  open  sea,  although  within 
the  shoal.  There  was  no  evidence  to  shew  that  the  port 
extended  to  the  outer  side  of  the  shoal,  no  duties  were 
proved  to  have  been  ever  collected  there.  The  only 
argument  on  the  other  side  must  be,  that  the  shoal  is 

(a)  S  M.^S,  461.     6  Taunt,  241. 

within 
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ivilbiil  did  poiti  because  Iai|{e  veBsek  take  in  part  el  Mti. 
their  !caigo  on  the  outatde  of  it ;  but  thatis  not  aa;  tbe  ^^ 
underwriters  on  such  ships  bang  supposed  to  know  the 
Goune  of  the  trade,  quasi  give  a  licence  to  large  ships 
to  stop  at  th^  outside  of  the  shoal  for  a  part  of  their 
cargoes.  Suppose  a  vessel  going  to  Demeraray  with  a 
fdtky  to  Demeraray  were  to  stop  at  the  outside  of  the 
shoal  to  discharge  part  of  her  cargo^  and  a  losa  were  to 
happen  there  by  some  c^  the  perils  insured  against^  it 
could  no4  be  contended  that  she  had  arrived  at  Deme^ 
rartk  and  that  the  policy  was  at  an  end.  But,  at  all 
eventsi  it  was  a  question  of  fiict^  whether  the  vessel  sailed 
firoift  Bemerara  on  the  Ist  of  At^usty  and  the  jury  fevnd 
that  die  did. 

SeurieUy  Campbell^  and  JP.  PoUocky  contra.  The  ques- 
tion in  this  case  is  a  question  of  law,  resulting  from  facts 
which  are  not  disputed.  It  is  assumed  on  the  other 
side,  that  this  was  a  warranty  to  sail  from  the  pari  of 
Demerara;  but  no  port  is  mentioned,  nor  is  any  town 
mentiDned  in  the  policy,  i^m^^ra  is  a  province.  Ac- 
ooffding  to  the  argument  on  the  other  side  a  policy  on  a 
ship  at  and  from  Demerara  would  never  attach  on  a 
sliq» which  did  not  go  within  the  bar  or  shoal;  but 
sorely,  under  such  policies,  that  must  in  law  be  eon- 
sidered  to  be  a  part  of  Demeraray  where  ships  usually 
trice  in  a  part  of  their  cargoes.  Suppose  a  policy  oi» 
the.  ship  and  cargo  at  Demerara^  and  a  loss  had  hap- 
pened on  the  2d  otAugusty  when  the  Iris  was-  wilhin 
the  shoal,  would  not  the  loss  have  been  covered  by  the 
pa^cyi  If  so,  she  had  not  then  sailed  from  Demerara, 
la  the  case  of  a  large  vessd  about  ta>  cross  the- slMei^ 
and  then  stop  for  a  part  of  her  cargo^  tiievewoutd  be  na 

Vol.  TIL  Kk  doubt; 
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doubt ;  and  it  would  be  very  inconvenient  if  a  diSktec^ 
construction  should  prevail,  according  to  the  size  of  the 
vessel,  particularly  when  the  pcdicy,  as  in  the  present 
case,  is  on  goods  by  ship  or  ships.  Take  the  case  of  a 
ship  insured  at  and  from  Jamaicaj  warranted  to  sail  on 
or  before  a  certain  day.  If  she  bona  fide  commenced 
ber  voyage  before  that  day  the  warranty  would  be  satis- 
fied. But  suppose  the  warranty  to  be  to  '^  sail  fcowk 
Jamaica^^  then,  if  she  commenced  her  voyage^  and 
sailed  from  one  port  to  another  for  convoy,  and  so  did 
not  quit  Jamaica  within  the  time  prescribed,  the  policy 
would  be  vacated.  "  To  sail  from,"  implies  an  ex- 
clusion ;  it  means,  to  depart ;  and  to  satisfy  it  the  ship 
must  be  beyond  the  limits  of  the  place  from  which  she 
is  to  sail ;  Moir  v.  The  Royal  Exchange, 

Cur.  adv.  xM. 


The  judgment  of  the  Court  was  now  delivered  by 
Abboii'  C.  J.  This  was  an  action  on  a  policy  on 
goods  by  ship  or  ships  at  and  from  Dcmerara  to  London^ 
warranted  to  sail  from  Demerara  on  or  before  the  1st  of 
August  1823.  The  only  question  was,  whether  the  war- 
ranty was  complied  with. 

The  ship  having  taken  in  all  her  cargo  and  obtained 
her  clearance,  sailed  from  the  town,  which  is  on  the 
bank  of  the  river,  about  one  at  noon,  the  1st  oi  August, 
p^sed  the  fort,  which  is  at  the  point  of  the  mouth  of 
the  river,  and  anchored  the  same  day  about  two  miles 
beyond  the  fort.  She  anchored  there  by  advice  of  the 
pilot,  and  he  being  unwilling  to  sail  again  at  the  night 
tide,  she  lay  there  for  about  twenty-four  hours,  and  then 
proceeded  on  her  voyage,  upon  which  she  was  after- 
wards lost.     There  is  a  shoal  about  ten  or  twelve  miles 

from 
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from  the  fort,  at  the  outside  whereof  large  inward  bound       1&24« 
vessehi  heavily  laden  usually  anchor  and  put  out  part  of        _ 
Cheir  cargo;  and  large  vessels  outward  bound  nsually       °^*'?*L 
anchor  and  complete  their  cargo.     The  pilots  usually 
leave  vessels  outward  bound  after  passing  this  shoal. 
Upon  these  facts,  it  was  contended  at  the  trial,  and 
3gain  before  the  Court  on  the  motion,  that  the  words 
sail  from  were  of  the  same  import  as  depart^  and  that 
this  vessel  had  not  sailed  from  Demerara  on  the  1st  of 
August  within  the  meaning  of  this  warranty. 

It  is  clear  that  a  warranty  to  sail,  without  the  word 
Jram^  is  not  complied  with  by  the  vessel's  raising  her 
anchor,  getting  under  sail,  and  moving  onwards,  unless 
at  the  time  of  the  performance  of  these  acts  she  has 
every  thing  ready  for  the  performance  of  the  voyage, 
and  such  acts  are  done  as  the  commencen>ent  of  it, 
nothing  remaining  to  be  done  afterwards.     This  appears 
from  the  case  of  Bond  v.  "Nutt  (iz),  and  was  so  decided 
in  Sidsale  and  Others  v.  Neamham,  (&)     And  if  it  had 
been  necessary  for  the  ship  in  question  to  take  in  a  part 
of  her  cargo  at  the  outside  of  the  shoal,  she  would  not 
only  not  have  sailed  from  Demerara  within  the  meaning 
of  this  warranty,  but  would  not  even  have  sailed  within 
the  meaning  of  the  other  warranty  to  which  I  have  al- 
luded.    It  was  contended  that  the  words  "  from  Deme-- 
'rarif*  must  have  the  same  sense  in  every  case,  and  must 
therefore  f)e  construed  to  mean  ^'  sail  fiH)m  the  outside  of 
this  shoal,"  that  is,  from  the'place  at  which  some  vessels 
take  or  unload  a  part  of  their  cargo,  for  otherwise  one 
vessel  might  be  said  to  sail  from  Demerara  before  she 
liad  arrived  at  that  part  of  the  sea  from  which  another 

(a)  Ci^ivp.  601.  <6)  3  M.  i  S.  456. 
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19li*  ▼O^l^  niust  depart  before  she  could  be  said  to  hare 
suled  from  Demerara  ;  and  that  this  might  even  have 
been  the  case  with  regard  to  two  ships  on  board 
whereof  goods  were  insured  by  this  policy.  And  if  that 
part  of  the  sea  which  lies  at  the  outside  of  the  shoal 
if^asy  in  a  popular  or  general  sense,  part  of  Demerara, 
this  argument  would  prevail.  But  the  &ct  appears 
to  be  otherwise.  For,  whether  we  take  Demerara  xo 
be  the  name  of  a  province,  as  it  is,  or  of  the  river, 
which  is  sometimes  called  the  river  Demeraroy  though 
perhaps  more  ^  properly  the  river  of  Demerara^  we 
think  no  person  q^eaking  in  popular  language  would 
say  that  a  ship,  being  at  the  outside  of  this  shoal,  at  a 
distance  often  or  twelve  miles  from  land,  was  at  De^ 
merara.  It  ^ould  rather  be  said,  she  was  lying  off 
Demerara, 

The  terms  of  a  p(dicy  are,  to  use  tlie  language  of 
Lord  Ellenboroiigh  in  Robertson  v.  French  (a),  to  be 
understood  in  their  plain,  ordinary,  and  popular  sense, 
unless  they  have  generally  in  respect  of  the  subject- 
matter,  as  by  the  known  usage  of  trade,  or  the  like,  ac- 
quired a  sense  distinct  from  the  popular  sense  of  the 
same  words,  or  unless  the  context  evidently  shews  that 
they  must  be  understood  in  some  other  special  and  pe- 
culiar sense. 

It  appears  in  the  present  case,  that  large  vessels 
heavily  laden  usually  anchor  at  the  outside  of  this  shoal, 
and  take  in  part  of  their  cargo  there.  In  the  case  of 
such  a  ship,  therefore,  goods  so  laden  may  be  considered 
as  laden  at  Demarara  by  reason  of  the  usage ;  and  in 
such  a  case,  the  ship  would  not  be  said  to  have  sailed 

(a)  4  East,  IZO, 

until 
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lintil  she  had  completed  her  lading  and  quitted  that       1^^ 
part  of  the  sea.    In  the  case  of  such  a  ship,  the  taking  .    • 

part  of  her  cargo  there  will  be  like  the  taking  in  a  part       ogAit , 
at  the  outside  of  the  bar  at  Oporto^  which  was  held  to  be 
withhi*the  protection  of  a  policy,  by  reason  of  the  usage^ 
in  Kingston  v.  Knihbs.  (a)    But  the  proper  effect  of  such 
a  usage  ¥riU  not  extend  beyond  the  instances  that  fidl 
onder  the  usage*    In  the  case  ofMoir  v.  The  Eqt/al  Ex^ 
4^ange  Jssurance  Company  {b)j  which  was  on  a  policy  of 
insurance^  at  and  from  Memdj  warranted  to  depart  on  or 
before  the    15th  of  September ^  the  ship  having  taken 
her  cargo  and  clearance,  b^an  to  sail  on  her  voyage,  and 
proceeded  some  way  down  the  river  before  the  1 5th  of 
September  J  but  was  obliged  by  change  of  weather  to  come 
to  an  anchor  within  the  limits  of  the  port  of  Memelj  and 
to  remain  there  until  after  the  15th.    And  the  Court  of 
Common  Pleas  considering  departure,  to  mean  departure 
Jivm  the  port  of  Memel,  held,  (as  this  Court  had  pre* 
viously  done,)  that  the  warranty  was  not  complied  with. 
But  Lord  Chief  Justice  Gibbs  said,  if  the  warranty  had 
been  '*  to  sail,"  he  should  have  been  erf*  opinion  that 
the  ship  had  sailed.    Yet,  if  another  ship  had  performed 
the  same  manoeuvres  and  smled  in  company  to  the  same 
spot,  intending  to  wait  there  for  her  clearance  or  other    . 
necessary  papers,  such  a  ship  could  not  have  been  said 
to  have  sailed  within  the  meaning  of  the  warranty.     If^ 
in  the  present  case,  the  outside  of  this  shoal  had  been 
part  of  the  port  of  the  ship's  departure,  or  in  any  popular 
and  general  sense  a  part  of  Demarara,  we  should,  (as  I 
have  before  intimated,)  have  thought  the  warranty  not 
complied  with ;  but  we  cannot  say  the  warranQr  has  not 

(<i)  1  Campb.  SOS;  ft.  (b)  6  Taunt,  241. 
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been  complied  with  in  this  case,  merely  because  it  wouldi 
not  have  been  complied  with  in  the  case  of  some  other 
ship,  whicb  might  have  intended  to  take  a  part  of  her 
cargo  at  the  outside  of  this  shoal.  And  our  decisioi^ 
has  not  the  effect  of  attributing  two  meanings  to  the 
name  J)emararaf  but  is  only  in  conformity  to  the  au- 
thorities and  distinctions  as  to  the  meaning  of  the  word 
'^  sail ;"  and  to  that  extension,  which  may  be  given  ta 
the  words  of  a  policy  by  usage  in  particular  instances. 

Rule  discharged. 


The  King,  on  the  Prosecution  of  John  Smith^ 

asainst  Josiah  Taylor. 


Indictment 
charged  that 
defendant  on, 
&c.»  in  the 
Recond  year  of 


JNDICTMENT  charged  that  the  defendant  being  an 
idle  and   evil  disposed  person,  See.  on  the  20th  of 

Aprils  in  the  second  year  of  the  reign  of  George  the 
^res^u  king!^^  Fourth,  and  on  divers  other  diiys  and  times,  between 
kept  a  gaming  that  day  and  the  day  of  the  lakuig  of  tliis  inquisition 
that  on,  Ac,  in  ^yitli  force  of  arms,  at,  &c.  a  certain  common  ffaminc;- 

thc  fourth  year  ^  r>  & 

of  the  reign  of    house,  for  his  lucre  and  gain,  unlawfully  and  injuriously 

the  present  t  j  i 

king,  defendant  did  keep  and  maintain,  and  in  the  same  common  gaming- 
upon  an  indict-  housc,  on  the  said  20th  day  of  April  in  the  year  afore- 
charged  that       ^^\^j  and  on  the  said  other  days  and   times  there,  un- 

defendant  on 

the  1 8th  of  Januart/y  in  the  fifty  seventh  year  of  the  reign  of  the  late  king,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  taking  the  inquisition,  kept  a  gaming 
house,  &c  ,  to  the  nuisance  of  the  subjects  of  our  said  lord  the  king,  and  a<i;ainst  the  peace 
of  our  said  lord  the  king,  &c.  The  plea  then  averred  tlie  identity  of  the  otrenccs  described 
in  the  two  indictments,  and  the  acquittal  of  the  defendant.  Upon  demurrer  to  this  plea, 
concluding  with  a  prayer  of  judgment  of  respondeas  ouster,  it  was  held  that  the  ple.i  was 
bad,  because  the  indictment  upon  which  tlie  acquittal  was  alleged  to  have  taken  place,  on 
the  face  of  it,  charged  an  offence  committed  in  the  reign  of  the  late  king;  and  it  was  not 
competent  to  the  defendant  to  shew  by  averment  that  it  was  for  the  same  ofl'ence  as  that 
charged  in  the  indictment  before  the  Court,  because  that  would  be  in  etlect  to  contradict 
the  record:  Held,  secondly,  that  the  crown  was  entitled  to  final  jtidgnient,  notwithstand- 
ing the  form  In  which  demurrer  concluded.  Semble,  that  such  an  indictment  must  conclude 
contra  pacem  domini  regis. 

lawfully 
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)awfoIly  and  injuriously,  did  cause  and  procure  divers        1894* 
idle  and  ill  disposed  persons   to  frequent  and  come     xhTxii* 
together  to  game  and  play;  and  the  same  idle  and  ill       ^*™"*. 
disposed  persons  to  be  and  remain  in  the  same  common 
gaming-house,  and  to  game  and  play  together  on  the 
said  20th  day  of  April  in  the  year  aforesaid,  and  on  the 
other  days  and  times  aforesaid,  at,  &c.,  did  unlawfully 
and  injuriously  procure,  permit,  and  suffer,  by  means 
whelreof  divers  noises,   disturbances,   and   breaches  of 
the  peace  were  there  occasioned  and  committed  to  the 
great  encouragement  of  idleness  and  dissipation,  to  the 
great  damage  and  common   nuisance  of  all  the  liege 
subjects  of  our  said  lord  the  king,  and  against  the  peace 
of  our  said  lord*  the  king,  his  crown  and  dignity.     De- 
fendant by  his  plea  demanded  judgment  of  the  said  in* 
dictment,  he  having  theretofore  by  a  jury  of  the  country 
in  du^  form  of  law  been  acquitted  of  the  premises  in  the 
said  indictment  charged :  and  for  plea  said,  that  there^ 
tofore,  to  wit,  at  the  general  quarter  session  of  the  peace 
of  our  lord  the  king,   begun  and  holden  at  the  Guild- 
hall in  the  city  and  Vibevty  of  fVeslminstej-y  in  and  for 
the  county  of  Middlesex,  on  Wednesday  the  15th  day  of 
October^  in  the  fourth  year  of  the  reign  of  Geo7'ge  the 
Fourth,  before,  &c*  justices,  &c. ;  on  Monday  the  20th  day 
of  the  same  month  of  October,  he,  the  said  Josiah  Taylor, 
was  duly  arraigned  upon  a  certain  indictment  before 
them,  to  wit,  at  the  general  session  of  the  peace  of  our 
said  lord  the  king,  holden  in  and  for  the  said  county  of 
Middlesex,  on  Monday  ikiQ  8  th  of  September,  in  the  fourth 
year  aforesaid,  duly  presented  and  found  by  a  certain- 
grand  jury  of  the  said  county  of  Middlesex,  for  that  he, 
the  said  Josiah  Taylor,  being  an  idle  and  evil  disposed' 
person,  and  not  intending  to  gain  his  livelihood  by 
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)i9f«  ItODC^t  labour;  on  the  18th  day  of  January,  in  the  57A 
year  of  the  reign  qf  our  late  Sovereign  Lord  George  the 
Third,  and  on  divers  other  days  and  times,  between  that 
day  and  the  day  of  the  taking  of  that  inquisitionf  with 
force  and  arms,  at,  Sac  a  certain  common  gaming-house 
there  situate  for  his  lucre  and  gain,  unlawfully  and  i 
juriously  did  keep  and  maintain ;  and  in  the  same 
moQ  gaming-house^  on  the  said  18th  day  of  Januan/ 
in  the  year  aforesaid,  and  on  the  said  other  denys  and 
times  there,  unlawfully  and  injuriously  did  cause  tfid 
procure  dirers  idle  and  ill  disposed  persons  to  frequeot 
and  come  together  to  game  and  play ;  and  the  said  idle 
aod  evil  disposed  persons  to  be  and  remain  in  the  tame 
.common  gaming-house,  and  to  game  and  play  togpether 
on  the  said  18th  day  of  January  in  the  year  aforesaid, 
aod  on  the  said  other  days  and  times  aforesaid,  at,  &c« 
there,  did  unlawfully  and  injuriously  procure,  permit, 
and  suffer,  by  means  whereof  divers  noises,  disturbances, 
and  breaches  of  the  peace  were  there  occasioned  and 
committed,  to  the  great  encouragement  of  idleness  and 
dissipation,  to  the  great  damage  and  common  nuisance 
of  all  the  liege  subjects  of  our  said  lord  the  king,  and 
against  the  peace  of  our  said  lord  the  king,  his  affwn  and 
dignity.  The  plea  then  stated  the  acquittal  of  the  de- 
fendant upon  the  indictment,  and  averred  the  identity  of 
the  defendant,  and  the  offences  described  in  the  two 
indictments.  And  this,  &c.  wherefore  defendant  prayed 
judgment  of  the  Court,  whether  our  said  lord  the  king 
ought  further  to  prosecute,  impeach,  or  charge  him  on 
account  of  the  premises  in  the  said  present  indictment 
contained  and  specified,  and  whether  he  ought  further 
to  answer  thereto,  and  that  he  might  be  dismissed  the 
Court  without  day*  Demurrer  praying  judgment  of 
respondeas  ouster,  and  joinder  in  demurrer. 

The 
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The  ease  was  argued  at  the  sittings  after  TrinHtf  term.       1 M4. 


Ckiify  in  support  of  the  demurrer.     This  plea  of      i»iiihui 


antrefcHS  acquit  is  bad,  because  the  indictment  set  out 
in  it|  and  upon  which  the  acquittal  is  alleged  to  have 
taken  place,  was  one  upon  which  no  sentence  conld 
have  fidlowed,  inasmuch  as  it  charges  the  defendant  widi 
an  ofibnce  committed  in  the  reign  of  the  late  king,  and 
eondudes  against  the  peace  of  the  present  king,  and 
Ha&idnis  Fleas  of -the  Crown,  B.  2.  c.  25.  s.  92.,  mid 
BeM  T.  Lookup  (a\  are  authorities  to  shew  that  such  an 
indietment  is  bad.  If  the  indictment  was  intended  to 
have  comprised  ofiences  in  both  reigns,  it  ought  to  have 
eonduded  against  the  peace  of  the  late  and  the  present 
Idagf  Winter's  case,  {b)  Besides,  it  is  quite  dear,  that 
the  oflfences  charged  in  the  two  indictments  are  not  the 
same*  In  the  first  indictment  the  offence  is  allied  to 
have  been  committed  in  the  reign  of  the  late  king,  and 
in. the  present  indictment  it  is  charged  to  have  been 
cnanmitted  in  the  reign  of  the  present  king.  They 
camiot,  therefore,  be  the  same  offences ;  and  it  is  not 
competent  to  the  defendant  to  shew  the  contrary  by 
avcfment^ 

Curwoodi  contr^  The  averment  contra  pacem  is  un- 
necessary, and  may  be  rejected  as  surplusage.  Se» 
ecmdly,  there  is  a  sufficient  averment  that  some  of  die 
acts  diarged  were  committed  in  the  reign  of  the  present 
ki^g,  and  that  being  so^  the  acquittal  upon  that  indict- 
ment is  a  good  answer  to  the  present.  The  object  of 
die  ar^erment  contra  pacem  was  to  shew  to  whom  the 
ibrfettoie  accrued  from  the  peace  having  been  broken. 

(a)  Svrr.  1901.  (ft)  Tdv,  66. 
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iSM.       In  andent  tunes,  in  indictmaitB  for  aflEeDoes  commified 
^^  ,  within  a  county  paladne,  or  liberty,  it  was  usual  to  lay 
the  oflSmce  against  the  peace  of  the  lord  of  the  firai^ 
chise^  because  thetluDg  forfisited  belonged  to  him.  The 
Stat.  27  Hem  8.  c»  24.  enacts,  that  no  person  shall  have 
power  to  pardon  but  the  king;  and  that  in  indictments 
for  oflfences  committed  in  counties  palatine  orlibertiei^ 
nAereby  any  thing  shall  be  supposed  to  be  done  againatr 
thepeaoe^  it  shall  be  supposed  to  be  done  against  th» 
king^s  peaoconly,  and  not  agunst  the  peace  of  any  other 
parson.     In  the  Qyeen  v.  Jf^at  (a)  such  an  averment 
was  held  unnecessary,  in  an  indictment  against  a  odOK 
stable  for  m^ecting  his  dutjr,  and  so  in  an  indictment 
for  a  nuisance  for  not  repairing  a  highway,  oreren  if  tfa» 
nuisance  be  a  misfeazance^  2  BolL  Abr.  tit.  Indiciment^ 
Ckose  de  Form  6.    Or  in  an  indictment  of  hommde  by 
misadventure^  or  in  self-defence^  Co.  Entr.  25S.  264^,  or 
in  an  indictment  for  perjury  upon  statute,  Co.  Entr.  255. 
In  BastalCs  Entries  there  are  numerous  indictments  for 
felony  and  other  o£fences  without,  such  an  averment. 
Assuming  it,  however,  to  be  essential,  there  is  suffi- 
cient upon  the  face  of  the  indictment,  to  shew  that  the 
offences  were  committed   in   the  time   of  the  present 
king ;  for  by  the  caption  the  indictment  appears  to  have 
been  found  in  the  4th  year  of  the  reign  of  the  pre- 
sent king,  and  the  offences  are  charged  to  have  been, 
committed  on  a  day  in  the  reign  of  the  late  king,  and 
on  divers  other  days  and  times  between  that  day  and 
the  day  of    taking  the   inquisition.      Now  the  words 
dif}ers  other  days  and  times  may  include  an  offence  com- 
mitted in  the  reign  of  the  present  king,  and  that  they  do 
so  is  manifest,  because  the  offences  are  laid  to  have 
been  committed  against  the  peace  of  our  said  lord  the 

(a)  1  SaVc,  58a 

king. 
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king.    Those  words  must  refer  to  the  present  king^  in       18S4. 
whose  reign  the  indictment  was  found. 


Abbott  C.  J.     I  am  of  opinion  that  this  plea  can- 
not be  supported,  and  that  there  must  be  judgment  for 
the  crown.    A  ptea  of  autrefois  acquit  must  shew,  that 
the  defendant  was  legitimo  modo  acquietatus,  viz.  that 
he  was  acquitted  upon  an  indictment  sufficient  to  induce 
punishment  if  he  had  been  convicted,  and  charging  the 
same  o£knce ;  and  if  it  appears  manifestly  to  the  Court, 
on  looking  at  the  two  indictments,  that  the  offences 
charged  cannot  be  the  same,  it  is  quite  clear,  that  the 
defendant  cannot,  by  averment,  shew  that  they  are  the 
same^  because  he  would  thereby  contradict  the  record. 
Now  I  think  that  it  clearly  appears,  upon  comparing  the 
two  indictments,  that  the  offences  charged  in  them  are 
not^  the  same.    It  is  not  necessary  to  decide,  in  this 
case,  whether  tlie  averment  ^^  contra  pacem  domini  regis" 
be  necessary  or  not   in  such  an  indictment.      I  am 
strongly  inclined   to  think  that  it  is,  for  the  reasons 
stated  by  Seijeant  Hwxkins^  b.  2.  c.25.  5.92.,  viz.  that  the 
ofience  is  a  breach  of  the  law,  and  in  that  respect  tends  to 
die  disturbance  of  the  peaceable  and  quiet  government 
of  the  king  over  his  people,  and  also  because  it  is  to  be 
found  in  the  greater  number  of  precedents ;   and  it  is 
very  desirable  to  adhere  to  the  old  forms  of  pleading. 
Assuming,  however,  that  the  first  indictment  was  good, 
I  am  of  opinion  that  it  did  not  cover  the  offence  with 
which  the  defendant  now  stands  charged  upon  this  re- 
cord.    The  first  indictment  states,  that  the  defendant, 
on  the  18th  day  oi  January^  in  the  57th  year  of  the 
reign  of  the  late  king,  and  on  divers  other  days  between 
that  day  and  the  taking  of  the  inquisition,  committed  the 
o&nce*     The  indictment,  therefore,  distinctly  charges 
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I9f9^i       sn  ofience  to  have  been  committed  in  the  reign  of  the  late 

——^       kina  and  the  words  "  on  divers  other  days  and  times" 
Vkt  Kim  .      . 

jjifiiiiuf  do  not  necessarily  import  that  any  offence  was  com- 
mitted on.  any  day  not  in  the  reign  of  the  late  king. 
They  may  include  offences  committed  in  either  reign :  a 
limit,  howeter,  is  afterwards  put  upon  that  all^gHtion, 
by  the  averment,  that  all  the  offences  were  committed 
against  the  peace  of  our  said  lord  the  king;  for  as  some 
of  the  offences  are  distinctly  charged  to  have  been  coin- 
mitted  in  the  time  of  the  late  king,  they  must  have  beai 
committed  against  the  peace  of  that  king;  and,  tbel^ 
fore,  the  words  <'  our  said  lord  the  king''  must  refer  to 
the  late  king,  and  not  to  the  present;  and  that,  too,  is 
the  grammatical  construction  of  the  words.  That  being 
80^  it  appears  by  the  plea,  that  the  defendant  has  been 
acquitted,  upon  an  indictment  which  charged  him  with 
ah  offence  committed  in  the  reign  of  the  late  king.  The 
present  indictment  charges  him  with  an  ofience  com- 
mitted in  the  reign  of  the  now  king.  These  are  two 
distinct  offences ;  the  plea  is  therefore  bad,  and  there 
must  be  judgment  for  the  crown. 

Bayley  J.  I  think  that  "  contra  pacem  domini  regis" 
is  an  essential  allegation  in  such  an  indictment  as  the 
present,  for  the  reasons  given  by  Serjeant  Hawkins.  It 
is  unnecessary,  however,  to  decide  that  question.  I  am 
also  clearly  of  opinion,  that  the  plea  is  no  answer  to  the 
present  indictment,  unless  the  party  was  put  in  hazard 
by  the  first;  and  I  think,  also,  that  the  plain  construc- 
tion of  the  first  indictment  is,  that  it  comprised  offences 
committed  in  the  reign  of  the  late  king  only,  and  that 
being  so,  the  offences  are  not  the  same^  and  the  plea 
cannot  be  supported. 

HOLROTD 
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HoLBOYD  J.  I  think  that  the  averment  of  contra  18M. 
pacem  is  necessary,  in  such  an  indictment  a^  tb^  pre- 
sent; bat  I  am  clearly  of  opinion  that  the  prosecutor,  on 
the  trial  of  the  former  indictment,  ought  ^  have  been 
confined  to  the  proof  of  offences  committed  in  the  reign 
o£  the  late  king;  and,  therefor^  the  two  indictments 
diaige  different  offences. 

The  Court  entertaining  some  doubt  whether  they 
ought  to  pronounce  final  judgment  for  the  crown  or 
jodgment  of  respondeat  oustei*,  directed  the  case  to  be  re- 
aigned  on  that  point     On  a  former  day  in  this  term, 

CMify  contended  that  final  judgment  might  be  entered 
against  the  defendant.  The  plea  of  autrefois  acquit  is 
a  plea  in  bar,  and  not  in  abatement  (a)  If  it  had  been 
a  plea  in  abatement,  it  may  be  admitted  that  the  prc^)ef 
judgment  would  be  respondeat  ouster,  although  if  issuQ 
be  taken  on  a  plea  in  abatement  in  misdemeanor^  and 
fi)und  against  the  defendant,  the  judgment  is  final,  Bejf 
y.  Gibson  (6),  Eichorn  v.  Le  Maitre  {c) ;  so  also  the  judg* 
ment  on  demurrer  to  a  plea  in  bar  in  misdemeanor  is 
final,  Bowen  v.  ShapcoU.  (d)  If  the  plea  had  been  autre- 
fois convict,  or  a  pardon,  and  had  been  held  bad  on  de- 
murrer, it  is  clear  that  the  defendant  could  not  claim  a 
right  to  plead  over.  In  felony,  the  party  indicted  may 
{dead  over  after  judgment  against  him  on  such  a  pleas 
but  that  is  said  to  be  in  favorem  vitas  (^),  and  the  rulje 
does  not  apply  to  cases  of  misdemeanor,  RegUia  v. 
Goddard.  (/) 

(a)  2  UttU's  P.  C  S41.  (6)  8  East^  107. 

(c)  2  n^iU.  367.  {d)  1  Eaa,  541. 

\e)  2  HMs  P.  C.  239.  247.  (/)  2  Ld.  Majfwu  920. 

BfX)drick 
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1894*  Brodrick  contra.     No  decision  has  been  cited,  nor 

^  "  indeed  can  any  such  be  found,  to  shew  that  the  defend- 

TlM  KlKQ  ... 

agabut  ant  in  this  case  is  to  be  concluded  by  the  judgment  given 
agamst  him  on  demurrer.  There  are  indeed  dicta  in 
some  degree  applicable,  but  none  expressly  on  the 
point  now  presented  to  the  Court.  In  felony,  a  party 
is  allowed  to  plead  over  after  issue  on  a  plea  in  abate- 
ment found  against  him ;  so  also  after  judgment  against 
him  on  demurrer  to  a  plea  of  autrefois  acquit,  Rex  v. 
Vandercomb  and  Abbott  (a),  Rex  v.  Coogan.  {b)  It  is  said 
diat  this  is  in  favorem  vitae;  but  the  privilege  is  allowed 
in  all  cases  of  felony,  whether  clergyable  or  not,  and 
many  misdemeanors  are  more  heavily  punished  than 
clergyable  felonies.  It  is  therefore  reasonable  that  the 
practice  in  misdemeanors  should  be  assimilated  to  that 
in  felonies,  rather  than  to  the  course  taken  in  civil  cases, 
where  a  party  may  plead  double.  Even  in  civil  casesj 
if  a  plea  in  abatement  be  demurred  to,  and  judgment 
given  for  the  plaintiff,  the  defendant  may  plead  over ; 
the  reason  of  which  is  said  to  be,  "  because  every  man 
shall  not  be  presumed  to  know  the  matter  of  law,  which 
he  leaves  to  the  judgment  of  the  Court,  EicJiom  v. 
Lc  Maitre  (c),  Boxven  v.  Shapcott,  [d)  That  reasoning 
applies  equally  to  a  demurrer  to  a  plea  in  bar.  In  some 
cases  of  pleas  to  the  jurisdiction  which  cannot  strictly 
be  called  pleas  in  abatement,  for  they  go  to  bar  the 
proceeding  altogether,  the  judgment  on  demurrer  is  re- 
spondeat ouster.  Thus,  in  R4;x  v.  Johnston  [e)  such  a 
judgment  was  given,  although  the  defendant  pleaded  to 
the  jurisdiction  of  all  courts  in  this  country;  and  The 

(a)  2  Leach,  708.      2  East,  P.  C  519.  {b)  1  Leach,  448. 

(c)  2  WiU,  367.  (rf)  1  Eoiti  542. 

[e)  6  East,  583. 

Earl 
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Sari  of  Devonshire's  case  (a)  is  to  the  same  effect.  An 
attempt  has  been  made  to  assimilate  this  plea  to  pleas 
of  autn^is  convict  or  pardon,  but  there  is  a  plain  and 
very  important  distinction.  Those  pleas  involve  a  con- 
fession of  the  offence  charged,  and  therefore  if  the 
parQr  so  pleading  fails  in  his  attempt  to  set  up  a  legal 
bar  to  the  proceeding,  the  judgment  is  very  properly 
final,  for  there  is  no  question  of  fact  to  be  tried.  This 
plea,  on  the  contrary,  contains  an  implied  denial  of  the 
oEEsnce ;  and  if  the  defendant,  by  a  formal  error  in  piead- 
ingy  has  lost  the  benefit  of  a  defence  in  law,  it  is  but 
reasonable  that  the  question  of  fact  should  be  tried 
befi)re  he  is  subjected  to  punishment.  It  must  be  ad- 
mitted that  in  Regina  v.  Goddard^  Lord  Holt  said,  '^  a 
man  could  not  plead  over  in  any  case  but  treason  or 
^ony,  and  not  in  case  of  a  misdemeanor;"  but  that 
dictum  was  not  necessary  to  the  case ;  no  question  as 
to. pleading  over  was  then  before  the  Court;  and  it 
certainly  is  not  accurate  to  the  full  extent;  for  a  man 
may. clearly  ple^d  over  after  demurrer  to  plea  in  abate- 
ment to  an  indictment  for  misdemeanor.  The  judg- 
ment in  this  case  then  cannot  be  final  unless  it  is  to  be 
held  that  a  man  is  to  be  punished  as  guilty  because  he 
has  pleaded  informally  a  defence  in  law,  although  his 
plea  does  not  involve  an  admission  of  guilt,  but  is 
directly  repugnant  to  it,  and  which  the  demurrer  con- 
fesses to  be  tine  in  fact 

Cw-*  adv.  xmU. 
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Abbott  C.J.  now  delivered  the  judgment   of  the 
Court 

(a)  n.S'^  TV.  1354. 


This 
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liMl  Thu  OM  GUM  w^iiialfy  tadbra  Ihe  €^       M^ 

Jjl^f^!^    SMnec  to  a  pkft.-cf  Mitnlbis  acqaily  aiK^ 

jtirtiKl      4mi  Gown  held  the  pb»  to  be  bad.    It  hv  cobm  j^gdn 
Xmmmv 

baibre  Iho  Conil  in  the  present  tenot  ea  the 

iviwC.  jodgtiiart  .oiq^  to  be  gbeiw  whether  a  j 

The  indiflliiMiit  la  fiw  a  iiuidenMaiMir«  nL  theketniM 
a  eettunoB  .gHektgi-honse.  The  eatrjr  of  the 
09iidodia  vftb  a  pnajmr  that  the  defendent  db 
o««B  to  :&e  HMBfiewiii  ■>  TIml  Gowrtt  hemmr^  ia 
boood  bgr  tbepiiajet  widiwhidi  any  part  of  the  plee^ 
iPlgiJAbariaagr«oocliid^  hnt  b  to  giee  such  jo^gnHt 
upon  a  idkaift  bee  aahj.  law  ought  to  be  gprai^  ^Aii 
wet  nrfiiladi  aftec  aimiilMnt  and  i*ifntf4ftffitM?iii*p  JHy^ww 
<£ JU Bra r^PMf^im^{a\  ceofinnad aftanmidi hflkm 
caMof  ZleJEivT.iSlafaqMare«(i)  If  Ae  iheemia  ae 
thif  caie  hed  ooopfaidad  la^  ptaysr  of  a  jadlgmani  that  dM 
defcDidanl:  be  oonyicted^  yet  the  Court  voald  only  have 
given  a  judgment  to  answer  over,  if  the  latter  had  beeo 
the  proper  judgment.  We  are  therefore  to  consider  the 
question  as  a  matter  of  law,  entirely  independent  of  the 
particular  prayer  that  has  been  entered  uj^n  the  record. 

Now  the  plea  in  this  case  is  a  plea  not  in  abatement 
but  in  bar.  The  distinction  between  such  pleas  in  civil 
actions  is  well  known.  If  a  plea  in  abatement  be  hdd 
bad  on  demurrer,  the  judgment  is,  that  the  defendent 
do  answer  ovei* ;  but  if  a  plea  in  bar  be  held  bad  on 
denuum^,  the  judgment  is  general  against  the  defend- 
ant For  it  is  a  general  rule  in  civil  actions  at  leasts 
that  a  defendant  is  not  to  plead  a  second  plea  is  bar 
after  a  first  shall  have  been  determined  against  him* 
If  he  might  do  this  he  might  also  plead  a  third,  a 

fourth. 
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fourth,  &c^  :and  there  would  be  no  end  to  the  proceed-       1824. 
ing.     It  is  to  be  seen  whether  this  rule  applies  also  to  ..' 

an   indictment  for  a  misdemeanor.     Another  rule  in        Ggamu 

Tatlok. 

civil  actions  is,  that  if  issue  be  joined  on  a  plea  in 
abatement,  and  the  verdict  pass  against  the  defendant, 
the  jury  who  pronounce  that  verdict  assess  the  damages 
also,  and  the  judgment  against  the  defendant  is  final,  no 
further  plea  being  allowed.  The  same  rule  holds  also 
in  the^case  of  a  plea  in  abatement  to  an  indictment  for 
a  misdemeanor,  if  issue  be  joined  thereon,  and  found 
against  the  defendant,  Bex  v.  Gibson,  {a)  In  this 
respect,  therefore,  the  analogy  between  actions  and 
misdemeanors  is  established  by  express  decision.  In 
felonies  the  rule  is  otherwise.  There,  *^  if  a  man 
plead. any:  plea  to  an  indictment  or  appeal  of  felony, 
that  does  not  confess  the  felony,  he  shall  yet  plead  over 
to  the  felony,  in  favorem  vitae ;  and  that  pleading  over 
to  the  felony  is  neither  a  waiver  of  his  special  plea,  nor 
makes  his  plea  insufficient  for  doubleness.  And,  there- 
fore,'if  he  pleads  any  matter  of  fact  to  the  writ  or  indict- 
ment^ or  pleads  autrefois  convict  or  autrefois  acquit,  he 
shall  plead  over  to  the  felony ;  and  although  he  doth  it 
not  Upon  his  plea,  but  his  plea  be  found  or  tried 
against  hun,  yet  he  shall  not  be  thereby  convict  without 
pleading  to  the  felony,  and  trial  thereupon.**  2Hal^s 
P.  C.  c.  SS.  The  same  learned  author  afterwards  adds, 
that  if  he  plead  a  plea  that  confesses  the  fact,  as  a  re- 
lease in  an  appeal,  in  his  opinion  he  may,  if  he  please, 
plead  over  to  the  felony  not  guilty;  and,  accordingly, 
he  says  it  was  held  by  Markham  in  7  Ed.  4.  15.  a^  though 
lie  refers  to  two  later  authorities  to  the  contrary.     If  a 

(a)  8  East,  107. 

Vol.  hi.  LI  man 


1 


The  KiKs 


CASES  IN  MICHAELMAS  TERM 

mnn  pleads  the  king's  pardon,  he  shall  not  nacd  W 
plead  over  to  the  felony,  because  it  suits  not  with  lut 
agaiiai  plea;  and  yet  if  the  pardon  upon  a  demurrer,  or  vpoB 
advisement  of  the  Court,  be  adjudged  insufficient,  tb* 
party  shall  not  be  thereu)>on  convict,  but  shah  be  pat 
to  plead  to  the  felony,  and  be  tried  for  it;  the  pleading 
of  the  pardon  is  a  kind  of  confession  of  the  iact;  faM 
yet  injavorem  vitae  the  party  shall  be  put  to  nunra# 
the  felony.     Hale  ubi  supra. 

The  reason  of  the  rule  in  these  cases  is  exprawly 
mentioned  by  the  learned  author,  and  by  all  oAer 
writers  on  the  subject,  —  in  favor  of  life.  And  tbcM 
passages  also  shew  that  there  is  not  any  distioCtini 
between  pleas  which  contain  an  admission  of  guillf  and 
those  which  may  import  a  denial  of  guilt;  but  the  nde 
is  ibe  same  in  both  cases,  because  the  reason  extends 
alike  to  lx)th.  It  is  well  known  that  there  is  no  felony 
St  the  common  law,  except  pet^  larceny,  upon  which 
judgment  of  death  may  not  be  given ;  nor  any  mis- 
demeanor upon  which  such  judgment  can  be  given : 
and  therefore  the  reason  of  the  rule  will  not  apply  to 
the  case  of  a  misdemeanor.  And  if  the  reason  does  not 
apply,  the  rule  ought  not  to  be  extended  to  misde- 
meanors. And,  accordingly,  in  ^  Lord  Rat/Jiiond,  9il^ 
Lord  Chief  Justice  Holt  plainly  declared  his  opinion 
that  a  man  could  not  plead  over  in  any  case  but  in 
treason  or  felony,  and  not  in  case  of  a  misdemeanor.  It 
is  true  that  this  point  was  not  then  in  judgment  before 
the  Court ;  but,  nevertheless,  the  opinion  of  so  great  a 
judge  is  entitled  to  very  great  respect.  The  only  case 
supposed  to  be  a  decision  in  favor  of  the  present  is  that 
of  The  Earl  of  Devonshire  in  HaweVs  State  Trials,  vol.  1 1 . 
col.  1 353.  I  should  be  sorry  to  consider  that  case  as  an 
authority 
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authority  for  any  thing;  but  upon  examination  it  will  not       1824* 
be  found  applicable  to  the  present  question.     The  plea  ^ 

of  the  Earl  was  not  properly  a  plea  in  bar,  for  he  agamtt 
pleaded  that  no  peer  of  parlianoent  could  be  called  upon 
to  answer,  before  any  court  inferior  to  the  court  of 
parliament,  for  any  misdemeanor  during  the  sitting  of 
parliament  or  the  usual  time  before  or  after  a  pro- 
IQgatioQ,  that  the  information  was  fil^  during  the  time 
of  privilege ;  and  he  coqcluded  by  prajdng  judgmeD^ 
whether  the  Court  would  or  ought  to  take  cognisance 
of  the  plea  aforesaid  (that  is  of  the  information)  during 
the  usual  time  of  privilege.  Upon  this  peculiar  pleai 
(wbicb  is  in  the  nature  of  a  temporary  plea  to  the 
jurisdiction,)  supposing  the  privilege  to  be  disallowed^ 
die  proper,  or  at  least  the  most- lenient  judgment  would 
be  that  the  Earl  should  answer  to  the  information ;  and 
this  was  the  judgment  actually  given.  This  case,  there- 
fore, cannot  be  considered  as  an  authori^  to  the  point 
in  question.  And  as  the  i*eason  of  the  rule  in  cases  of 
fekmy  does  not  apply  to  misdemeanors,  and  it  has  been 
dedded  that  the  rule  of  civil  actions  applies  to  misde- 
ipeluiors  in  case  of  issue  joined  on  a  plea  in  abatement; 
we  think  the  rule  in  civil  actions,  and  not  the  rule  in 
f^ny,  applies  to  the  present  case;  and,  consequendy, 
the  judgment  against  the  defendant  must  be  final. 

Judgment  for  the  crown. 
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j^rsMh.        '^''^  ^^^^  against  The  Hull  Dock  Company. 

^l&iotrs  U^^^  an  appeal  by  the  Hull  Dock  Company  agaJDSt 

the  poor  of  ibe  a  rate  made  for  the  relief  of  ihe  poor  of  the  towa 
town  of  King- 

ibmupott-HvU  of  Kingstoji-iipon-Hidl,  the  sessions  amended  the  nt» 

dntliemii.  by  inserting  the  names  of  certain  peisans  therein,  and 
c^poraiion  '  Confirmed  the  rate  so  amended,  subject  to  the  Clinton 
S«''S*ld'  of  this  Court,  on  a  case  of  which  the  foUowiog  is  the 
f^'"'?*  """""  substance.  The  rate  was  duly  made,  but  it. was  con-* 
nej  to  be  levied  tended,  on  behalf  of  the  appeJiants,  ihat  certain  per- 
ofeicryinha-    sons  (named  In  the  case)  ought  to  have  heen  assessed,  id 

bilanl,  and  of  ,  -  .  i    i_         i 

Biiiauds,  respect  of  property  hereinafter  mentioned,  and  that  they 

houses,  tithes  .  ,  •        ,    f  i  i     i  ■ 

imprapriaie,       wcrc  improperly  omitted  horn  tlic  rate,  ana  also  that  s 

i^wTiid  bV   deduction  ought  to  have  been  miKte  from  the  sura  upoa' 

utM  tn'tiie"     which   the  <lii*:k  ctstnpaiiy  wtav  esacsned,  in  respect  to 

uidiowDin      ti,e   amount  of  the   poor-rate  with   which   thev  were 

equal  propor.  '  ■' 

tion«,  aciording  chargeable.     The  poor  of  llie  parishes  of  the  Holy 

the  worths  and  TViniVy  and  Si.  Mary,  which  two  parislies  comprise  the 
Toluet."    Upon 

■n  appeal  whoIe  of  the  town  of  HtiU  and  the  precinct  of  Myion, 

■gainst  a  rale  ,.   ■    •  ■  <    ■         ■  i  ,        , 

made  by  yirtue  adjoining  and  belonging  to  the  town,  are  under  the  ma- 
appeared  that     nagement  of  a  corporation,  which  was  created  by  an 

it  omilted, 

first,  persona  not  reddeot  in  Hull,  but  having  ttock  in  trade  there  which  had  produced  a 
speoified  profit  in  ibe  last  year ;  secondly,  a  tenant  of  housed  uhich  be  underlet  at  a  specified 
profit,  the  undertenants  being  rated,  but  eicused  from  paying  oil  account  of  poverty  j 
thirdly,  owners  and  pari  owners  of  ihips  registered  at  Hull,  and  trading  to  and  from  that 
port,  and  within  the  port  at  the  time  when  the  rale  was  made.  Some  of  these  persons  were 
resident  in  l/ull,  others  icere  not.  Snme  profits  had  been  derived  from  ihe  ships  in  ibe 
preceding  year,  but  the  appcUanta  could  nut  shew  the  amount :  Held,  that  tlie  act  in  ques- 
tion made  all  personal  properly  rateable,  whether  Ihe  owner  were  or  were  not  resident  in 
HuU,  and  that  consequently  the  fint  and  third  classes  of  persons  ought  to  bare  been  included 
in  the  rale,  and  that  it  was  not  incumbent  on  the  appellants  to  shew  ilie  amount  of  proia 
made  by  the  ships,  for  that  it  being  established  they  were  proRlable,  they  ou;:hl  not  to  have 
been  altogether  omilled:  secondly,  that  the  tenant  of  houses  underlet,  as  before  mentionrd, 
was  not  liable  to  be  rated,  Tlie  Hull  Dock  Company  were  rated  at  the  full  amount  of 
their  profits,  without  first  making  any  deduction  Tor  the  poor-rate :  Held,  that  this  «u 
wrong,  that  the  ■'  worth  and  value"  could  only  be  tlie  profits,  minus  the  ouigoiugs.  and 
that,  therefore,  supposing  other  property  to  be  rated  at  a  rack  rent,  the  poor-rate  sboutd 
have  been  calculated  tipon  nich  « lum  as  would,  logelber  with  Ihe  rale,  make  up  (he  whble 
omouDt  of  [coEtE. 

act 
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wtt  of  parliament,  passed  in  the  9&10  ^.  S.,  and  is        1824. 
called  by  the  name  of  the  "  Governor,  deputy-governor,        ' 

The  Kiiia 

assistants,  and  guardians  of  the  poor,  in  the  town  of       against 

The  l^DLL 

Kingston-^pofi'Hull ;"  and  by  that  statute,  after  autho-      Dock  Co. 
rising  the  said  corporation  to  erect  workhouses,  it  is 
enacted,   '^  that  it  shall  and  may  be  lawful  for  the  said 
corporation,  from  time  to  time,  to  set  down  and  ascertain 
what  weekly,  monthly,  or  other  sums  shall  be  needful 
for  the  maintenance  of  the  poor  in  the  said  ho^ital  or 
hospitals,  workhouse  or  workhouses,  house  or   houses 
of  correction,  or  within  the  care  of  the  said  corporation, 
so  that  the  same  do  not  exceed  what  hath  been  paid  in 
.the  said  town   towards  the  maintenance  of  the  poor 
.thereof  in  any  one  of  the  three  last  years,  and  so  as 
such  poor  of  the  said  respective  parishes  in  the  said 
town   as  are  unable  to  work  or  get  their   living  be 
weekly  provided  for  thereout;    to  the  intent  that  no 
other  levy  or  assessment  may  be  made  for  any  other 
maintenance  or  allowance  to  any  of  the  poor  of  the  said 
respective  parishes,  or  any  of  them,  upon  the  said  in- 
habitants;   and   shall  and   may   under  their  common 
seal)  certify  the  same  unto  the  ihayor,  recorder,  and 
aldermen  of  the  said  town  for  the  time  being.     Which 
said  mayor,  and  any  six  of  the  aldermen,  or  any  eight 
of  the  aldermen  without  the  mayor,  may,  and  are  hereby 
required  from  time  to  time  to  cause  the  same  to  be 
raised  and  levied  by  taxation  of  ^  every  inhabitant,  and 
of  all  lands,  houses,  tithes  impropriate,  appropriation  of 
tithes,  and  all  stocks  and  estates'  in  the  said  town  and 
the  lordship  of  Myton  adjoining  and  belonging  to  the 
said  town,  in  equal  proportions  according  to  their  re- 
spective worths  and  values ;  and  in  order  thereunto  the 
said  mayor  and  any  six  of  the  said  aldermen,  or  any 

L  1  3  eight 
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eight  of  the  said  aldermen  without  the  niftyor,  stall  hsik 
power,  and  are  hereby  required  tndiflepently  to  ptd- 
ngaimt  portion  9ut  the  said  sum  and  sums  upon  each  {^bAoi 
Dock  Co.  and  precinct  within  the  said  town,  and  by  dirar  in^- 
Timta  under  the  hands  and  seats  of  the  major'  paxt  df 
them,  to  authorise  and  require  the  chunhminleJis  sM 
overseers  of  the  poor  of  each  respective  parish  antf  ffri' 
ctnct  to  assess  the  same  respectively,  and  after  bUA 
assessments  made  and  returned,  the  said  tnayor  and  itii 
aldermen>  or  any  eight  of  the  sldermoi  wiAoOt  the 
mayor,  ere  hereby  empowered  to  approte,  oonfim^  Ik 
alter  such  assessments  as  to  them  shall  seebl  jt»t  and 
reasonable :  and  the  said  assesisnicnts  by  warradts  undlnr 
their  hands  and  seals  to  authorise  the  ssSA  churchwnd- 
ens  and  overseers  to  demand,  gather,  and  nctirtT 
Pursuant  to  this  statute,  the  mayor  aiid  riddrmto  tta 
July  1823  issued  their  warrants  to  the  pTopW  offioen  of 
the  several  wards  into  which  the  town  of  fTuH  is  di- 
vided, and  of  the  precincts  of  Myton,  authorising  and 
directing  them  to  make  assessments  within  their  re^ec- 
tive  wards  and  precincts  upon  every  inhabitant,  and 
Upon  all  lands,  houses,  tithes  impropriate,  appropriation 
of  tithes,  and  all  stocks  and  estates  within  the  same, 
against  which  assessment  the  Dock  Company  appealed, 
on  the  ground  of  the  omission  of  the  persons  hereinafter 
mentioned.  The  case  then  mentioned  several  persons 
liot  resident  in  tbiU,  but  having  either  shops  or  count- 
uig-houses  there,  and  stock  in  trade,  of  which  a  clear 
profit,  the  amount  of  which  was  specified,  had  been 
made  in  the  year  then  last  past.  One  case  was  stated, 
of  a  lessee  of  houses  which  he  underlet  at  a  profit, 
Vrhich  was  specified,  and  one  of  the  owner  of  houses 
tfhich  he  let  at  rents  specified;  the  occupiers  of  these 
houses 
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kouses  were  rated,  but  excused  from  payment  on  the        i8S4v 
ground  of  poverty.     A  long  list  followed  of  persons 

The  Kui^ 

I>wner8  or  part  owners  of  ships,  but  the  shares  of  each       offmui 

The  Huup 

person  were  not  specified,   which  were  registered  at      DockCo^ 
Hull,  and  usually  traded  to  and  from  that  port,  and 
were  within  the  town  of  Htdl  at  the  time  when  the  rata 
was  made.    One  part  owner  at  least  of  each  ship  was 
jresident  within  the  town,   others  were  not,  but  had 
couming-houses  there,  others  were  neither  resident  nor 
occupied  counting-houses  in  the  town.   The  said  several 
ships  jn8q)ectively  made  several  voyages  from  and  to 
ffuU  in  the  course  of  the  then  last  year,  and  the  owners 
made  a  profit  thereof  respectively,  but  the  particular 
amounts  of  such  profits  did  not  appear.     None  of  the 
persons  above  mentioned  were  rated  in  respect  of  the 
leveral  descriptions  of  property  enumerated.     In  ad- 
%dition  to  the  several  persons  whose  cases  ai:e  above 
'  specified,  notice  of  appeal  had  been  given  to  divers 
other  persons  having  stock  in  trade  within  the  ward 
aioresaid,  and  who  were  not  assessed  or  rated  to  the 
rdief  of  the  poor,  and  it  being  proved  that  they  derived 
a  profit  from  their  stock  and  were  resident  in  Hull  in 
the  ward  aforesaid,  and  the  respondents  admitting  at 
the  hearing  of  the  appeal   that  such  last   mentioned 
persons  ought  to  be  added  to  the  rate,  the  court  of 
quarter  sessions  accordingly  ordered  the  said  rate  to 
be  amended,  by  inserting  the  names  <^  those  persons 
in  the  rate,   reserving  for  the  opinion  of  this  Court 
the  ^esdon  whether  the  said  persons  whose  cases  are 
above  particularly  specified,  ought  to  have  been  assessed 
in  respect  of  the  property  also  above  particularly  ^e- 
cified.     The  appellants  in  this  case  are  assessed  in  re- 
spect  of  the  profits  arising  from  dock  dues  and  wharfage 

L  1  4  rates 
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'  l694f»       TBXes  received  by  them.    Their  net  profits  for  the  year 

_    .  amount  to  8900/.«  after  makincfa  fair  allowance  in  re- 

.    ogi^i^       spect  of  re{>airs  and  all  other  expences  incidental  to  and 

Dock  Co.      necessary  for  making  the  property  profitable,  but  widi- 

out  making  any.  deduction  in  respect  of  the  sum  with 

which  they  are  chargeable  to  the  poor-rate,  and  which, 

according  to  the  present  assessment,  amounts  to  f  225/. 

If  the  amount  with  which  they  are  so  chargeable  as 

poor's-rate  ought  to  be  deducted,  then  their  net  profits 

would  amount  only  to  66752.,   or  thereabouts.     The 

Dock  Company  are  assessed  as  upon  profits  amounting 

to  8900/.,  and  not  as  upon  profits  amounting  to  6675L 

« 

only,   no  deduction  being  allowed  in  respect  of  the 
pooir's-rate. 

Marry  at  and  CoUman  in  support  of  the  order  of 
sessions.     The  words  of  the   9  &  10  fV.  3.,  by  which 

act  the  management  of  the  poor  at  Hull  is  regulated, 
are  somewhat  different  from  those  used  in  the  43  I^iz. 
c,  2.,  but  the  acts  being  made  in  pari  materia,  must  have 
a  similar  construction.  Now,  it  was  decided  very  soon 
after  the  passing  of  the  43  Eltz.  c,  2.,  that  the  owners  of 
personal  property  are  not  rateable  unless  resident  within 
the  parish  where  the  property  lies,  Sir  Anthony  Earbi/s 
case,  {a)  It  must  be  admitted,  that  the  words  '*  stocks 
and  estates"  in  the  8  &  9  W.  3.  mean  personalty,  but  as 
the  owners  of  those  stocks  were  not  resident,  the  persons 
comprised  in  the  first  class  mentioned  in  the  case  were 
properly  omitted  from  the  rate.  Neither  is  there  any 
pretence  for  rating  the  landlords  of  houses  the  tenants 
whereof  were  rated,  but  excused  from  paying  on  the 

(o)  2BuUt.55i. 

ground 
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of  poverty.     Sir  Anthony  Earlnf%  case  shews        18S4. 
-cupier  and  not  the  landlord  is  to  be  rated, 
nothin<T  in  the  9  &  10  ^.  3.  to  alter  that 


TiMKim 


^Vith  respect  to  the  ships,  it  certainly      Dock  Co!^ 

wners  of  some  of  them  were  resident 

aust  be  conceded  that  ships  are  rate- 

A^hite{a);  but  in  order  to  make  personal 

^  rateable,  the  owner  must  be  resident,  and  the 

jjerty  must  be  profitable.     This  case  does  not  state 

'what  shares  belonged  to  the  resident  part-owners,  and 

it  does  state  that  the  amount  of  the  profits  was .  not 

shewn.     The  appellants  were  bound  to  shew  not  only 

that  rateable  property  was  omitted,  but  also  the  amount 

at  which  it  should  have  been  rated.  Rex  v.  Topham  (&), 

Bex  V.  Ringswood.  (c)     It  was  the  duty  of  the  sessions 

to  amend  the  rate  if  improperly  made,  Rex  v.  AmbU" 

tide.  {d)f  but  they  could  not  do  that  without  evidence  of 

the  profits  arising  from  the  property  on^itted.    Lastly, 

the  Dock  Company  were  liable  to  be  rated  at  the. whole 

amount  of  their  net  profits.     The  deduction  claimed 

has  never  been  allowed  in  cases  of  canals,  nor  was  it 

.made  in  Rolls  v.  Gell  (e),  where  the  produce  of  lot  and 

,oope  for  a  lead  mine  was  rated;  nor  in  Rex  v.  Agar  (J;\ 

which  was  a  rate  on  the  profits  of  a  methodist  chapel. 

Scarlettj  Tindal,  and  Archbold  contr^.  This  case 
does  not  depend  upon  the  43  Eliz.  c.  2.,  but  upon  the 
9  &  10  W*  3.,  which  was  passed  to  regulate  the  manage- 
.ment  of  the  poor  in  this  particular  place.  It  must 
therefore  be  assumed,  that  when  the  legislature  used 

(fl)  4T.R.  771.  (6)  12  East,  546, 

(c)  Coipp.3S6.  (<2)  \6EaMt,380. 

(e)  Cowp.45\.  (/)   \4£ast,Q56. 

different 
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diSerent  words,  they  inUeded  them  to  recave  a  eM^ 
struction  different  from  that  which  had  been  put  vfon 
the  former  statute.  Stocks  nre  expressly  made  nteMtf 
and  nothing  is  said  about  inhabitancy:  it  is  clear,  thoi^ 
that  personal  property  was  intended  to  be  rated,  ir|te- 
ther  the  owner  were  or  irere  not  resident  widiin  the 
town.  Tbsremay  perhaps  bo  a  difficulty  in  maint^n- 
ing  diat  the  landlords  of  houses  ar«  rateable;  but  &mt 
pMnt  is  of  little  importsnce.  With  respeet  to  tbe  abqi% 
it  laaj  not  be  fetj  easy  to  ascertain  the  quuttuin  ef 
profit*  but  that  is  not  a  sufficient  ground  for  omitting 
them,  nor  «<we  tba  justices  bound  to  amend  the  rate; 
th^  ought  to  have  quashed  it  {  for  it  would  be  mej 
nwBBonable  to  impose  upon  the  appdlanls  the  neces- 
wQr  of  proving  at  haw  much  each  of  a  very  large  class 
of  persona  ought  to  hare  beoi  rated.  As  to  the  deduc- 
tion dafmed,  it  is  dear  that  tbe  Dock  Conqwiy  were 
rated  too  high.  They  should  be  rated  at  the  sum  for 
which  the  docks  would  let.  The  annual  value  of  land 
is  made  up  of  the  rent,  and  the  outgoings,  of  which  the 
poor-rate  is  a  considerable  one ;  and,  therefore,  when 
land  is  rated  according  to  the  rent,  the  poor-rate  is,  in 
effect,  first  deducted  from  the  value ;  it  should,  therefore, 
in  like  manner,  have  been  deducted  from  tlie  profiu 
of  the  docks. 


Abbott  C.  J.  We  are  all  of  opinion  that  the  local 
act  is  to  be  construed  by  itself.  It  is  prJbahle  that  the 
legislature  would  take  into  its  consideration  all  the  cir- 
cumstances of  the  case,  and  adapt  its  language  to  those 
circumstances.  There  is  not,  tlierefore,  any  ground  for 
surprize,  if  we  should  find  properly  made  rateable  in 

Hull 
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Hall  which  is  not  so  elsewhere*    As  to  the  case  ge-        1624. 

nerally^  -&»***. 

,.  ^  ,  The  Kiiro 

Cur.  adtk  vm.        agfUkst 


The  judgment  of  the  Court  was  now  delivei^  by ' 
Abbott  C.  J.  This  was  an  appeal  against  a  rate  by  the 
Hull  Dock  Company.  The  grounds  of  appeal  were,  that 
some  persons  were  improperly  omitted,  and  that  a  deduc- 
tion ought  to  have  been  made,  from  the  sum  at  which  the 
company  were  rated,  to  the  extent  of  the  poor  rate  they 
were  compellable  to  pay.  The  poor  rate  in  HuU  is 
raised  under  an  act  of  parliament  of  the  9&  10  fF.  8;, 
which  directs  **  that  it  shall  be  levied  by  taxation  of  every 
inhalntant,  and  of  all  lands,  houses,  tithes  impropriate, 
appropriations  of  tithes,  and  all  stocks  and  estates,  ac- 
cording to  their  respective  worths  and  values;"  and 
die  cases  of  persons  improperly  omitted  were  reduced 
to  certain  classes,  viz.  first,  persons  residing  out  of  Hull, 
bat  occupying  counting-houses  or  shops  within  the  town 
of  HuH,  and  having  stock  in  trade  by  which  they  made 
a  specified  profit ;  secondly,  owners  or  part  owners  of 
ships  registered  at  the  port  of  HuU,  and  trading  to  and 
from  it,  and  making  profit  yeariy,  though  the  amounts 
of  such  profit  did  not  appear,  such  owners  being  in 
some  instances  resident  in  Hull,  and  in  other  instances 
not ;  and,  thirdly,  a  lessee  of  houses  underlet  by  him 
at  an  advanced  rent  to  persons  who  were  rated,  but  on 
account  of  their  poverty  were  excused  from  paying 
llieir  rates;  and  if  any  one  of  these  three  classes  was 
improperly  omitted,  the  rate  was  pro  tanto  wrong. 
The  rate  had  originally  omitted  certain  other  persons 
Indent  in  Hull,  and  having  stock  in  trade  there  yield- 
ing 
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16S4.  ing  profit,  but  it  was  conceded  at  the  sessions  dtit 
^^  those  persons  ought  to  be  added  to  the  rate,  and  diejr 

•r^g#  werer  added  accordingly.  The  case,  therefore,  as  to 
DdA  Od.  omissions  i^  confined  to  the  three  sets  of  cases  I  have 
mentioned;  and  we  are  of  opinion  that  the  first  and 
second  classes  were  liable  to  be  rated,  and  were  im- 
properly omitted;  but  that  the  lessee  in  the  third  case 
was  not  liable,  and  that  the  omission  as  to  him  was 
right.  It  was  urged-  upon  the  argument  that  though 
-the  local  act  9&  10  ff.9.  used  different  language  Srtm 
the  i3.Elix.  c,  i.,  yet  that  it  ought  to  be  construed  as  if 
the  language  in  both  had  be&a  the  same;  but  the  Court 
intimated  their  oinoiooj  to  the  contrary  in  the  progress 
of  the  discussion;  and  they  see  no  reason,  upon  furtbo- 
conuderation,  to  change  that  opinion.  -  The  43.£Ki, 
uses  language .  applicable  generally  to  the  kingdom  at 
lai^  The  9&  10  W.  S.  having  in  its  view  the  town  of 
Hull  only,  would  naturally  suit  its  expressions  to  the 
state  and  circumstances  of  that  place ;  and  where  we 
find  a  deviation  from  the  language  in  the  stat  of  Eliza- 
beth, the  presumption  is  that  the  deviation  was  intended, 
and  that  a  different  system  was  tliought  better  for  Hull, 
and  that  the  language  proper  for  such  system  was 
therefore  used.  We  are  therefore  to  contiider  it  the 
intention  of  the  statute  9&.]0tV.3.  that  the  rates 
should  be  raised  by  taxation  of  every  intmbitant,  and 
of  all  lands,  houses,  tithes  impropriate,  appropriations  of 
tithes,  and  all  stocks  and  estates  within  the  town.  It  was 
most  properly  admitted  by  Mr.  Cdtman,  upon  the  argu- 
ment that  "stocks  and  estates"  must  include  all  stock  in 
trade  and  personal  property.  "  Stocks"  could  have  no 
other  meaning,  and  "  estates"  placed  as  it  is  in  the  clause 
must  extend  to  personal  estates.  This  statute,  there- 
fore. 
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fore,  has  these  two  efiective  words,  which  are  not  to  be       1824<« 
found  in  the  statute  of  Elizabeth,  and  these  two  words 

The  Kmo 

remove  from  this  case  all  distinction  between  residents       tigtunu 

The  HuLft 

and  non-residents.    Under  the  statute  oi  Elizabeth  there      Dock  Ox 
was  no  word  applicable  to  personal  property;  and  it 
was  only  on  the  ground  of  his  being  an  inhabitant  that 
any  owner  of  personal  property  could  be  rated  for  that 
property,  because  there  was  no  word  in  that  statute  to 
include    him,    except    the    word    inhabitant.     Under 
that  statute,   therefore,    there   was   necessarily  a  dis- 
tinction between  residents  and  non-residents,  because 
the  resident  would  be  rateable  for  his  personalty  within 
the  place,  the  non-resident  not.     The  distinction,  how- 
ever, under  that  statute  applied  only  to  those  kinds  of 
property  which  the  statute   did   not  specify;   for  the 
occupier    of   lands,    houses,    &c.    and    whatever    the 
statute  enumerated  was  rateable,  whether  he  were  re- 
sident or  not.     In  this  statute,  9&  10  7F.  S.,  what  was 
defective  in  this  respect  in  the  statute  of  Elizabeth  is 
supplied ;  the  rate  is  to  be  not  only  upon  every  inhabit- 
ant, but  upon  all  stocks  and  estates.     Lands,  houses, 
and  tithes  are  all   rateable  according  to  the  general 
principles  of  rating,  whether  the  occupier  be  resident 
or  not ;  and  it  is  impossible  upon  this  act  to  say  that 
lands  within  the  town  shall  be  rated,  but  that  stocks 
and  personalty  within  the  town  shall  not.     The  stocks 
and  personalty  are  not  rateable  elsewhere,  they  have  all 
the  benefit  of  the  town,  and  there  can  be  no  reason 
therefore  why,  when  there  are  words  sufficient  to  in- 
clude them,   they  should  not  be  included.     We  are, 
therefore,  of  opinion  that  the  stock  in  trade,  and  ship3 
yielding  profit,  are  liable  to  be  rated.     It  was  pressed 
upon  us  in  the  argument,  that  as  the  appellants  had  not 

made 
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1884.  made  out  wliat  was  eacli  ship's  profit,  they  liad  nti^ 
~~~'  siveo  to  tlie  sessions  the  means  of  aiuendlDe  the  ntei 
offoiui  and  that  the  appeal,  therefore,  as  to  the  ships,  cmila 
Soc^  Co,  not  be  supported ;  but,  besides  that  this  is  evadiqg  t|t# 
question  upon  which  It  is  obvious  the  sessions  inslie^ 
for  the  opinion  of  the  Conrt,  it  is  founded  i^D  » 
misapprehension  of  the  duties  of  the  parish  olhcerS|  aofjl 
of  an  appellant.  Where  property  is  rateable  it  is  4a 
duty  of  the  officers  to  include  it  iu  the  rate,  and  to  ts^ 
what  means  they  can  to  ascertain  its  value.  It  is  not 
for  them  to  omit  it  altogether,  and  to  cast  upon  tli0 
appellant,  what  is  properly  their  duty,  the  burthen  (rf 
proving  its  value.  In  the  case  of  a  single  omissiaa  tliQ 
diiUculty  upon  the  appellant  might  not  be  verygmtj 
but  where  all  the  property  of  a  given  descriptioB  ii 
omitted,  the  difficulty  might  be  excessive.  Before  tbe 
41  Geo.$.  Ci25.  (U.K.)  the  omission  of  a  «inj;le  indi- 
vidual who  ought  to  have  been  included  compelled  the 
sessions  to  quash  the  whole  rate;  and  so  as  he  was 
rateable  at  all,  the  extent  to  which  he  was  rateable  was 
not  in  question.  The  statute  ilG.S.  requires  the 
sessions  to  amend  or  alter  a  rate  appealed  against, 
without  quashing  it ;  but  with  this  proviso,  that  if  the 
sessions  shall  think  it  necessary  for  the  purpose  of  giving 
relief  to  the  appellant,  to  quash  the  rate,  they  may  do 
so ;  and  when  a  rate  contains  so  many  omissions  that  it 
can  hardly  be  expected  of  an  appellant  that  he  should 
have  evidence  to  shew  the  extent  to  which  each  person 
omitted  ought  to  be  rated,  and  where  the  investigation 
before  the  sessions  would  be  likely  to  exhaust  more  time 
than  they  could  reasonably  be  required  to  give  up,  we 
think  it  would  not  be  an  improper  exercise  of  their  dis- 
cretion to  quash  the  rate,  and  make  the  officers  do  in 

the 
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hat  they  ought  to  have  done  at  the  bc^nning.        18ftk 
ver  is,  that  the  sessions  do  not  appear  to  Hi 
'his  a  ground  upon  which  they  wish  for 


of  the  lessee  whose  under-tenants 
irom  poverty,  the  point  was  not 
pon  us  in  the  argument,  and  we  think 
ji  liable.  The  statute  9  &  10  j^.  3.  imposes 
mdeed  upon  the  lands,  &c.  without  mentioning 
«er  occupier  or  owner ;  but  as  this  is  a  burthen  com* 
monly  falling  on  the  occupier,  and  rarely  imposed  upon 
the  owner,  we  think  the  owner  not  compellable  to  bear 
it  The  owner  fixes  his  rent  upon  the  supposition  that 
this  is  bis  tenant's  burthen,  and  without  very  clear 
words  to  shew  that  such  was  the  intention,  we  think  we 
cannot  make  the  landlord  surety  for  the  tenant  As  to 
the  question  whether  the  rate  upon  the  company  should 
be  according  to  the  full  amount  of  their  profits,  without 
making  any  deduction  for  the  sum  they  are  liable  to 
pKf  for  poor-rate,  we  think  the  rate  ought  not  to  be  so 
lAade.  This  property  is  to  be  charged  according  to  its 
wmix  and  value,  in  like  manner  and  in  the  same  pro- 
portion as  other  real  property  is  charged  in  the  same 
Xite.  If  other  real  property  is  charged  only  at  three- 
finutha,  or  any  other  part  of  its  valuer  after  making  de- 
ductions of  the  same  nature  as  those  which  have  been 
■ade  in  the  case  of  the  company,  the  company  ought  to 
he  charged  in  the  same  proportion.  If  other  real  pro- 
perty ifl  chaifjed  according  to  the  radc  rent  actually  paid 
by  the  occupier,  and  according  to  a  rent  so  estimated 
where  the  occupier  is  not  a  tenant  at  such  rent,  there 
will  even  in  those  cases  be  a  virtual  allowance  in  respect 
of  the  poor-rate,  such  a  rent  being  in  reality  a  part  only 

of 
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of  the  worth  or  value  of  the  land.  The  whole  worth  M 
value  is  made  up  of  what  is  paid  in  rent  and  what  ib 
rate  and  other  outgoings.  Land  intrinsically  worth  40t' 
a  year,  can  only  pay  a  rent  of  30/.,  if  it  is  to  pay  lOt 
per  annum  in  other  ways ;  and  in  estimating  a  rent  both 
landlord  and  tenant  look  to  the  value  of  the  thing-tan 
the  one  hand  aad  to  the  optgoings  on  the  other,  aBtl 
the  oulgtMDgs  must  be  dedacted  from  the  value  beibre 
thereat  can  properly  be  fixed.  Whenever,  theiefen^ 
the  rate  is  according  to  the  rent,  which  is  g^erBlIy  the 
case,  an  al}owa|ice  is  virtually  made  fi>r  the  poor-ntc^ 
and  if  this  nte  is  made  according  to  the  rent^  the  oOBii^ 
pany  dkoold  have  the  allowance.  Ihe  mode  of  esti- 
mating the  allovsDce  is  a  di£ferent  thing.  Iliat  sn^ 
gested  in  the  caic  is  clearly  wrong,  for  if  StSBL,  the  , 
present  rate,  is  deducted  from  the  8900/.,  the  rate' upon 
6675^'  only  will  leave  part  of  the  rateable  proportion  of 
S9001.  free  from  rate.  The  allowance  must  be  so  made, 
that  the  sum  upon  which  the  annual  rates  are  made, 
may,  with  the  amount  of  the  rates,  make  up  the  8900/. 
This  sum,  according  to  tlie  present  rate,  will  be  71201., 
nnd  the  sum  to  be  paid  by  the  company  will  be  1780/. 
The  process  of  calculation  must  be  adapted  to  the 
amount  of  the  rate;  it  is  sufficient  for  us  to  propound 
the  rule,  leaving  the  process  of  calculation  to  others. 

Upon  the  whole,  therefore,  all  the  persons  omittedj 
except  the  lessee  of  houses  underlet  by  him,  must  be 
put  upon  the  rate,  the  rate  payable  by  the  Dock  Com- 
pany must  be  reduced  to  1780/,,  and  the  case  must  be 
sent  down  to  the  sessions,  that  they  may  introduce  the 
proper  sums  if  they  find  it  practicable,  or  that  they  may 
quash  the  rate  if  it  he  not. 

Order  of  sessions  confirming  the  rate,  quashed. 
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Rayer  against  Cooke. 

A  RULE  nisi  had  been  obtained  for  reversing  the  where  the 

outlawry  in  this  case,  upon  the  defendant's  putting  ation  m^made 
in  bail  in  the  alternative.     The  action  was  debt  upon  JJe^^hurehof 
bond,  and  in  the  bond  the  defendant  was  described  as  «he|Mri»hof 

'  which  the  de- 

of  Wortiuim  Dale  Farm^  in  the  parish  of  Lifton^  in  the  fcndant  was 

descnbed  to  be 

county  oi  Devon.     The  bond  bore  date  about  twelve  id  the  writ,  and 

in  the  bond 

years  before  the  action  was  commenced,  and  about  the  upon  which  the 
same  time  the  defendant  had  sold  Wortham  Dale  Farm  brought,  but 
to  the  plaintiff,  which,  however,  he  had  continued  to  not^lretide  at 
rent  of  him  for  two  or  three  years  after  the  sale.     He  *•  p^i^m!" 
had  then  removed  from  the  parish,  and  for  seven  years  »^»on^«»«d«» 
his  principal  residence  had  been  in  the  parish  of  George^  y^n^  the  out- 
ham^  fifty  miles  from  Lijiorij  but  in  the  same  county,  wantofpro- 

.  iini  clamations,  and 

The  amdavits  for  the  rule  stated,  that  the  defendant  ordered  bail  to 
was  possessed  of  several  houses  in  Southwarkj  which  had  uie  condemn. 
required  his  personal  attendance  occasionally  in  Ix}n'  *"**"  »»on*^y- 
dan:  the  affidavits  against  it  disclosed  a  great  many 
shifts  practised  by  the  defendant  in  the  avoidance  of 
process  in  London  and  Middlesex  in  other  suits  than  the 
present,  and  also  a  secreting  of  himself  in  his  dwelling- 
house  in  Georgeham  to  avoid  service  of  the  process  in  this 
suit;  but  they  shewed  also  that  the  plaintiff  had  attempted 
to  serve  his  process  on  defendant  in  the  parish  of  George^ 
ham  ;  that  the  shei*iff  about  the  same  time  had  executed  u 
fi.  fa.  on  his  stock  in  the  same  parish.     The  plaintiff's 
attorney  and  agent  swore  expressly  that  they  did  not 
consider  Georgeham  to  be  tlie  last  permanent  place  of 
residence  of  the  defendant^  nor  did  they  know  in  what 
Vol.  Ill,  M  m  part 
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part  of  the  county  hb  last  place  of  residence  was.  The 
third  proclamation  under  the  outlawry  was  made  at  the 
church-door  of  the  parish  of  Ljftaru 

Marryai  now  shewed  cau^  The  defendant  sedcs  to 
reverse  the  outlawry  on  the  ground  that  the  third  pro- 
clamation was  not  made  at  the  place  prescribed  by  the 
statute  of  Elizabeth*  If  that  aUq[ation  b  corxectf  thfa 
case.must  be  considered  as  if  no  proclamation  bi|d  bjeen 
madfi^  Waieny.  7Ia^2ar(a]^  and  then  it  b  quite  dear  that 
bail  must  be  given  to  satisfy  the  condemnation  money, 

Coleridge  contnL  It  b  impossible  to  distinguish  the 
case  of  a  proclamaticm  made  at  a  wrong  time^  from  one 
where  it  b  made  at  a  wrong  place.  It  appears^  howr 
ever,  that  in  WaUn  v.  Tajfiorj  bail  was  given  in  the 
altemative»  and  therefore  the  court  must  have  Qonsir 
dered  the  ihaking  of  the  proclamation  at  the  wrong 
time  as  a  mere  irregularity,  because  if  there  was  no  pro- 
clamation the  recognizance  of  bail  ought  to  have  been 
taken  to  satisfy  the  condemnation  money.  Besides,  ii| 
this  case  there  has  been  an  abuse  of  the  process  of  the 
Court,  because  the  proclamation  has  been  made  at  a 
place  distant  fifty  miles  from  that  where  the  defendant 
resided,  and  the  plaintiff  by  using  due  diligence  might 
have  ascertained  the  defendant's  residence.  In  Hely  v. 
Hewson  {b\  the  Court  reversed  the  outlawry  on  motion, 
on  the  ground  that  the  outlaw  was  a  prisoner  pending 
the  writ  of  exigent  That  decision,  as  explained  by 
Ixam'cnce  J.  in  Beauchamp  v.  Tomkins  (c),  proceeded  on 
the  ground  that  their  process  was  abused,  for  the  de- 
fendant was  in  the  country,  and  by  due  diligence  might 


(n)  2  B.  iC.  353. 


(b)  Barnes,  921. 


(c)  3  Taunt.  143. 

have 
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have  been  found.    Iq  If  esse  v.  f^^xMf  (a)f  where  the  out-       1824» 
li^wxy  was  reversed  because  the  defendant  was  beyond 
seas  $t  the  time  when  thie  outlawTv  took  place,  it  was       Mgamat 
held  tb#t  the  recognizance  was  to  be  taken  in  the  alter- 


Abbott  C.J.  It  ^^pears  to  me  that  this  case  is  di$- 
tiingiiishable  from  those  which  j^^ve  been  cited  by  the 
defiendimt  There  was  no  objection  in  those  cases  that 
the  proclamation  required  by  the  statute  of  Elizabeih 
had  not  been  made.  Here  thie  objoction  is,  that  although 
the  proclamations  were  in  fact  made^  yet  that  the  third 
prodamatjon  wi^  made  in  the  county  and  at  the  parish 
of  which  the  defendant  was  described  to  be  in  the  writ 
and  in  the  bond»  but  not  in  that  parish  where  be  resided 
at  the  time  when  the  outlawty  took  place.  This  un- 
doubtedly would  have  been  a  good  outlawry  before  the 
statute  of  the  SI  Elizabeth^'  c,  S.  That  statute  enacts, 
that  a  wjrit  of  proclamation  sbdl  bg  awarded  and  made 
out  of  the  same  court  having  day  of  teste  aqd  retqrn  11$ 
the  said  writ  of  exigent  shall  have,  directed  and  deli- 
vered of  record  to  tlie  sheriff  of  the  county  where  the 
defendant  at  the  time  of  the  exigent  so  awards  shall  be 
dw^iipg,  aqd  that  the  sheriff  of  (he  county  untp  whom 
any  such  writ  of  proclamation  shall  be  direct^,  sht^ll 
make  three  proclamations,  the  third  to  be  a/  or. near  to 
the  most  usual  door  of  the  church  or  chapel  of  that  torn*  or 
parish  tohere  the  defmdant  shall  be  dwdling*  Now,  in 
this  cose^  the  sheriff  instead  of  making  the  third  pro- 
clamation in  the  parish  where  the  defendant  dufrelt, 
made  it  in  the  parish  of  which  he  was  described  to  be 
in  the  writ  and  ih  the  bond  which  he  executed,  and  tfie 

(a)  4Tauni.  e9l, 

M  m  2  question 
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I'JftiM.       qmstion  is,  whedier  the  defisiidaiit  who  now  applies  to 
set  wide  the  outkiny,  is  entitled  to  hate  diat  done  ex- 


•^  t » •  .1  i 


bept  on  the  terms  of  giving  ImuI  -to  pay  the 
atitio  money.  If  the  [daindff  or  his  attorney  had  done 
this  wilfidly  in  order  to  prevent  the  defendant  from 
knowing  ity  the  Court  mighty  at  their  discretion^  haie 
allowed  bail  to  be  taken  in  another  form,  but  I  cannot 
ccheet  that  from  the  aflUavits.  It  a{qpears  that  the  de- 
fendant was  constantly  moving  from  (dace  to  places  and 
that  it  must  have  been  a  matter  of  great  difficulty  to 
ascertain  his  resMence.  That  being  so^  I  think  that  as 
the  third  proclamation  was  not  made  in  the  place  where 
according  to  the  provisions  of  the  statute  of  Wixabeth  it 
ought  to  have  been  mad^  it  is  to  be  considered  as  if  no 
sudi  proclamation  had  been  made.  I  think,  therefore, 
that  the  recognizance  of  bail  must  be  taken  to  pay  the 
condemnation  -money* 

HoLROTD  J.  If  this  be  a  ease  within  the  statute  of 
Elizabeth^  it  is  quite  clear  that  the  Court  have  no  dis- 
cretionary power,  but  must  order  bail  to  be  taken  to 
pay  the  condemnation  money.  Now  here  the  objection 
is,  that  the  proclamation  was  not  made  at  the  place 
where  the  statute  of  Elizabeth  requires  it  to  be  made. 
Then  it  must  be  considered  as  if  no  such  proclamation 
had  been  made  as  is  required  by  that  statute.  I  think 
also  upon  the  facts  disclosed  in  the  affidavits,  that  there 
was  not  any  want  of  due  diligence  on  the  part  of  the 
plaintiiF  or  the  party  employed  by  him  to  ascertain 
where  the  defendant  resided. 

LiTTLEDALE  J.    Where  an  outlawry  is  to  be  reversed 
for  irregularity,  the  Court  may,  in  its  discretion,  order 

bail 
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bail  ta  be  taken  in  the  alternative,  but  where  it  is  to  be        1824. 

reversed  on  the  ground  that  the  provisions  of  the  sta-       

r  tote  of  Elizabeth  have  not  been  complied  with,  then  the  againu 
Court  are  bound  to  order  bail  to  be  taken  to  pay  the 
ooodemnation  money.  Now  I  think  this  case  strictly 
.within  the  statute  of  Elizabeii^  because  the  third  pro* 
olamaticHi  not  having  been  made  at  the  place  required 
by  that  statute,  it  must  be  considered  as  if  no  such  pro- 
.ciamation  had  been  made* 

Rule  absolute  on  defendant's  putting  in  bail  to 
answer  the  condemnation  money. 


Neale  against  Wyllie.  n1^7^. 

J^OVENANT.     The  declaration  stated  a  demise  by  Wbcre  the  te. 
indaiture,  in  1804,  of  certain  premises  by  plaintiff  "cm*  contSn* 
to  one  Fimh^  for  eighteen  years,  wanting  seven  days,  if  Jo^r^iTun^* 
one  EUx.  Coppock  should  so  long  live ;  and  a  covenant  ^^!^^^  ^*  P**" 

*^^  D  '  mues  to  one 

to  repair  and  leave  the  premises  in  repair  at  the  ex-  who  entered 

into  a  similar 

piration  of  the  term.     That  the  interest  of  Finch  vested  covenant,  and 
m  defendant  by  assignment,  that  defendant  dunng  the  lessor  brought 
term  suffered  the  premises  to  be  out  of  repair,  and  so  this  covenant 
left  them  at  the  expiration  of  the  term  in  1822.     By  ical!!%*nTrc. 
rsaaon  whereof  plaintiff  afterwards,  to  wit,  on,  &c.  was  thirthc'd!!!*'*^' 
finiced  and  obliged  to  pay,  and  did  pay  to  the  said  ™^*jY***^ 
EUz.  Coppock^  (by  whom  the  premises  had  been  demised  ^^^  acu'on,  and 

also  the  costs 

:lo  plaintiff  for  a  longer  term  before  he  granted  the  of  defending 

1  -rt*     »  \     1  PI  J   <•        1  **»  might  be 

lease  to  Ftnchj)  the  sum  oi  IQl^  as  and  for  damages  for  reoovenrd  as 
the  bad  state  of  repair  of  the  premises;  and  also  100/.  Lagesinan 
for  the  costs  of  an  action  brought  against  him  by  Eliz.  uJ^ trndSto!*^ 
Coppock  to  recover  those  damages,  aud  whereby  also  he  broM*!*^^^ 

Mm  3  was  «^?»nt»« 

rspair. 
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I8fi4.  ^1^  pot  to  the  fiiriher  OEpeose  of  lOOL  in  dfefehttdg 
— —  that  aedon.  llie  •  deftiidant  soffiu^  jodMtent  1^ 
Mten  fimlt  On  the  cocecotioD  of  the  writ  of  enquify  -Ibe 
plaintiff  pTOTcd  that  the  pranises  ware  left  out  of  Mpnir 
at  die  esqnnition  of  the  Beftndantfa  term,  aa  alkjgkii  in 
life  dederation.  He  thui  prov^  that  lie  wae  leiiatttt  ef 
the  premises  to  Bfrs.  Ontppockf  voider  a  I^teie  gteMsd  to 
faun  m  1801,  hi  which  there  was  tt  tovetdltit  to  tl)^; 
and  that  he  paid  10/.  damage^  And  571.  doHtBf  bx  en 
action  broogfat  by  Mrs.  Cqppock  on  that  coi^eiiint ;  and 
also  that  the  costs  of  the  defence  amobnted  to  482.  The 
juiy  assessed  the  damages  at  102.,  the  sum  recovered  b^ 
Mrs.  Coppodt.  In  this  term  Abraham  obtained  a  mie 
nisi  to  set  aside  that  inquisition,  and  have  a  new  writ  of 
enquiry  executed. 

HMtehiniKm  shewed  causes  and  contenUlfid  disi  iti4  de- 
fendant was  not  liable  to  pay  the  costs  of  the  acdon 
brought  by  Mrs.  C&ppock  against  the  present  plaintiff. 
The  defendant  was  not  assignee  of  the  original  lease^ 
but  an  under-lessee,  so  that  there  was  not  any  privity 
between  him  and  Mrs.  Coppock;  nor  was  there  any 
covenant  by  the  defendant  to  indemnify  the  plaintiff 
against  any  costs  or  damages  which  he  might  sustain  in 
any  action  bixmght  egainst  him  for  not  rep^ring  the 
premises.  The  plamtiff  niight,  if  he  bad  tbongfat 
fit,  have  repaired  the  premises,  and  then  nb  action 
'  could  have  been  brought  against  him;  he  ought  not, 
therefore,  to  recover  the  costs  of  such  an  action  9s 
special  damages. 

Abraham  contr^  was  stopped  by  the  Conrt. 

Per 


IH  THE  Fifth  Year  of  GEORGE  IV.  535 

Per  Curiam.  The  defendant  by  taking  an  assign-  1824. 
ment  of  the  lease  granted  to  Finch  bound  himself  by  ^ 
the  covenant  to  keep  the  premises  in  repair  during  the  agpmsi 
term  thereby  granted,  and  so  to  deliver  them  up  at  the 
ex|Nration  of  the  term.  Tlie  premises  were  suffered  to 
be  out  of  repair,  in  consequence  whereof  an  action  was 
oommenced  against  the  present  plaintiff/  and  he  has 
alleged  as  special  damage,  resulting  from  the  defend- 
ant's breach  of  covenant,  that  he  was  compelled  to  pay 
damages  and  costs  in  that  action,  and  was  also  put  to 
considerable  expence  in  defending  it  If  he  could  not 
Kcover  those  damages  and  costs  against  this  defendant 
he  would  be  without  redress  for  an  injury  sustained 
through  the  neglect  of  the  defendant,  and  not  in  conse- 
quence of  his  own  default;  for  during  the  term  he  could 
not  enter  and  repair  the  premises  without  rendering 
himself  liaUe  to  be  treated  as  a  trespasser.  For  these 
veasons  we  think  that  the  jury  assessed  the  damages 
upon  erroneous  grounds,  and  that  a  new  writ  of  enquiry 
most  be  executed. 

Rule  absolute. 


■  V 


Stephens  against  Weston  and  Griffiths,       Monday, 

^^  Nov.  29th. 

TN  September  1822,  defendant   Weston  distrained  for  Where  an  ap- 

tent  upon  a  farm  of  which  the  plaintiff  was  tenant;  made  to  set  off* 

the  distress  not  producing  sufficient  to  pay  the  arrears,  ^ge^in  one 

ff^eston^  on  the  8d  of  October^  brought  an  action  against  J!J^"  reward 

SUphensfoT  the  balance,  which  was  tried  at  the  Hereford  '?  *  crow  »c- 

•*  '  ••'  tion,  an  attor- 

Spring  assizes  1 823,  when  the  plaintiff  obtained  a  verdict  "^y  ^.  *^»«" 

mctit  obtained 
by  his  client  againat  ilie  opposite  party,  to  the  extent  of  his  costs  of  that  cause  only. 

M  m  4  for 
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1824.  for  385^  10^.;  and  the  costs  were  subsequently  taxed  at 
Sn?BBKi  ^^^'9  making  together  433t  10*.  In  November  1822,' 
^aititi  Slephetis  brought  an  action  against  Weston  and  three 
other  persons  employed  by  him  in  making  the  distress ; 
and  at  the  Spring  assizes  1823,  obtained  a  verdict.  The 
damages  and  taxed  costs  in  that  action  amounted  to  the 
sum  of  208A  105.,  which  was  paid  on  the  3d  of  November* 
1823.  In  November  1822,  Stephens  brought  an  action- 
against  Weston  and  three  other  persons,  Harris^  Cole^  aihL 
the  defendant  Griffiths^  for  taking  possession  of  his  farm 
under  an  order  of  justices  made  as  upon  a  vacant  pos- 
session ;  and  he  also  appealed  against  that  order.  This 
action  was  tried,  and  the  appeal  heard  at  the  Spring 
assizes  1823,  when  Stephens  recovered  against  Weston^ 
Harris,  and  Cole,  but  Griffiths  was  acquitted,  and  resti- 
tution of  the  farm  was  ordered  upon  the  appeal.  The 
farm  was  restored  to  him  on  the  1st  o(  April,  and  the 
costs  of  the  action  of  trespass  being  taxed  amounted, 
together  with  the  damages,  to  88/.  IO5.,  which  were 
paid  on  the  5th  November  1823.  Stephens^  in  April 
1823,  commenced  the  present  action  against  Weston 
and  Griffiths  for  a  continuation  of  the  trespass  in  keep- 
ing possession  of  the  ferm  from  the  18th  September 
1822,  until  the  1st  of  April  1823.  During  that  time 
Griffiths  held  the  farm  as  tenant  to  Weston  under  a 
promise  of  indemnity.  The  defendants  suffered  judg- 
ment by  default,  which  was  signed  on  the  16th  ofjulj/, 
and  a  writ  of  enquiry  was  executed  on  the  15th  of  Sep- 
tember, when  the  damages  were  assessed  at  I6OL  The 
defendant  Weston  died  on  the  16th  of  October.  In 
Michaelmas  term  an  application  was  made  to  the  Court, 
with  the  consent  of  the  personal  representatives  of  the 
defendant  Weston,  to  set  off  the  amount  of  the  damages 

and 
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and  costs  in  this  action  against  the  damages  and  costs  in        1824; 
the  cause  in  which  Weston  was  plaintiff,  and  in  which       „ 
he  had  recovered  433/.  10$* ;  and  a  rule  was  made  by       ^jS^^ 
which  it  was  referred  to  the  Master  to  ascertain  the 
amount  of  the  lien  of  the  plaintiff's  attorney  on  the 
judgment  obtained  in  this  cause;  and  that  the  damages 
and  costs  in  this  action  should  be  set  off  against  the 
damages  and  costs  in  the  action  of  fVesUm  v.  Stephens^ 
subject  to  the  amount  which  the  Master  should  find  to 
'  be  the  attorney's  lien.     The  Master  was  of  opinion  that 
the  plaintiff's  attorney  had  a  lien  oh  the  judgment  for 
all  business  transacted  for  the  plaintiff  in  the  causes, 
wherein  the  parties  were  virtually  the  same,  and  which 
arose  out  of  the  same  grievance;  and  he  taxed  all. the 
bills  of  costs  in  the  various  causes  before  enumerated 
as  between  attorney  and  client.     The  costs  in  this  par- 
ticular cause  were  taxed  at  76/.  105.;  and  the  Master 
found  that  the  lien  of  the  plaintiff's  attorney  on  the  judg- 
ment in  this  case  amounted  to  188/.  17^.  1  Id. 

Marryat  now  shewed  cause.  This  court  have  laid  it 
down  as  a  general  rule,  that  the  equitable  claims  of  the 
parties  to  a  suit  are  not  to  prejudice  the  lien  of  the 
attorney.  In  this  case  it  is  quite  clear,  that  if  the 
damages  and  costs  in  this  action  had  been  paid  to  the 
plaintiff's  attorney  he  would  have  been  entitled  to  retain 
them  for  his  general  balance;  and  if  that  be  so,  and  the 
defendants  in  this  action  are  entitied  to  set  off  the 
amount  of  the  judgment  obtained  by.  them  against  the 
damages  and  costs  in  this  action,  the  plaintiff's  attorney 
will  be  deprived  of  the  general  lien  which  he  otherwise 
would  have  had.     In  Harrison  v.  Bainbridgej  decided 

in  this  court  last  Easier  term,  where  (be  Court  allowed 

the 
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1B84*  die  costs  in  eqiiHj  to  bb  set  off  against  a  jadgment  at 
Uwi  the  Lbrd  CSiief  Joslke  said  that  tt  must  be  subject 
to  the  genend  lien  of  the  aUoni6y.(a) 

IF»  JE.  2InMfort|  oontnly  was  stopped  by  the  Court. 


.  Abbott  C.  J.  The  cmly  anthoritf  died  to  shew  that 
an  attomegr  hat  a  general  lien  on  a  judgment  obtuBBd 
bj  Us  dient . against  the  opposite  party  is  U'  dictpm, 
attributed  to  me  in  Harrtion  t.  Bajmbridge.  It  is  to  be 
obserfedj  Uiat  iii  that  ease  the  questimi  was^  not  whether 
the  lien  was  general  or  spemal^  but  whether  the  costs  of 
abHl  in  equity^  which  had  been  dismissed^,  might  be  ieC 
off.  ajgainst  the  judgment  in^an  action  brou^^t  Soft  the 
same  causey  4uid  the  Court  decided  that  thsy  might 
sulgect  to  the  lien  of  the  attorney;  and  it  issud  that 
I  used  the  ezpresdony  ^  subject  to  the  general  lien 
of  the  attorney/'  If  I  did,  it  certainly  was  an  inac- 
curate expression.  It  is  to  be  observed,  however,  that 
that  case  was  referred  to  the  Master  to  ascertain  the 
amount  of  the  attorney's  lien ;  and  that  it  is  still  pending 
before  the  Master,  who  now  awaits  the  decision  of  the 
Court  in  this  case  before  he  makes  his  report*  In- 
dependently of  tliat  supposed  expression  of  mine,  there 
is  no  authority  for  saying  that  an  attorney  is  entitled  to 
claim  a  general  lien  on  such  a  judgment  In  Middleton 
V.  HiU{b)  the  costs  in  error  were  considered  as  costs  in 
the  cause.  In  the  present  case  the  attorney  cUdms  a 
lien  not  merely  for  the  costs  in  this  particular  cause,  but 
for  costs  incurred  in  other  causes  in  which  the  damages 
and  costs  have  been  paid.     So  thai  the  effect  of  allow- 

(a)    S«e  tliis  case  reported  in  2  J9.  j*  C.  800.,  where  the  expression 
gtturtd  litn  do«t  not  occur. 

ing 
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ibgsoch  a  lien  wbuld  be  to  make  the  fnresent  defendflbt  1824. 
pBLymch  oosU  twice  oTer^  which  certainly  would  not  be 
eonsiateni:  with  justice.  Another  question  is^  whether 
die  present  plaintiff  is  entitled  to  a  lien  fiir  the  costs  of 
the  dippeal.  Now,  it  does  not  aippear  lipbn  the  affidavits 
li^hetfaer  diat  appeal  Was  necessary  in  order  to  enable 
tte  plaintiff  to  bring  the  action  of  trespass  If  that 
woe  BOj  perhaps  it  might  be  considered  as  (larcel  of  the 
causei  as  the  writ  of  error  was  in  the  cade  di  JUSddleion 
V.  Hill.  I  think  it  sufficient  to  answer  all  the  purposes 
«C  jnstice,  to  lay  it  down  as  a  rulei  that  when  a  party 
aseloB  to  set  off  judgments  in  different  adibnsi  the  attorney 
AaH  ha(ve  a  lien  for  his  costs  in  the  particular  cause 
oidy';  and  I  think  that  that  is  the  only  lien  which  an 
ettoRiey  is  by  law  entitled  to  insist  upon. 
ii.  • 

•  .  Batley  J.  This  is  an  application  to  the  ei]uitable 
joiisdiotion  of  the  Court  In  the  Common  Pleas,  the 
attorney's  lien  for  his  costs  is  held  to  be  subject  to  die 
equitable  claims  of  the  parties  in  the  cause ;  but  in  this 
ooort,  parties  are  not  allowed  to  set  off  judgments  until 
the  attorney's  bill  for  the  costs  in  the  particular  cause  has 
been  discharged.  I  am  not  aware  of  any  authority  to  shew 
that  an  attorney  in  such  a  case  has  a  general  lien ;  and 
I  think  that  the  case  of  Middleton  v.  Hill  is  an  authority 
to  shew  that  his  lien  is  cbnfined  to  the  costs  in  the  par- 
'ticular  cause.  In  that  case,  it  was  held  that  the  lien  of 
the  plaintiff's  attorney  upon  the  debt  and  costs  recovered 
in  the  cause  after  affirmance  upon  writ  of  error,  must  be 
satisfied  before  the  defendants  were  entitled  to  set  them 
off  against  a  judgment  recovered  by  them  in  another 
cause  against  the  plaintiffs ;  and  that  costs  in  error  were 
costs  hi  the  cause.     It  was  objected  that  the  costs  to  be 

allowed 
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allowed  to  the  plaintifT's  attorney  oliglit  not  to  include 
the  costs  in  error ;  but  the  Court  held  that  the  costs  in 
error  were  costs  in  the  cause ;  for  the  [ikinllff  was  not 
in  full  possession  of  his  judgment  until  tlie  writ  of  error 
was  determined.  Now,  if  the  attorney  had  been  entitled  to 
a  geuei-al  lien,  that  question  could  not  have  arisen.  It 
is  clear,  therefore,  that  it  was  considered  both  by  the 
counsel  and  the  Court  in  that  cose,  that  the  attorney 
had  a  lien  for  his  costs  in  the  particular  cause  only. 

HoLitOYD  J.  Although  an  attorney  has  u  general 
lien,  as  against  his  own  client,  it  by  na  means  follows 
that  he  has  a  general  lien  so  as  to  oflect  the  lights  of 
other  persons.  Where  nn  attorney  has  been  at  (lie 
expence  of  obtaining  a  judgment,  it  is  perfectly  consist- 
ent with  justice  that  the  debt  due  to  him  for  costs  should 
be  paid  to  him  out  of  that  debt  of  which  he  has  been 
the  means  of  procuring  payment  to  his  client;  but  it  is 
-Boffident  for  all  the  purposes  of  justice,  to  say  that  the 
attorney  shall  have  a  lien  on  the  judgment  so  obtained 
agsinst  the  opposite  pai^  for  the  coats  in  that  patticuiar 
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Sykes  against  Stkes  and  Another,  (a) 

CASE.     The  declaration  alleiied  that  the  plaintifl^  Wbereama- 
^*  r  — »  nttfacturer  had 

before  and  at  the  time  of  committing  tbe  grievjinces  adopted  a  par- 
complained  of,  carried  on  the  business  of  a  shot-belt  and  for  his  goods, 
powder-flask  manufacturer,  and  made  and  sold  for  profit  *^  ^j^x,  they 
a  lai^e  quantity  of  shot-belts,  powder-flasks,  &c.,  which  ^"^^hlm^ 
he  was  accustomed  to  mark  with  the  words    "  Sykes  ***^'  that  an 

*^         action  on  the 

Patent,"  in  order  to  denote  that  they  were  manufactured  c*«c  ^"^  main- 

^   ^         ^  tainable  by  him 

by  him,   the  plainti£^  and  to  distinguish  them   from  against  another 
i^ddes  of  the  same  description  manu&ctured  by  other  S^tt 

___  ,   ,     ,  _,       ,         _  .  .  1     same  mark  for 

persons*    That  plaintiff  enjoyed  great  reputation  with  the  purpose  of 

the  public,  on  account  of  the  good  quality  of  tbe  said  b^goo^^ro 

articles,  and  made  great  gains  by  the  sale  of  them,  and  "*J2jf"2SJjJff 

that  defendants,  knowing  the  premises,  and  contriving,  *"*^  '!^'^^** 

&c^  did  wrongfully,  knowing,  and  fraudulendy,  against  marked  a^  and 

for  goods  ma- 

the  will  and  without  the  licence  and  consent  of  the  nufacturedby 
plainu£^  make  a  great  quantity  of  shot-belts  and  powder-  The  deciar- 
flasks,  and  cause  them  to  be  marked  with  the  words  ^hat  defendant 
«  Sykes  Patent,"  in  imitation  of  the  said  mark  so  made  jl^^^nd  fof^* 
by  the  plaintiff  in  that  behalf  as  aforesaid,  and  in  order  ?^JJJ*k"Iu 
to  denote  that  the  said  shot-belts  and  powder-flasks,  &c.  piainttir ;  it 

*  appeared  m 

were  of  the  manufacture  of  the  plaintiff;  and  did  know-  evidence  that 
ingly,  wrongfully,  and  deceitfully  sell,  for  their  own  who  bought  the 
lucre  and  gain,  the  said  articles  so  made  and  marked  dd^dant  knew 
as  aforesaid,  as  and  for  shot-belts  and  powder-flasks,  J^  ^uf^- 
8lc  of  the  manufecture  of  the  plaintiff;  whereby  plain-  IhrdifendlSf 

used  the  plain- 
tiff's mark,  and  sold  the  goods  so  n;arked  in  order  that  his  customers  might,  and  in 
fiict  they  did,  resell  them  as  and  for  goodx  manufactured  by  the  plaintiff:   Held,  that  this 
cvidenGe  supported  the  declaration. 

'  (a)  This  case  ought  to  hare  appeared  in  an  earlier  day  in  this  term,  but 
it  was  unaToidably  postponed. 

tiff 
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1884^  tiff  was  prevented  from  sdUng  a  great  quantity  of  shot- 
hdtaf  powder^asks,  &c^  and  greatly  injured  in  rqntfr* 
tion,  the  artidea  qo  manu&ctnred  and  sold  by  the  de- 
fendants being  gmitly  inferior  to  those  mannfeetined  by 
theplaintiflEL  Ptea,  not  guilty*  At  the  trial  before  Bo^i^J.^ 
al=  the  bst  Yarhkire  assises,  it  was  proved  that  soin0 
Tssfes  since  the  plaintiff^s  fetiiier  obtuned  a  patent  for 
the  Bumnfeetore  (^ the  arddes  in  question.  In  an  action' 
afterlrards  brought  for  infrlhgtng  the  patent,  it  was  hdd 
to  be  infalidy  on  account  ofti  defect  in  the  spedficatiiMr; 
but  the  patentee^  and  aftehfards  the  plaintil^  oontiiined 
to  marie  thdr  artides^with  the  words  <*  Skfkes  Patentt" 
in  order  to  distiiq^nish  them  as  their  mani:£icture»  The 
defendants  afterwards  commenced  busineas,  and  nmHu- 
feetured  articles  of  the  same  sort,  but  of  an  inferior  de- . 
scriptlon,  and  sold  them  at  a  reduced  price  to  tiie  retail 
dealers.  They  marked  them  witit  a  stamps  tesembting  * 
as  nearly  as  possible  that  used  by  the  plaintifl^  in  order 
that  the  retail  dealers  might,  and  it  was  proved  that  diey 
actually  did  sell  them  again,  as  and  for  goods  manu- 
factured by  the  plaintiff;  but  the  persons  who  bought 
these  articles  from  the  defendants,  for  the  purpose  of  so 
reselling  them,  knew  by  whom  they  were  manuiactured. 
It  further  appeared,  that  the  plaintiff's  sale  had  de- 
creased since  the  defendants  commenced  this  business. 
It  was  contended  for  the  defendants,  that  the  plaintiffis 
could  not  maintain  this  action,  for  that  one  of  the  de- 
fendants being  named  St/kes,  he  had  a  right  to  mark  his 
goods  with  that  name,  and  had  also  as  much  right  to  add 
the  word  ^*  patent''  as  the  plaintiff,  the  patent  granted 
to  the  latter  having  been  declared  invalid.  The  learned 
Judge  overruled  the  objection,  as  the  defendant  had  no 
right  so  to  mark  hb  goods  as  aiid  for  goods  manufec* 

20  tured 
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:ured  by  the  plaintiff,  which  is  the  allegation  in  the  de-  1824* 
rlaration.  It  was  then  urged  that  the  declaration  was  """^ 
not  supported  by  the  evidence,  for  that  it  charged  that  (^futut 
the  defendants  sold  the  goods  as  and  for  goods  made  by 
the  plaintifi^  whereas  the  immediate  purchasers  knew 
tbem  to  be  manu&ctured  by  the  defendants.  The 
learned  Judge  overruled  this  objection  also,  and  left  it 
to  the  jury  to  say,  whether  the  defendants  adopted  the 
mask  in  question  for  the  purpose  of  inducing  the  public 
to  suppose  that  the  articles  were  not  manufactured  by 
them  but  by  the  plaintifi^  and  they  found  a  verdict  for 
the  plaintiff.     And  now 

Broitgkam  moved  for  a  rule  nisi  for  a  new  trial,  and 
renewed  tlie  second  objection  taken  at  the  trial,  and 
contended,  that  the  facts  proved  did  not  support  the 
declaration*  The  allegation  should  have  been,  not 
that  defendants  sold  the  goods  as  and  for  goods  mado 
by  the  plaintiff,  but  that  they  sold  them  to  third  per- 
sons, in  order  that  they  might  be  resold,  as  and  for 
goods  manufactured  by  tlie  plaintiff. 

Abbott  C.  J.  I  think  that  the  substance  of  the  de- 
claration was  proved.  It  was  established  most  clearly, 
that  the  defendants  marked  the  goods  manu&ctured  by 
them  with  tlie  words  "  Sykes  Patent,"  in  order  to  de- 
note that  they  were  of  the  genuine  manufecture  of  the 
plaintiff;  and  although  they  did  not  diemselves  sell 
them  as  goods  of  the  plaintiff's  manufecture,  yet  they 
sold  them  to  retail  dealers,  for  the  express  purpose  of 
being  resold,  as  goods  of  the  plaintiff's  manufacture.  I 
think  that  is  substantially  the  same  thing,  and  that  we 
ought  not  to  disturb  the  verdict. 

Rule  refused. 
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The  King  (gainst  Tucker. 

ryS  the  4th  of  Nooember  1828»  two  corn  stacks,  the 
s i^MdM^  .  property  of  Tudxr^  were  wilfiiUy  set  on  fire  in  the' 
•a  ifiplieiiion  hundred  of  Wmtentoke^  m  the  oounty  of  Somerset  by 
8  G.4.  e.S8;  some  person  unknown.  The  damages  sustained  amonnt- 
difoNdte^  hig  to  SOI.  Tucker  gave  the  notice  required  by  the 
^j^^yy^tl!!"    8  6. 4.  e.  33.  f*  S.  {a\  and  in  pursuance  thereof  a  spedal 


UMtotlie 


(«)  Thii  wcticNi  mciiy  *'  Thai  where  the  Iom,  injaiy*  or  dami^ 
daimtd  or  alleged  to  bare  been  anitahied,  ihaU  not  exceed  ia  amomit  tbe 
•am  of  SOlit  H  riiall  and  maj  be  lawful  Ibr  the  pertf  or  portiai  dainnHhd 
or  ii^{ni«d»  and  bc^  ibe,  and  tbey  are  berebj  direded  wlliiin  ont  calioday 
aoBtli  next  after  eodi  damage  or  fa^lwj  ihaU  bave  been  itainadj  to  gifo 
aotioa  in  writing  to  tbafaii^oonalabla  of  the  hundred,  Ae;  inwUcbaoch 
loaiy  ii^infyy  or  damage  Aall  bava  been  eoflkred  or  eMirfmdt  of  ondi 
riotont  or  tamnltuoue  — wnbly  banng  taken  placet  and  iIm  nalare  and 
amount  of  the  lossy  injury,  or  damage  sustained,  and  of  his,  her,  and  their 
intention  of  calling  upon  the  inhabitants  of  such  hundred,  &c  to  make 
good  such  loss,  injury,  or  damage;  and  the  said  high  constable  is  forth- 
with to  give  notice  in  writing  thereof  to  the  magistrates  residing  in  or 
acting  for  such  hundred,  &c.,  who  shall  thereupon  appoint  a  special  petty 
session  to  be  holden  within  thirty  dajrs  next  after  the  receipt  of  such  notice* 
of  all  the  magistrates  residing  in  or  acting  for  such  hundred,  &c.,  to  hear 
and  determine  of  any  complaint  which  may  be  then  and  there  brought 
before  them,  for  or  on  account  of  any  such  damage  or  injury  having  been 
sustained  by  or  through  the  means  aforesaid ;  and  the  party  or  parties  so 
danmificd  and  injured,  is  and  are  hereby  directed  to  give  notice,  or  cause 
a  notice  in  writing  to  be  placed  on  the  church  or  chapel  doon,  or  most 
conspicuous  place  of  the  parish,  township,  or  place  in  which  such  loss,  &c. 
shall  have  been  sustained,  on  two  successive  Sundays  next  preceding  tha 
day  of  holding  such  special  petty  session,  of  the  intent  and  purpose  for 
which  such  special  petty  session  is  to  be  held.'* 

By  sect.  7.  it  is  enacted,  **  That  if  any^rson  or  persons  in  England 
shall  think  himself^  horsclf,  or  themselves  aggrieved  by  any  thing  doAe  in 
pursuance  of  this  act,  such  person  or  persons  may  api)eal  to  the  justices  of 
the  peace  at  their  next  general  quarter  sessions  of  the  peace  to  be  holdcu 
for  such  county.*' 

17  petty 
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petty  sessions  was  holden  on  the  9th  of  December  1S23,  1824. 
by  jS.  T.  W.J  T.  TV. J  and  R.P.f  justices  acting  for  the  — — 
hundred  of  Winterstokej  to  hear  the  complaint  Having  against 
heard  the  evidence  the  justices  dismissed  the  complaint, 
on  the  ground  that  they  had  no  power  to  grant  relief,  as 
it  had  not  been  proved  to  them  that  any  riot  or  tumultu- 
ous assembly  existed  when  the  offence  was  committed, 
or  that  the  persons  who  committed  it  were  armed  with 
swords,  fire-arms,  or  other  offensive  weapons,  or  had 
their  faces  blacked,  or  were  in  disguised  habits.  Tticker 
entered  an  appeal  at  the  general  quarter  sessions  holden 
for  the  county,  on  the  12th  of  January.^  1824.  The 
justices  at  sessions  dismissed  the  appeal,  on  the  ground 
that  they  had  not  jurisdiction  to  hear  it.  In  Easter  term 
a  rule  was  obtained,  calling  upon  the  justices  of  the 
county  of  Somerset,  to  shew  cause  why  a  mandamus 
should  not  issue,  commanding  them  to  hear  the  appeal, 
upon  notice  of  that  rule  to  be  given  to  the  said  justices, 
or  some  of  them..  The  rule  was  served  upon  those  j^ustices 
alone  who  heard  the  original  complaint  at  the  special 
petty  sessions,  and  upon  the  high  constable  of  the  hun- 
dred. No  cause  was  shewn  and  the  rule  was  made  ab- 
solute,  and  the  mandamus  was  served  upon  the  same 
justices.  At  the  Midsummer  quarter  sessions  it  was 
objected  against  the  appeal,  that  the  rule  nisi  for  the 
mandamus  was  not  properly  served,  and  thereupon  the 
justices  refused  to  hear  the  appeal.  In  this  term  a  rule 
nisi  was  obtained  to  quash  the  writ  of  mandamus,  quia 
improvide  emanavit ;  and  now  the  court  called  upon 

Barnard  to  support  the  rule.  The  rule  nisi  for  the 
mandamus  ought  to  have  been  served  upon  some  justices 
for  the  county  besides  those  who  heard  the  original 

Vol.  III.  N  n  complaint. 
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i9i4t.  cbkijplflint  It  was  not  probable  that  they  would  inierfisfo 
^^.  to  prevent  the  appad  from  being  heard,  howeter  eUar 
Jj^^  it  fD(%ht  be  that  the  sessions  were  not  aathorised  to  heiihr 
it  (The  officet^  of  the  crown  office  stated,  thiit  tiie 
rule  Was  senred  aocordihg  to  the  usual  practioe  of  dnit 
office.)  Soil  the  writ  of  inandamus  ought  not  to  fiaeWa 
issued,  fer  the  justioes  at  sessions  had  no  power  to  IMMr 
die  kpjpHil.  By  the  9  G.  4.  c.  53.  s.  7^  an  appeil  is 
given  to  knj  peiwm  aggrieved  by  any  thing  ddne  in  pat^ 
suanbe  of  diat  act  In  diis  instance  nothing  wdb  dmie 
by  the  justices  in  petty  sessions.  They  heard  ttie  Mb^ 
'  ment  and  evidence  but  thinking  that  the  eottiplaiiUHk 
Iiad  not  established  a  case  within  the  act^  th^  refhitii 
to  make  any  order  and  dismissed  the  oomphunL  Thefe 
wias  nothing  then  to  appeal  against  What  il^as  ealM 
'  an  appeal  was  more  property  an  applicatkm  ip  the 
'  justices  at  k|uarter  sessions  to  exercise  an  orig(inal  juiu- 
diction,  which  is  not  given  to  them  by  the  statute.  This 
is  analogous  to  orders  of  removal  in  which  the  sessions 
have  not  any  original  jurisdiction.  Nor  haVe  they  any 
such  jurisdiction  to  make  a  poor  rate.  So  also,  until 
the  3  Car.  1.  c.  4.,  they  could  not  make  original  or- 
ders of  filiation,  although  an  appeal  was  given  by  the 
18  Miz.  c,  S. :  nor  can  they  entertain  an  appeal  where  an 
information  for  a  penalty  has  been  dismissed.  There 
must  be  some  act  donCf  in  order  to  give  them  juris- 
diction. 

Abbott  C.  J.  I  am  of  opinion  that  we  ought  not 
to  quash  this  writ.  It  appears  that  the  rule  to  shew 
cause  was  served  according  to  the  general  practice 
adopted  in  the  crown  office,  and  therefore  the  justices 
cannot  allege  as  a  ground  of  complaint,  that  they  had 

not 
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not  an  opportunity  of  shewing  cause  against  it*  But  18S4* 
still,  if  the  writ  commanded  them  to  do  that  which  by  iii«  Kwo 
law  ibef  have  no  power  to  do^  it  would  be  the  duty  of  ,^«*'***' 
this  Court  to  quash  it.  The  observation  is  perfectly 
correct,  that  with  respect  to  orders  of  removal  or  of 
filiation  under  the  18  Eliz,  c,  S.,  or  poor  rates  or  pro- 
ceedings to  recover  penalties,  the  sessions  cannot  enter- 
tain an  appeal  unless  some  order  has  been  made.  But 
the  authority  given  by  the  3  G.  4.  c.  33.  is  special  and 
peculiar.  The  party  injured  is,  within  one  month  after 
the  injury  has  been  sustained,  to  give  notice  of  the  in- 
jury to  the  high  constable,  and  that  he  intends  to  call 
upon  the  inhabitants  of  the  hundred  to  make  good  the 
loss.  The  high  constable  is  to  give  notice  to  the 
jftsttees  residing  in  or  acting  for  the  hundred,  who> 
itithin  thirty  days,  are  to  hold  a  special  petty  sessions 
to  bear  the  complaint ;  and  the  party  injured  is  also  to 
Mx  a  notice  to  the  church  door  on  two  Sundays  next 
before  the  holding  of  the  petty  sessions.  The  appli- 
cation for  relief  cannot  then  be  made  to  this  or  that 
justice  at  the  pleasure  of  the  paity,  but  in  such  a  man« 
ner  as  that  all  the  justices  acting  for  the  division  may 
Attend.  The  application  must  be  made  within  a  certain 
time,  notices  are  to  be  given,  and  the  petty  sessions 
must  be  held  within  thirty  days.  The  part}'  cannot^ 
therefore,  renew  his  application  for  relief  if  the  com- 
plaint is  dismissed,  nor  can  this  Court  issue  a  man- 
damus to  the  special  petty  sessions.  The  question  then 
is,  whether  a  dismissal  of  the  complaint,  not  on  the  merits, 
but  on  a  mistaken  notion  of  law,  is  not  under  such  cir- 
cumstances to  be  considered  as  an  act  done,  against  which 
an  appeal  lies  by  the  seventh  section  of  the  act.  I  think 
tiM  H  189  but  my  opinion  b  fouodid  on-  Ae  peodliar 
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TbtKiva 


18S4*       pro vuaonft  and  language  of  the  act,  and  must  not  becon* 
ridered  as  a  precedent  in  any  other  case. 

Rule  discharged  and  peremptory  mandamot 
awarded. 

C*  JF.  tFUliams  and  Jeremy  were  to  have  qpposed  the 
rule. 


MmJksf^         The  Kino  against  The  Justices  of  Lincolnshire. 

As  ipp«l  T)   F*  JONES  in  Trinihf  term  had  obtained  a  ruk^ 

ofbMti^  calling  upon  the  justices  of  the  coun^  oi  JJncdIn 

tanidatUM^  ^^  ^^^  cause  why  a  mandamus  should  not  issuer  di- 
22*2**!^  recting  them  to  enter  as  of  the  last  Easter  general  quarter 
"^"gy**"^  sessionsi  the  appeal  of  John  Ulyait  against  an  order  of 


m  is  rtqairad     two  justices  adjudging  Ubfott  to  be  the  reputed  father  of 

byUi€  49  (r*  3* 

e.68. «.  7.         a  bastard  child,  and  to  cause  continuances  to  be  entered 

until  the  next  general  quarter  sessions,  and  then  to  hear 
and  determine  the  appeal.  The  order  was  made  upon 
the  14th  of  Januaiyj  and  the  next  general  quarter  ses- 
sions of  the  peace  for  the  county  took  place  on  the  27th 
of  April.  No  notice  of  appeal  was  given  nor  any  re- 
cognizance entered  into  to  try  the  appeal  at  that  sessions, 
but  an  application  was  made  to  the  justices  assembled  at 
that  sessions  to  enter  the  appeal  then,  and  to  adjourn 
it  to  the  next  sessions ;  but  the  justices  refused  to  re« 
ceive  the  appeal,  for  want  of  notice  and  recognizance. 
The  affidavits  in  support  of  the  rule  stated  it  had  been 
the  practice  to  receive  such  appeals  without  notice,  and  to 
adjourn  them  to  the  following  sessions,  but  that  was  denied 
by  the  affidavits  on  the  other  side.  It  appeared,  further, 
that  notice  of  appeal  was  given  for  the  adjourned  ses- 
sions at  Spalding^  which  were  held  on  the  6th  of  May. 

Balgtq^ 
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Ba^y  now  shewed  cause,  and  relied  on  the  49  0. 3.        1824. 
c.  68.  5.  7.,  which  enacts,  that  no  appeal  in  any  case  re-     j^  y. 
latiug  to  bastardy  is  to  be  brought^  received,  or  heard,  rptj'f^   ^ 
unless  notice  be  given  according  to  that  act,  ten  days  Lucolmuuu. 
before  the  next  general  quarter  sessions,  and  recogniz« 
ance  entered  into  within  three  days  after  such  notice. 
Ulyatt  having  omitted  to  give  such  notice  and  enter  into 
such  recognizance,  the  court  below  had  no  jurisdiction 
even  to  enter  tlie  appeal,  and  no  notice  or  recognizance 
intended  for  any  adjowmed  sessions  to  be  holden  for  any 
division  of  the  county  would   be  sufficient  under  this 
act 

D.  F.  Jones,  in  support  of  the  rule,  admitted,  that 
though  all  the  other  provisions  of  the  statute  49  G.  S. 
c,6%.  had  reference  to  an  extended  liability  of  the  reputed 
ikther  in  point  of  expence,  yet  the  terms  of  the  seventh 
section  were  general,  '^  no  appeal  in  any  case  relating 
to  bastardy."  But  he  contended,  that  inasmuch  as  it 
appeared  upon  his  affidavits  that  it  had  been  the  prac* 
tice  of  those  sessions  to  enter  the  appeal  at  the  next 
sessions,  and  to  hear  it  at  the  subsequent  sessions,  the 
prohibitory  words  of  the  statute  would  be  satisfied  by 
holding,  that  the  appeal  could  not  be  heard  aiid  decided 
at  the  next  general  quarter  sessions,  unless  the  notices 
and  recognizances  were  given  in  time  for  such  sessions. 
At  all  events  notice  and  recognizance  having  been,  in 
bet,  given  in  time  for  the  sessions  to  be  held  by  adjourn- 
ment at  Spalding  for  anotlier  division  of  the  county, 
Vlyatt  was  entitled  to  have  the  appeal  received  and 
heard,  Rex  v.  Coystan.  {a) 

(a)  liSlki.  149. 

Nn  3  Per 
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IMk  F&Curiamm    Ko  allegod  practioe  can  preml  ^gsiiist 

T^.«t—  iiMi  positive  words  of  the  act^  '^  tluit  no  appeal  shall  be 
hroughty  reoeivedy  or  heard.**  Thejosdcesy  tberefbney 
had  no  power  to  enter  or  JKceiTe  the  appeaL  And  aa 
ta  the  SpaUmg  sesrions,  they  appear  to  be  onl  j  ad^ 
jmamti  session^  wheieas  the  words  of  the  act  are^  '^  the 
MKtgBneral  qnarter  sessions  of  the  peace  for  the  caaaij.^' 
The  notice  and  recognisance  were  clearly  too  lati^  and 
this  nda  most  be  dischai^ged. 

Rule  dischugad* 


_^    BaraoMfm,  on  the  Demise  of  Ga^oBines  and 

Otfaersy  agtumt  Eajdjbs. 


An^eetiiwiit    HTHIS  was  an  cgectment  brought  in  (he  eourt  of  die 

DVOUJEut  ID  Ml         J^ 

inMor  court  mayor,  recorder,  and  bailiffs  of  the  ci^  of  Winches^ 

cutedandsealed  t^9  on  a  lease  executed  and  sealed  on  the  premises  by 

which  wi^*"'  the  lessors  of  the  plaintiff.     The  defendant  having  re? 

SdictionVf*"  Ddoved  the  cause  by  certiorari  to  this  court,  a  rule  had 

that  court,  may  jjg^,^  obtained  to  take  the  certiorari  and  return  off  the 

be  remored  into 

this  court  by      ^e  on  on  affidavit  statinir  the  execution  of  the  lease  on 

certiorari,  if  ^  ° 

there  be  any       the  premises  which  lay  within  the  city  of  Winckesier^ 

ground  for  be- 

Ue?ing  that  it  and  that  the  plaintiff  intended  to  proceed  to  trial  in  Uie 
parUally  tried  oourt  below  as  soon  as  the  recorder  (a  barrister),  should 
court.         ^    be  present  to  preside,  which  was  expected  to  be  before 

the  next  assizes.  The  affidavits  in  answer  stated,  that 
the  defendant  was  apprehensive  that  the  cause  would  not 
be  fairly  and  impartially  tried  in  the  town  court,  by 
reason  of  the  deputy  town  clerk  being,  as  the  defendant 
believed,  the  attorney  of  the  lessors  of  the  plaintiff,  and 
having  the  impanelling  of  the  jury. 

Jeremy 


t 
-# 
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'  •  ..la  I.J  , 

Jeremy  now  shewed  cause,  and  relied  on  the  &cts        IS^f* 
stated  iu  the  affidavits. 


Wm  E.  Taunton  in  support  of  the  rule.  The  distinc- 
tion is,  whether  a  lease  had  or  had  not  been  sealed  on 
the  premises.  In  the  former  case,  the  practice  is  for 
the  Court  to  award  a  procedendo,  because  the  land  is 
local  property  within  the  jurisdiction  of  the  court  below, 
in  the  latter  not.  Runnington  on  Ejectment^  151^  152. 
SeUon^s  Pract.  2d  edit.  vol.  ii.  138.,  Allen  v.  Bumeye{a\ 
and  Jones  v.  Davies.  {b)  Besides,  the  lessors  of  the 
plamtifF  will  be  delayed,  if  the  trial  of  the  cause  should 
stand  over  until  the  assizes. 

Abbott  C.  J.  This  is  a  cause  commenced  in  a  court 
of  inferior  jurisdiction,  and  the  defendant  is  entitled  to 
his  writ  of  certiorari.  The  rule  relied  on  is  only  to  be 
found  in  Sellons  Practice ;  and  that  book,  though  a 
very  valuable  one,  has  been  published  too  many  years 
to  be  relied  on  as  being  an  authority  at  the  presetit  day 
in  all  cases.  The  defendant's  apprehension  of  not 
having  a  fair  trial  is  a  sufficient  ground  for  his  suing 
out  a  certiorari*  The  present  case  is  essentially  dif- 
ferent from  that  oi  Jones  v.  Davies. 

HoLROYD  J.  The  writ  of  certiorari  is  a  matter  of 
course ;  it  is  like  a  re.  fa.  lo.  in  replevin,  and  I  cannot 
see  why  an  ejectment  should  not  be  removable  as  well  as 
a  replevin.  At  any  rate,  the  defendant's  apprehension  is 
a  sufficient  ground  to  justify  us  in  retaining  the  cause. 

Rule  discharged. 

(a)  2Jr«W<r,119.  {h)  I  ^.  j>  C.  143. 

Nn  4 
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jfyHSSttatOt.  Weathbbbt  d^oMW/ Goring. 

nw^artwiU  (|]JOVENANT  on  an  indenhire  of  apprentioesUp. 
iMot  Joinedp  Before  plea  Wightman  moved  to  change  the  venue 

nodon  to  firoDi  London  to  Lancashire^  on  an  affidavit  that  the 
^raTin  an  cause  of  action,  if  any,  arose  in  that  coun^,  and  that 
M^ on  ^V*-  gH  the  witnesses  raided  then^ 

CresmeU  shewed  cause  and  contended,  that  the  de- 
fendant could  not  be  entitled  to  change  the  vena% 
without  making  an  affidavit  of  merits;  for  otherwise^  it 
would  not  appear  that  he  had  any  deienc^  or  any  irat- 
ness  to  examine.  .        ^        . 

Per  Curiam,  The  motion  was  made  too  soon.  Until 
issue  has  been  joined,  the  Court  cannot  tell  whether  the 
defendant  intends  to  set  up  any  defence  to  the  action, 
and  he  cannot  be  entitled  to  change  the  venue  in  an 
action  on  a  specialty,  unless  it  appears  clearly  that  he 
will  have  some  witnesses  to  examine  on  the  trial  of  the 
cause. 

Rule  discharged* 
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1824. 


Inwood  against  Robert  Richard  Mawley,    Mondat,, 

Charles  Mawley,  and  S.  Tress.  ^--*-29U.. 

y\    RULE  nisi  had  been  obtained  by  Comyn  for  setting  By  the  statute 
aside  the  judgment  of  non-pros,  for  irregularity.    It  ^3.,  upon  an* 
appeared  that  a  latitat  was  issued  on  the  1 7th  of  June  STdeivn^anT 
1823,  returnable  on  the  last  day  of  Trinity  terra ;  and  S^e^'^TwheL 
that  a  copy  was  served  on  the  defendant  Tress  on  the  '."  *®  process 

'■''  IS  returnable, 

I8th  of  June^  but  not  upon  the  other  defendants.     On  "n^««  ^^^ 

plainti  AT  declare 

the  24th  November  1823,  an  alias  latitat  issued  against  before  the  end 

of  the  term 

the  defendants  returnable  on  flie  last  day  of  Michaelmas  then  next  foU 
term ;  and  on  the  25th  of  Naoemher^  a  copy  01  this  appearance, 
alias  latitat  was  served  on  the  defendant  Robert  Richard  noi^pros.  for 
Mawley^  but  the  plaintiff's  attorney  could  not  effect  any  ^araiJ'on^in^ 
service  thereof,  on  the  defendant  Charles  Mawley  before  ^  en*«^»"ed 

*^  against  liim : 

the  return.     On  the  9th  of  February  1824,  a  pluries  Held,  that  the 

statute  contcm- 

latitat  issued  against  the  defendants  returnable  on  the  plated  such 

an  appearance 

last  day  of  Hilary  term,  which  the  plaintiff's  attorney  as  would  en- 
could  not  succeed  in  serving  upon  Charles  Mawley  in  uff  to  dccUre ; 

n  1  •        1  r  r       J  J  xL        o^d,  Uiercfore, 

consequence  ot  his  absence  from  ijondon ;  and  another  ^i,ere  a  latitat 
pluries  writ  issued  on  the  12th  Felmiary  1824  against  affenjaml*^ 
the  defendants,  returnable  on  the  19th  of  May  in  Easter  having  issued. 

•^  returnable  on 

term  last  past,  a  copy  of  which  last  writ  was  served  upon  ^e  ^^^^  ^^y  ot 
Charles  Mawley  on  the  10th  of  May,     An  appearance  but  only  one 

,.,of  ^c  dcfend- 

was  entered  for  all  the  defendants  in  Easter  term,  which  ants  baing 

served,  an  alios 
Issued  returnable  on  the  last  day  o£  Micfiaelmas  term,  and  one  other  of  the  defendants  was 
,  terred  with  a  copy.  In  HUnty  term  following  a  pluries  latitat  issued,  returnable  on  the 
last  day  of  Hilary/  term,  but  which  was  not  served  on  the  third  defendant,  and  another 
pluries  issued  returnable  on  the  19th  of  May  in  Easter  term,  a  copy  of  which  was  served  on 
the  third  defendant.  An  appearance  was  entered  for  all  the  defendants  in  Easter  term,  and 
the  plaintitl'not  having  declared  in  Trinitj/  term,  the  defendant  signed  judgment  of  non- 
pros. :    Held,  that  such  judgment  was  regular,  within  the  stat.  l.*?  Car.  L>.  c.  2.  s.  5, 

ended 
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IBjM^  ended  on  the  Slst  of  Jfoy.     Trinitjf  term  ended  on  the 

"~"~*  7th  of  Jiifyy  and  on  the  9th  of  Jiify  the  judgment  of  non* 

agauui  pros,  was  signed. 


E.  Lcnoes  shewed  cause.  There  was  no  a;y«irar|ga 
upon  which  the  phiintiff  conld  declare  until  Easter  tenn^ 
because  till  that  time^  all  the  defendants  were  nol  in 
court  In  Brandon  v.  Henry  (a),  the  defepodant  was  ar- 
rested on  a  bill  of  Middlesex  on  the  22d  Noftmber^  4q4 
special  bail  were  put  in  in  Michaelmas  term  and  pepy 
jfectod  in  HUary  tenui  and  judgment  of  non?^ ros.  beipg; 
signed  in  Hihay  vacation  was  held  to  be  irr^gdf^ 
and  the  Gourt  said  that  the  plaintiff  was  gnilty  of  iip. 
laches  in  not  declaring  in  Michadmas  terrn^  as  the  de- 
fendant was  not  then  fnUy  in  court.  .  All  the  defaidante 
woere  not  in  court  until  Easier  term.  Now  the  statute 
nmat  have  contenpyplatod  such  an  appearance  of  the  de- 
fendants as  would  entitle  the  plaintiff  to  declare  against 
them. 

Contj/n^  contra.  The  first  writ  being  joint,  and  no 
appearance  entered  of  the  term  of  which  such  writ  was 
returnable,  the  statute  of  the  1 3  Car.  2.  stat.  2.  c.  2.  5.  3. 
does  not  apply,  and  the  judgment  of  non-pros,  cannot 
be  entered.  That  statute  enacts,  that  ^^  upon  an  ap- 
pearance entered  for  the  defendant  by  attorney,  of  the 
term  wherein  the  process  is  returnable,  unless  the  plaintiff 
shall  put  into  the  court  from  whence  the  process  issued 
his  declaration  against  the  defendant,  before  the  end  of 
the  term]  next  following  after  appearance,  a  nonsuit  for 
want  of  a  declaration  may  be  entered  against  him. 
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Now  here,  no  appearance  has  been  entered  for  the  de- 
fendants, of  the  term  when  the  first  process  was  return- 
able, and,  therefore,  the  statute  does  not  apply  to  this 
case.  In  Holmes  v.  IVhitCj  cited  in  Prigmore  v.  Brad" 
^9(^)9  ^6  Master  reported  that  a  non-pros,  could 
never  be  signed,  unless  bail  were  filed  in  the  term  in 
which  the  writ  was  returnable. 


18^4* 

Inwoob 

agamU 

Mawlit. 


Abbott  C.  J.  I  think  that  the  appearance  directed 
by  the  statute  to  be  entered  for  the  defendant  must  be 
ao  available  appearance.  In  Brandon  v.  Henry ^  the  court 
seemed  to  consider  that  the  plaintiff  was  entitled  to  one 
dear  term  to  declare  in  after  the  defendant  was  fully  in 
court  Here^  the  appearance  was  entered  for  all  the 
defendanta  in  Easier  term.  There  was  no  appearance 
before^  so  as  to  entitle  the  plaintiff  to  declare.  The 
plaintiff  could  not  declare  until  that  time,  and  he  was 
bound  to  declare  only  in  Trinity  term*  The  judgment 
of  non-pros,  was  not  signed  until  after  Trinity  term ; 
it  is  therefore  regular,  and  this  rule  must  be  dbcharged. 

Rule  discharged. 


(a)  6EaH,Z\^, 


wUvn  for  |"\ECLARATION  slated  that  plaintiff  was  a  person 
:  jilain-  o'  good  fame,  and  that  he  Iiad  not  been  guilty,  or 

'  befo™  ^ii.'i'ice  wtil  the  time  of  the  committing  of  the  said  several 
Witiiwern  grievances 

cbargo  of  *> 

h>iiii|t  luiaulltd  A.  B.,  anJ  tbnl  tlie  uid  charge  waa  pntciedud  upcn,  aui,  in  put, 
bean),  and  wilnaies  mre  eximined  coiicerniiig  Ibe  uoic,  of  wliich  A.  1).  whs  aan, 
■nd  (be  funhfr  eiiui(in>tioD  nas  adjourned  to  ■  future  day ;  tlisl  at  llie  time  of  publiiblng 
tbo  litwi  no  liilt  of  iadictmciit  hud  twen  prsferrtd  agairut  the  plaioliff  in  respect  of  ths 
cbargD.  nor  tnj  irUl  had,  and  the  subject  maHcr  of  itie  churjte  w.b  iindelennioed.  jet  that 
difuinlanta,  inleading  to  binder  and  obilruct  the  counie  of  jusliiw,  and  to  pfcrenl  the  plain- 
tiflTrom  having  a  fair  trial,  m.iiiciouily  publislied  in  a  ncnipaper,  on  the  IDIh  July,  iho 
foilowlu*  litiet ;  "  One  ^.  iJ.,  of  Ice.  underweol  a  long  eiaiDiiialioD  on  a  charge  of 
baling  indcceiillj  auaulted  a  female  child  only  thirteen  yeorj  old  The  endence  of  the 
child  hvtwif,  and  her  companion,  A.D't  own  cousin,  displayed  mch  a  complication  of 
4i>giiatin{{  indecencies,  that  ire  cannot  detail  it.  It  U  right,  liotroer,  that  we  ahould  «; 
I '  Ibal  (he  aceuaed  dented  (he  pritieipat  (kCtaBltiiged,  and  that  the  ehiFdren  made  toon  ilight 
' 'vsriatioD  inllinr  evidence."  The  Mtne  count  charged  the  defendant*  with  publiibing 
■    r  libel  on  the  181h  July,  ■■--■-• 


■niptm. 


erideace  wai  heard,  and  lie  was  ordered  to  enter  into  a  recognizance  for  ?0(V.,  and  all  the 
witneui!)  were  Iraund  orer  to  prosecute."  There  were  olher  counli  setting  out  the  libels, 
iMlt  making  no  reference  to.  any  proceeding  before  a  magislrsle.  Plee^  first,  not  guilty; 
secondly,  Ibat  on,  Ac.,  at,  &e,,  before  J.  H.,  justice,  the  plaintiS'  did  undergo  a  long 
eiuninatioo,  Ac.  (repealing  the  libel)  and  that  a(lerward<i,  to  wit.  on  the  Ijlh  day 
ot  July,  at  the  public  office.  Bow~itnxl,  the  ptaioliffwas  again  ciamined,  &c.  (repeating 
the  second  libel. )  The  plea  then  slated  that  the  supposed  libels  contained  no  other  than 
true,  fair,  just,  and  correct  report  and  account  of  the  proceedings  nhicli  look  place  on  the 
8th  and  I  jth  days  of  July  re«pectiiely.  at  the  said  public  office.  Bow  slrtet,  and  were  pulh 
liihed  by  the  defendants,  with  no  scandalous,  defamatory,  unworthy,  or  unlawful  mo- 
tiTe  whatever,  and  that  the  proceedings  therein  reported  took  plncc  publicly  and  openly  at 
the  police  office,  and  the  reports  or  accounu  thereof  composing  the  said  supposed  libels, 
were  primed  and  published  in  the  said  newspapers  as  public  news  of  such  public  proceed- 
ings, and  with  no  olher  inleni,  and  for  no  other  object  or  purpote  whatsoever  :  Held,  upon 
demurrer,  that  thii  plea  was  bad,  inasmuch  as  it  was  no  justification  of  Ihe  publication  of 
alanderoua  matter,  that  it  contained  a  correct  report  of  the  proceedings  which  bxA  place 
in  the  couT^ie  of  a  preliminary  inquiry  before  a  magislrMe, 

Tbc  third  plia  was,  that  the  several  matters  and  things  in  the  supposed  libels  contained 
were  true:  Held,  that  this  plea  was  bad,  because  it  was  uncertain  whether  it  meant  that 
the  report  in  ihe  newspaper  was  a  true  report  of  the  proceedings,  or  that  the  facts  mentioned 
JB  it  were  true  ;  and  if  Ihe  latter  were  the  meaning,  then  the  plea  was  much  too  geueial. 

The  r«iirtli  ptea  to  tlie  whole  declaration  staled,  that  ibe  supposed  libel  was  nothing  more 
than  a  fair,  true,  and  correct  report  of  proceedings  which  took  place  publicly  and  openly 
before  tlie  justice  at  the  public  office :  Held,  lliat  this  plea  was  bad,  because  it  was  no  an- 
swer to  ihone  counts  which  did  not  allege  that  any  proceeding?  had  taken  pUce  before  ■ 
justice.     - 

llie  fifth  plea  whicb  was  pleaded  to  the  n 
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grievances  by  the  defendants  as  thereinafter  mentioned,  1824. 
been  suspected  to  have  been  guilty  of  indecently  as-  — 
saulting  female  children,  or  of  attempting  to  violate  the  against 
persons  of  female  children,  or  of  attempting  feloniously 

to  ravish  and  carnally  know  any  female  against  her  will,  ^i^i'ntlffon'aie 

or  any  other  such  crime;  and  that  the  plaintiff,  before  «thof  ji«/y  was 

*  before  the  jus- 

and  at  the  time  of  the  committing  of  the  said  several  tice,  and  un- 
derwent a 
grievances   by  the    several  defendants   as   thereinafter  longexamin. 

1  1      Ml  •  !•   •  /»  f      XT*    1    ^  atioD,  as  in  the 

mentioned,  was  and  still  is  a  solicitor  oi  the  High  Court  second  plea, 

/•  /^i  Tft  r»     1  •  1        •  1  1  •  Q^d  upon  that 

ot  Chancery.     By  means  or  which  said  several  premises  occasion  the 
the  plaintiff  had  not  only  obtained  the  good  opinion,  &c.  Tpo  *7L1bU 
but  also,  in  the  way  of  his  aforesaid  profession,  was  ho-  *'r^*\.  ^^*": 

'J  XT  ^  pica  then  set 

nestly  acquiring  great  gains,  &c.,  to  wit,  at,  &c     And   ©"tthcdcpo- 
that  before  the  printing  and  publishing  the  respective  batim,  andby 

them  it  ap- 

false,    scandalous,  malicious,  and   defamatory  libels  in  peared  that  the 

t  •         n  '  1  1         1  /»     -r    f  ^'^'  COm- 

this   nrst  count,  to  wit,  on  the  8th  day  oi  Juli/  1823,  plained  of  did 

to   wit,    at,   &c.    the   plaintiff  was  taken   and  brought  fuH,  fair,  and 

before  T/iomas  Halls,  Esq.,  being  then   and  there  one  of  wimt^S 

of  the  justices  of  our  lord  the  present  king  for  PVesi^  ^\J^^^  ^^^^^ 

•^  r  o  omce,  and  on 

minstef'  and  Middlesex,  to  answer  a  charge,  complaint,  *^*^^  ground,  it 

'  o   ^  f         ^    was  held  that 

and    accusation    against    the  plaintiff,    for    having    as-  tJ>'s  p'«?a  was 

clearly  bad.) 

saulted   Ann    Chandla-,   and   behaved   in   an   indecent      The  sixth 

manner  towards  her ;  and  the  plaintiff  being  so  taken  pieaiicd  to  the 

and  brought  before  the  said  justice,  the  said  charge  was,  i  jih  of  jw/y. 

to  wit,  on  the  8th  day  of  July  in  the  year  aforesaid,  to  pi-i^j^'tirtVas*  *^ 

wit,  at,  &c.  proceeded  upon,  and  in  part  heard  and  ex-  ^^Xe"officc  ^^"^ 

amined  into  before  the  said  justice,  and  certain  witnesses  ^"^  ordered  to 

**  enter  into  rc- 

were  heard  and  examined  concerning  the  said  charge,  cognizances,  as 

in  t!)0  libel 

of  which  said  witnesses  so  heard  and  examined  the  said  mcntiuned : 
Ann  Chandler  was  one,  and  the  further  inquiry  and  ex-  pici  wa«j  good, 

inasmuch  as 
the  publication  of  the  15th  of  July  contained  no  statement  of  the  evidence,  nor  any  com- 
ment upon  tiie  case,  but  merely  stated  the  result  of  what  the  justice  had  thought  fn  to  do. 

The  seventh  plea  was,  in  substance,  the  same  as  the  fifth,  and  held  bad  fur  the  same 
reasons.    The  eighth  being  similar  to  the  sixth,  was  held  good. 

amination 
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MifaNttioD  eoiMfsnuOBg  tbe  iaid  ditfge  l^as  bc^oimra  uj 
the  laid  jottioe  to  a  fiitore  day;  *bttt  mt  die  time  of 
{irnitiiig'  and  puMMiiiig  the  fidse,  icandflkHM,  imdfadov^ 
and  ditftmaftMy  iibd  In  diis  oount  mentioiied,  no  bill  of 
iodictitocnt  had  been  preferred  againat  die  piaintifF  Air 
tar  in  inspect  of  tbe  aaid  chai^  nor  bad  any  trial  of  die 
plaintiff  by  a  jury  of  die  country  been  had  or  tdnen 
place  ibr  or  in  reipcctof  die  aaid  charge^  anddniart^- 
)eet»matter  of  die  aaid  duurge  was  then  nndecidid  «nd 
^ttdeiermhied,  to  wit,  at,  fc& ;  yet  die  defindanta  wril 
knowing  the  premitfei,  but  contriYing  -bxA  intemUig 
Wremgfiilly  tmlawfally,  and  malicioasly  to  hinder  and 
obstruet  tbe  doe  courae  and  proceedings  of  the  admi- 
bterAdon  of  law  and  jnstlcc^  and  to  hinder  and  prevent 
die  idaintiff  from  hanng  a  feir  and  impartUi  trial  In 
Mtpeet  of  die  iMud  diarga^  and  to  influence,  hiflamei  and 
•pA^dice  the  minds  of  the  liege  subjects  of  onr  ndd  lord 
the  king  against  the  plaintiff,  and  to  make  it  be  beliered 
that  he,  the  plaintiff,  had  been,  and  was  guilty  of  having 
indecently  assaulted  a  female  child,  and  to  injure  the 
plaintiff  in  his  aforesaid  good  name,  fame,  and  credit, 
and  also  in  his  said  profession  and  business  of  a  solicitor, 
and  to  subject  him  to  the  pains  and  punishment  to 
which  persons,  who  are  guilty  of  indecently  assaulting 
females,  are  liable  by  the  laws  of  this  kingdom,  and  to 
.vex,  harrass,  oppress,  impoverish,  and  ruin  him,  die 
plaintiff,  heretofore,  and  before  any  bill  of  indictment 
was  preferred  against  the  plaintiff  for  the  said  supposed 
offence,  and  before  any  trial  of  the  plaintiff  was  had  by 
a  jury  of  the  country  for  the  said  supposed  offence,  and 
whilst  the  subject-matter  of  the  said  charge  was  unde- 
cided and  undetermined,  ♦  to  wit,  on  the  1 0th  day  of  July 
1828,  to  %it,  at,  8cc,  ttrfawfuHy,  wrongfully,  maliciously, 

and 
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and  injuriously  did  print  and  publish,  and  cause  to  b^  182f4. 
printed  and  published,  in  a  certain  newspaper  called  the  — — - 
Morning  Herald^  a  certain  scandalous,  malicious,  and  agnnst 
defiunatoty  libel,  of  and  concerning  the  plaintiff,  ahd  of 
asd  concerning  the  said  charge^  and  of  and  concerning 
die  said  proceeding  upon,  and  in  pait  hearing,  intesti- 
gatmg,  and  examining  of  the  said  charge  before  the 
aaid  justice,  containing  therein  divers  scandalous,  ma- 
lidous,  and  defamatory  matters  and  things  of  and  con- 
cerning the  plainti£^  and  of  and  concerning  the  said 
dlarge,  and  of  and  concerning  the  said  proceeding  be- 
fore^ and  in  part  hearing,  inyestigating,  and  examining 
the  said  charge  before  the  said  justice,  according  to  the 
tenor  and  effect  following :  that  Is  to  say,  ^'  One  Mr. 
Andrew  Duncan  of  Nem  Inn^  (meaning  the  said  plaintiff,) 
nnderwent  a  long  examination  on  a  charge  of  having 
indecently  assaulted  a  female  child  of  only  thirteen  years 
(dd,  (meaning  the  said  Ann  Chandler j)  the  evidence  of 
the  child  herself,  (meaning  the  said  Ann  Chandler^)  and 
her  companion  Mr.  Duncan*s  (meaning  the  said  plain- 
tiff's) own  cousin  of  the  same  age,  displayed  such  a  com- 
plication of  disgusting  indecencies  that  we  cannot  detail 
it.  It  is  right,  however,  that  we  should  say  the  accused 
(meaning  the  said  plaintiff)  denied  the  principal  facts 
alleged,  and  that  the  children  made  some  slight  variation 
in  their  evidence.  Eventually  the  accused  (meaning  the 
said  plaintiff)  was  admitted  to  bail  himself  in  100/.,  and 
two  sureties  in  50/.  each  for  his  appearance  again  (mean- 
ing the  appearance  of  the  said  plaintiff)  on  Tuesday 
next''  Then  followed  eleven  other  counts  on  the  same 
libel,  not  materially  differing  from  the  first  Thirteenth 
count,  that  before  the  respective  printing  and  publishing 
the  respective  scandalous,   malicious,  and  defiimatory 

libels 


Thwaitss. 
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1824.        libels  in  this  thirteenth  count  mentioned,  to  wit,  on  the 
8th  (lay  of  July  1823,  to  wit,  at,  &c.  the  plaintiff'  was 

against  taken  and  brought  before  the  said  Thomas  HaUsj  Esq., 
being  then  and  there  one  of  the  justices  of  our  lord  the 
present  king  for  Westminster  and  Middlesex^  to  answer 
a  charge,  complaint,  and  accusation  against  the  plaintifl^ 
for  having  assaulted  one  Ann  Chandler  and  behaved  in 
an  indecent  manner  towards  her ;  and  the  plaintiff  being 
so  taken  and  brought  before  the  said  justice,  and  before 
the  respective  printing  and  publishing  the  respective 
scandalous,  malicious,  and  defamatory  libels  in  this 
thirteenth  count  mentioned,  the  said  charge,  complaint, 
and  accusation  was,  to  wit,  on  the  8th  day  oijtdy  in  the 
year  aforesaid,  to  wit,  at,  &c.  proceeded  upon  and  in 
part  heard  and  examined  into  before  the  said  justice, 
and  certain  witnesses  were  heard  and  examined  touching 
and  concerning  the  said  charge,  and  the  further  en- 
quiry and  examination  concerning  the  said  charge  was 
adjourned  by  the  said  justice  to  a  future  day.  And 
whereas  heretofore,  to  wit,  on  the  said  15th  day  ofjtdy 
in  the  year  aforesaid,  to  wit,  at,  &c.  the  said  charge  was 
/urther  proceeded  upon  before  the  said  Thomas  Halls 
the  said  justice;  [The  inducement  then  proceeded  as 
in  the  first  count  from  the  *  to  the  *  in  p.  55S.2  to  wit, 
on  the  16th  day  oijidy  1823,  at,  &c.  unlawfully,  wrong- 
fully, and  maliciously,  and  injuriously,  did  print  and 
publish  in  a  newspaper  called  the  Morning  Herald^ 
a  certain  other  scandalous,  malicious,  and  defamatory 
libel  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning the  said  charge,  and  of  and  concerning  the  smd 
proceedings  thereupon,  containing  therein  divers  scandal- 
ous, malicious,  and  defamatory  matters  and  things  of 
and  concerning  the  plaintiff,  and  of  and  concerning  the 

said 
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stud  chai^,  and  of  and  concerning  the  said  proceedings  1824. 
thereupon,  according  to  the  tenor  and  effect  following :  j^  ^ 
that  is  to  say,  ^^  Andretv  Duncan  the  attorney,  (meaning  ogf*''^ 
the  said  plaintiff)  who  was  charged  a  week  ago  with 
attempting  to  violate  the  person  of  a  girl  of  thirteen 
named  Ann  Chandler^  (meaning  the  said  Ann  Chandler^) 
was  again  examined,  but  no  further  evidence  was  heard, 
and  be  (meaning  the  said  plaintiff*)  was  ordered  to  enter 
into  recognizances  to  the  amount  of  200/.  for  his  ap- 
pearance  at  the  sessions,  and  all  the  witnesses  were 
bound  over  to  prosecute."  There  then  followed  eleven 
other  counts  founded  on  this  libel  of  thel6tl)  of  July. 
The  inducement  at  the  commencement  of  this  declar- 
ation applied  to  the  first  twenty-four  counts.  There  then 
followed  twelve  counts,  of  which  some  were  founded  on 
.the  first  libel,  and  others  on  the  second,  to  which  the 
inducement  did  not  apply. 

,  Plea  first,  general  issue.  Second  plea,  as  to  pubr 
llshing  the  several  libels  in  the  declaration  mentioned, 
that  before  any  of  the  said  several  times  when,  &c. 
to  wit,  on  the  8th  day  of  Jult/  1828,  at  the  public 
police  office  at  Bow  Street^  in  the  county  of  Middle^ 
seXf  before  the  said  Thomas  Hallsy  so  being  such 
justice  as  aforesaid,  the  plaintiff*  did  undergo  a  long 
examination  on  a  charge  of  having  indecently  as^ 
saulted  a  female  child  of  only  thirteen  years  old,  to 
wit,  one  Ann  Ckandla'j  and  attempting  to  violate  the 
person  of  the  said  Ann  Chandlery  and  the  evidence 
of  the  child  herself,  and  her  companion  the  plaintiff*'s 
own  cousin  of  the  same  age,  did  upon  that  occasion 
then  and  there  display  a  complication  of  disgusting 
indecencies,  although  the  plaintiff*  then  and  there  denied 
the  principal  facts  alleged,  and  the  children  made 
some  slight  variation  in  their  evidence^  and  eventually 
Vol.  III.  O  o  the 


CASEa  IK  MICHAELMAS  TERM 

J8M«  tbe  plaintiff  was  on  tluUi  occasion  then  and  there  ad^ 
'"'"^  tniftted  to  bafl  himself  in  1002.  and  two  sureties  in  50fc 
i^iiftiif  aacb,  for  tbe  appearance  of  him,  the  said  plaintiff,  agaiil 
on  Tu^ay  tfien  next  following.  And  that  afterwardsi 
to  wit,  on  Tuesday  the  I5lh  day  of  My  in  the  year 
aforesaid,  at  the  said  public  c^ce  in  Bow  Street  afore* 
aaid^  the  plaintiff  wa«  again  examined  before  tbe  said 
Thomas  HaUs^  so  being  such  justice  as  aforesaid,  touch* 
ittg  the  said  charge ;  but  no  further  evidence  was  heard*^ 
and'  he,  tbe  s«d  plaintiff,  was  then  and  there  ordered  bj 
the  said  justice  to  enter  into  recognisances  fi^  tiie 
amount  of  200/#  for  his  appearance  at  the  session^  and 
tdl  the  witnesses  were  bound  over  to  prosecute.  And 
that  the  said  several  supposed  libels  in  the  said  d^hur* 
i^on  mentioned,  contained  and  contain  no  other  than 
a  troej  fair,  and  just  report  and  account  of  the  pro- 
ceedings which  took  place  on  the  said  8th  and  15th  days 
of  July  respectively,  at  the  said  public  police  office, 
Bern  Street^  aforesaid,  on  the  respective  occasions  afore- 
said, and  were  printed  and  published  by  the  defendants 
in  the  said  newspaper  called  the  Morning  Herald^  with 
no  scandalous,  malicious,  or  defamatory,  unworthy,  or 
unlawful  motive  whatever ;  and  that  the  said  proceed- 
ings therein  reported  as  aforesaid,  took  place  as  afore- 
said, publicly  and  openly  at  the  said  police  office,  and 
the  said  reports  or  accounts  thereof  composing  the  said 
supposed  libels,  were  so  printed  and  published  as  afore- 
said, in  the  said  newspaper  as  public  news  of  such 
public  proceedings,  and  with  no  other  intent,  and  for 
no  other  object  or  purpose  whatsoever,  to  wit,  at,  &c. 

Third  plea,  that  the  several  matters  and  things,  in 
the  said  several  supposed  libels  contained,  were  and  are 
true. 

Fourth  plea,  that  the  said  supposed  libels  respectively 

were. 
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wen,  and  consisted  of  noChing  moi^e  than  &ir,  true,  and  imi- 
BOCVQCt  rqiorts  in  the  said  newspaper  called  the  Morning 
Henddf  of  proceedings  whicfh  tock  place  publicly  and 
openly  bdbre  the  said  Thomas  Halbf  so  being  suck 
jiiacioe  as  aforesaid,  at  the  public  police  office  at  Bom 
Stovei^  aforesaid :  and  this^  &c* 

Fifth  plea,  as  to  printing  and  publidiing,  and  caas« 
ing  to-  be  printed  and  published,  the  several  supposed- 
libels  in  the  said  declaration  mentioned,  which  con* 
tain  all  or  any  part  of  the  following  words  or  matter :. 
(that  16  to  say,)  ^<  One  Mr.  Andrew  Duncan^  of  New  Bm^ 
underwent  a  long  eitamination  on  a  charge  of  having) 
indecently  ateaulted  a  female  child  of  only  diirteen  years 
oldt  the  evidence  of  the  child  herself^   and  her  com-^ 
panioQi  Mr.  Duncan*s  own  cousin,  of  the  same  age,  dis- 
played such  a  complication  of  disgusting  indecencies 
that  we  cannot  detail  it.     It  is  right,  however,  that  we 
shoold  say  the  accused  denied  the  principal  facts  alleged;, 
and  that  the  children  made  some  slight  variation  in* 
their  evidence.     Eventually,  the  accused  was  admitted 
to  bail  himself  in  100/.  and  two  sureties  in  50/.  each  for 
his  appearance  again  on  Tuesday  next;"  the  said  de- 
ftadants  say,  that  the  said  last  mentioned  several  sup- 
posed' libels  were,  and  are  several  copies  only  of  one 
aod  the  same  supposed  libel  printed  and  published  by 
the  said  defendants  in  several  copies  of  the  said  publio 
newspaper  called  the  Morning  Herald  of  Utursday  the 
10th  day  of  July  1823  aforesaid  ;  and  that,  before  thaC 
time^  to  wit,  on  the  said  8th  day  of  July  in  that  year,, 
the  said  plaintiff  had  been,  and  was  in  due  course  of 
law,  taken  and  brought  to  the  public  police  office  in 
Bern  Street^  in  the  county  of  Middlesex^  before  Thomas 
HalUf  Esq.,  one  of  the  Justices  for  Westminstor  and 
Middlesex^  to  answ«*r  a  certain  chai^  or  complaint 

O  o  2  made 
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18S4.       abide  by  one  Ann  C^a9idler-'^e  younger,  against  lum 
the  said  plaindfl^  forhaving  indecently  assaulted  her  the ' 
said  Jnn  Chandlers  she^  the  said  Arm  Chandler^  then- 
and  there  being  a  female  child  of  only  thirteen*  years  old»  * 
and  the  said  plaintiff  did  then  and  there  undergo  a  long . 
examination  on  that  chaige,  and  on  that  occasion  thai  • 
and  there  publicly  in  the  presence  of  the  said  plaintiff 
befinre  the  said  jusdoe,  Ann  Chandler  the  elder^-die 
mother  of  the  said  Ann  Chandler ^  did  make  oath  and 
depose  as  foUows ;  that  is  to  say,  (This  plea  then  set  out 
verbatim  the  depositions  taken  before  the  magistrate,  by' 
one  of  which  made  by  a  surgeon,  it  appeared  that  Ann 
Chandler  had  several  times  answered  in  the  negatite 
to  certain  questions  put  by  hira,  to  which  she  answered' 
in  the  affirmative  before  the  magistrate.)    And  that  die 
plaintiff  then  and  there,  on  the  occasion  aforesaid,  de- 
nied the  principd  focts  alleged  against  him  as  aforesud,- 
and  was  eventually  admitted  to  bail,  himself  in  100/.  and 
two  sureties  in  50/.  each,  for  his  appearance  again  on 
Tuesday  then  next  before  the  said  justice,  to  answer  the 
said  charge  or  com{^aint,  to  wit,  at  London  aforesaid, 
in  the  parish,  &c.  aforesaid.     Wherefore  the  said  de« 
fendants  printed  and  published,  and  caused  to  be  printed 
and  published,  the  said  supposed  libels  in  the  intro- 
ductory part  of  this  plea  mentioned,   in  copies  of  the 
said  public  newspaper  called  the  Morning  Herald  of  the 
said  loth  oijtdf/y  as  and  for,  and  the  same  being  a  true, 
fiiir,  just,  and  correct  report  and  account  of  the  said 
proceedings  which  so  took  place  on  the  said  8th  day  of 
July  in  the  year  aforesaid,  at  the  said  police  office  on  the 
occasion  aforesaid,  and  the  said  report  or  accoimt  thereof^ 
composuig  the  said  last  mentioned  supposed  libels,  was 
so  printed  and  published  as  aforesaid,  in  the  said  copies 
of  the  said  newspaper,  as  public  news  of  the  said  last 

mentioned 
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mentioned  proceedings,  and  with  no  other  intent,  and  for        1824. 
no  other  object  or  purpose  whatsoever,  to  wit,  at,  &c.  i 
Sixth  plea,  as  to  the  printing  and  publishing,  and 
causing  to  be  printed  and  published,  the  said  several 

-supposed  libels  in  the  said  declaration  mentioned,  which 
contain  all  or  any  part  of  the  following  matter :  that 
IS  to  say,  "  Andrew  Duncan  the  attorney,  who  was 
charged  a  week  ago  with  attempting  to  violate  the  per- 
son of  a  girl  of  thirteen,  named  Ann  Chandler,  was 
again  examined,  but  no  further  evidence  was  heard, 
and  he  was  ordered  to  enter  into  recognizances  to 
the  amount  of  200/.  for  his  appearance  at  the  ses- 
sioDs,  and  all  the  witnesses  were  bound  over  to  prose- 
cute." The  said  defendants  by  like  leave,  &c.  here  say, 
that  the  said  last  mentioned  several  supposed  libels 
were,  and  are  copies  only  of  one  and  the  same  sup- 
posed libel,  printed  and  published  by  the  said  defend- 
ants in  several  copies  of  the  said  public  newspaper, 
called  the  Morning  Herald^  of  Tuesday  the  16th  day  of 
Jvily  1823  aforesaid ;  and  that  after  the  said  proceedings 
at  the  said  public  police  office  in  the  last  preceding  plea 
mentioned,  had  taken  place  as  in  that  plea  is  mentioned, 

-and  which  did  actually  take  place  as  is  therein  stated 
and  set  forth ;  and  before  the  said  16th  day  oi  July  1823, 
to  wit,  on  the  15th  day  of  July  in  that  year,  the  said 
Andrew  was  publicly  examined  at  the  said  police  office 
before  the  said  justice,  respecting  the  said  charge  or 

'  complaint  in  the  said  last  plea  mentioned,  but  no  further 
evidence  was  on  that  occasion  heard  respecting  the  said 
charge  or  complaint ;  and  he,  the  said  Andrew,  was  then 
and  there  ordered  by  the  said  justice  to  enter  into  re- 
cognizances to  the  amount  of  200/.,  for  his  appearance 
at  the  sessions  of  the  peace  to  be  holden  in  and  for 
the  said  county  of  Middlesex,  to  answer  the  said  charge 

O  o  3  or 
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ABM.  or  complanit  And  all  liie  wilneaMS  «o  ^uonined  at  in 
the.«aid  hst  fdiea  mendiBiiedy  men  bound  ^wer  to  pro- 
MQuttt-fiir.  tte  fumm  nt  gniah  aesBionsy  to  nrtt,.  at^  &c. 
Jli^eidbm  the  sud  defendants  printed  and  yiblSihai^ 
nndtcanaedto  fae  printed  .and  pabUaiMdj  the  aaid  atn^ 
jpoaed  libda  in  die  introdnctory  ipait  of  jkhis  pica  manp- 
ilioDed,  in  eopieB  of  the  said  pnblic  newMpapex  -oalled  the 
'Marmng  Hntddf  ofihe8aid.l€didajofcXi^a8;and<finib 
«ad  the  Mone  bring  aJkrne»  fine,  juet,  and  oormctvepoat 
,and;aceQnnt  of  ibearid  proosedings,  wbieh  aoteek  plaae 
con  the  said  15th  day  of  Jb^  at  the  said  .poljoe  oScetoa 
«tiM  occasion  ksf  aficNtesaid.;  and  the  aaid  repoit  or  niH 
•eeoDt  diereof^  composing  the  -arid  last  'mentioned  anp- 
ipoaediibels^  was  ao  printed  and  published  in  the  aaid 
nmpaper  as  piblic  neifs  of  the  said  last  aekitieaMd 
fpooeedii^gs»  and fwidmo  other  intent,  :BM^ihtmo  other 
-flfaynet  or  pnspose  mhntMaevm,  to  mk,  at,  &c. 

The  seventh  plea  was  pleaded  to  a  pert  only  of  Uie 
•supposed  libel  of  the  10th  of  July ,  in  all  other  respects 
it  resembled  the  fifth  plea. 

The  eighth  plea  varied  in  like  manner  from  the  sixth. 
To  these  pleas  the  plaintiff  demurred,  and  assigned  se- 
yeral  special  causes,  most  of  which  are  noticed  in  the  ar- 
•gnment. 

PattesoHy  in  support  of  the  demurrer.  The  second  plea 
is  clearly  bad,  inasmuch  as  the  libel  does  not  profess  to  be 
an  account  of  every  thing  which  took  place  at  Bow  Street. 
It  only  gives  a  summai*y,  or  what  the  writer  considered 
the  result^  of  what  took  place.  That  being  so,  unless 
the  publication  can  be  assisted  by  tlie,  plea  which  sets 
out  what  actually  did  take  place,  the  plea  is  bad,  Letms 
,.▼•  Walter  (a).    In  that  case  the  libel  purported  to  be  a 


^.-^^      '  (•)<B.4:A.^05. 


speech 
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cpeech  of  counsel  at  the  trial  of  the  plaintiif  on  fi  |6S|^« 
criminal  charge;  and  it  stated,  after  setting  out  tb^  _'" ' 
speech,  that  a  witness  was  called  who  proved  all  that  J^^ 
had  been  stated  by  counsel,  and  that  the  defendant  was 
immediately  after  that  acquitted  upon  a  defect  in  proving 
aome  matter  of  form.  The  plea  stated  that  in  fiict  such 
»  speech  was  made,  and  that  the  witness  called  proved 
<a]l  that  had  been  so  stated ;  but  it  did  not  set  out  the 
evidence,  or  justify  the  truth  of  the  charges  made  in  the 
counsers  speech  :  and  the  Court  held  that  the  plea  was 
.insufficient.  The  principle  of  that  decision  applies  here ; 
jsaid  the  second  plea  is  not  aided  by  that  which  sets  out 
the  depositions.  This  publication  in  a  newspaper  was 
circulated  throughout  the  country,  but  the  plea  put  upon 
the  record  where  an  action  is  brought  against  a  party 
cannot  be  so  circulated ;  and  it  would  be  of  no  effect  in 
taking  away  the  sting  of  the  libel  unless  published  in  the 
same  newspaper.  Then,  if  that  be  so,  none  of  the  pleas 
can  cure  the  original  defect  in  tlie  libel,  in  not  having 
stated  the  evidence. 

The  third  plea  states  that  the  matters  contained  in 
the  libel  are  true.  Now,  if  the  import  of  that  plea 
be  that  the  libel  contains  a  correct  statement  of  what 
took  place  at  Bow  Street,  it  is  open  to  the  same  ob- 
jection as  the  second  plea.  If,  on  the  other  hand,  the 
import  be  that  the  plaintiff  is  guilty  of  the  charge 
brought  against  him,  it  is  a  bad  plea,  because  it  ought 
to  have  been  more  particular,  and  the  facts  ought  to 
have  been  enumerated,  and  time  and  place  ought  to 
have  been  alleged,  J" Anson  v.  Stuart  {a)^  Holmes  v. 
Cateshy  (6),  Jones  v.  Stevens,  {c)     This  plea  is  also  bad, 

(a)  1  r.  -R.  748.  (ft)  1  Taura.  545.  (c)  11  Friu,  235. 

O  o  4  because 
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becnusG  it  is  uncertain  whether  it  means  that  the  report 
was  true,  or  that  ihe  cliarge  was  true. 

The  same  objection  applies  to  the  fourth  plea  as  to 
the  second. 

Theie  is  another  objection  also  which  nppUes  to  these 
three  pleas,  namely,  that  the  matters  alleged  amouDt  to 
the  general  issue;  for,  assuming  the  libels  to  be  a 
■correct  account  of  what  look  place  at  Brm  Street,  the 
pleas  do  not  justify  the  tUAin  charge,  but  go  only  to  the 
motive,  which  is  a  mere  negation  of  malice,  and  that 
might  be  proved  on  the  general  issue  only;  and  the 
elTetM  of  pleading  that  in  bar  would  be  to  withdraw  the 
(Question  of  malice  from  the  consideration  of  the  jury, 
Lewis  v.  Walta:  {a) 

The  fifth  plen,  which  is  confined  to  the  firat  lihe!, 
suites  all  the  depositions.  One  objection  to  Uiat 
plea,  which  applies  also  to  die  seventli,  is,  that  it 
appears  upon  the  face  of  the  plea  that  the  libel  does 
not  contain  a  true  account  of  all  that  took  place, 
because  it  does  not  contain  the  evidence  of  the  sur- 
geon, which  is  very  material  to  shew  the  innocence 
of  the  plainuff.  Supposing  however,  that  the  state- 
ment of  the  evidence  in  the  plea  can  supply  the  defect 
in  the  publication,  and  that  that  does  contain  a  true 
summary  of  what  took  place  at  Bens  Street,  then  the 
i]ueslion  will  be  raised,  whether  a  party  is  to  be  allowed 
to  publish  an  account  of  exparte  proceedings  at  a 
police  office,  containing  scandalous  and  defamatory 
matters  against  any  individual.  It  has  been  expressly 
held,  that  it  is  an  offence  to  publish  expaite  proceed- 
ings at  a  police  office.  That  was  ruled  by  Heath  J.  in 
Rex  V.  Leelfi),  and  in  Rex  v.  Fisher  {c),  by  Lord  Ellen- 


{a)  4B.iA.e05.  (t)  5£$p,\SS. 


(0  3Ca7iip.Se3. 
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borough^  on  the  ground  that  such  publications  have  a        1824. 

tendency  to  pervert  the  public  mind,  and  to  disturb  the       

course  of  justice,  by  preventing  a  fair  trial.     In  Rex  v.        against 
Fleet  (a)  this  court  granted  a  criminal  information  against 
a  party  for  publishing  in  a  newspaper  a  statement  of  the 
evidence  given  before  a  coroner's  jury,  and  the  opinions 
of  Lord  Chief  Justice  Abbott  and  Mr.  Justice  Bayley 
seem  to  be  founded  chiefly  upon  the  ground  that  such 
a  publication  had  a  tendency  to  prevent  a  fair  trial ;  and 
in  Rex  v.  Clement  (Jb)   this   court  supported  a  fine  im- 
posed upon  the  editor  of  a  newspaper  for  publishing 
proceedings  while  the  parties  were  still  on  their  trials. 
All  these  cases  were  certainly  cases  of  indictment  or 
information,  but  no  distinction  can   be  taken  in   this 
respect  between   an  indictment   and  an  action.     The 
indictment  proceeds  on  the  ground  that  the  publication 
has  a  tendency  to  prejudice  the  public  administration  of 
justice,  by  preventing  a  fair  trial,  and  that  it  is  therefore 
unlawful.     Now,   if  a   party  sustain   a  special   injury 
thereby,  he  ought  to  be  allowed  to  maintain  an  action. 
There  is,  indeed,  this  distinction  between  an  indictment 
and  an  action  for  a  libel,  that  truth  is  no  justification  in 
the  former  case,  but  it  is  in  the  latter.     The  reason  of 
that,   however,  is,  that  an  indictment  lies  because  the 
act  committed  has  a  tendency  to  promote  a  breach  of 
the  peace ;  and  therefore  truth,  as  it  may  produce  that 
effect,  is  no  justification.     That  distinction  might  apply 
to  these  cases  if  the  publication  of  exparte  proceedings 
.tended  to  a  breach  of  the  peace,  but  the  reason  as- 
signed why  an  indictment  lies  in  such  cases  is,  that  the 
tendency  of  the  publication  is  to  prevent  a  fair  trial. 
Now,  that  is   injurious   to   the   party  whether   he   be 

(a)  IB.^A.  379.  (b)  4B*4;A,  218. 

innocent 
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IBM.  innooeDt  or  gailty*  Beridob  l^m  ^e  proMeding  did 
4101;  talw  pkce  befove  a  iribmud  to  whtdi  the  poUie 
eoM  cicum  jdmittuoe  as  of  rigbt»  Cox  y.  Ooleridge^{^ 
In  that  napeet  tbeae  praceedings  diffiar  imteriaHj  firom 
those  in  a  court  of  jostioe^  whidi  is  open  to  all  the 
MTO^Id*  Then  if  a  partf  is  present  at  snch  examioBtioQ 
hf  ihe  .pecmission  of  the  magistnile^  he  oaa  have  no 
more  right  to  publish  any  matter  which  passes  then^ 
and  which  is  injurioos  to  an  indiridual^  dian  if  it  took 
fiBce  m  any  private  roooa.  -  Besides  it  appears  fioai 
what  fidl  inun  Lord  Kemfotif  in  Bern  yr.Cre£9tjf{b%  iim^ 
jsven  die  prooeediags  of  n  ooort  of  jostios  .canttot  be 
published  mider  all  circdmstanoes.  Rex  ▼.  Mmy  Gsrw 
iide{c)  dtews  that  a  party  is  not  at  liberty  :to  poUish 
4ttiy  matter  -.which  is  scandalous  and  ii^urious  te  .a»- 
atfaei^  merely  because  it  passes  in  a  conrtJoiyBstioo;  and 
aOf  fl  fiyrtiorif  he  csmiot  publish  matter  whioh  has  passed 
in  a  police  ofike,  which  is  not  an  open  court  of  justice^ 
and  where  the  proceedings  are  exparte.  The  publication 
of  them  hss  a  necessary  tendency  to  prevent  a  fair  triid 
in  the  ulterior  stage  of  the  investigation.  Rex  v. 
Wright  {d)  will  probably  be  cited  on  the  other  sid^ 
but  that  was  a  publication  of  a  report  made  by  the 
House  of  Commons ;  and  in  Rex  v.  Creevey  {e)  it  was 
held  that  a  speech  made  in  that  House  cannot  lawfully 
be  published  if  it  contains  libellous  matter.  Then  as 
to  the  policy  of  such  publications.  There  is  indeed  one 
contingent  advantage  which  may  arise  from  them,  but 
that  is  counterbalanced  by  numerous  inconveniences. 
The  possible  advantage  is,  that  by  accident  the  publi- 


co) 1  A  4-  C.  37.  Q>)  \M,iS.  273. 

(c)  ZB.^A,  1S7.  (d)  8  r.  R.  295. 

(e)  lir.4>&875. 
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cation  Biay  catch  the  attoition  of  persons  who  otherwise        1824. 
might  never  hear  of  such  a  proceedings  and  who  might 


DUKCAK 


Thwaiup* 


oome  forward  as  witnesses  for  or  against  the  party       m^unti 
iKx:ittied ;  and  might,  therefore,  hare  a  tendency  to  assist 
the  administration  of  public  justice. 

^hthe  other  hand,  if  reports  of  this  description  are  to 
he  piiblisbed,  it  will,  under  all  circumstances,  be  at  the 
expence  of  harassing  the  feelings  of  every  person  who  is 
tinfortunately -taken  up  upon  any  charge.  When  once 
such  a  diarge  is  published,  it  is  extremely  difficult  to 
take  off  the  effect  of  it  by  any  counter  statement,  and  it 
•may  possibly  meet  the  eye  of  thousands  who  may  never 
Jie^  that  the  party  accused  was  ultimately  proved  in- 
4iocent  or  guilty.  The  inconveniences,  therefore,  in- 
'finitely  outweigh  any  good  that  mse^  arise  from  such 
rpublloations. 

JE.  Laxvesj  contr&.  The  question  is,  whether  to  pub- 
'lUtk  a  true  account  of  the  substance  of  what  passed  be- 
fore a  magistrate  at  a  police  office,  respecting  a  prisoner 
thei^  present  and  charged  with  an  attempt  to  commit 
■a  rape,  published  in  a  newspaper  as  public  news  without 
comment  of  any  sort,  or  any  malicious  or  deiamatory 
motive,  be  justifiable ;  and  if  so,  whether  the  particulars 
of  tlie  defendant's  examination,  as  well  as  all  the  in- 
decencies mentioned  in  the  depositions,  must  be  detailed 
in  the  publication,  or  whether  it  is  sufficient  to  state 
-fiuriy  the  substance  of  what  passed  before  the  magistrate. 
It  may  be  admitted,  that  reports  of  legal  proceedings 
may  be  libellous  whether  exparte  or  not,  but  all  the 
cases  in  which  they  have  been  held  to  be  so  libel- 
lous, may  be  reduced  to  three  classes ;  first,  where  the 
account  published  has  been  false  or  highly  coloured. 

Water/kid 
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1824.         Watcrfield  v.  The  Bishop  of  Chichester  {a);    or,  secondly, 

where  the  nnrrator  has  added  some  comments  or  opiiiioQ 

ngmui  of  his  own  reflecting  on  the  court  or  the  party,  tittles  v. 
'^*™"  Noies  (A),  Lewis  v.  Clement  (c),  liex  v.  Fled  [d),  Carr  v. 
Jones  (c),  Ilrxv.Lee{/),  Rex  v.  JFisJier  (g)  .■  or,  thirdly, 
where  he  has  made  the  report  a  vehicle  of  blasphemy, 
^x  V.  Mary  Carlisle,  {k)  The  same  doctrine  applies  to 
reports  of  proceedings  in  parhameni,  Itex  v.  Lord 
Abingdon  (i),  Hex  v.  Creevey  [k)  The  pobhcation  jn 
question  does  not  contain  a  false  or  higtdy  coloured 
account  of  the  proceedings;  nor  is  it  accompanied  wiUi 
commenU  reflecting  on  the  character  of  the  individual; 
nor  is  there  any  thing  immoral  or  indecent  in  it ;  it  is 
not,  therefore,  within  any  of  the  excepted  cases,  tlie 
publication,  therefore,  not  having  been  prohibited  by 
any  express  order  of  tJie  magistrate,  is  lawful  within  the 
general  rule,  us  containing  a  fair  and  true  account  of 
the  proceedings  of  a  court  of  justice.  There  is  no  express 
auth<H'ity  to  shew,  that  such  a  publication  can  be  made 
the  sut^ect  of  a  criminal  charge,  much  less  that  it  is  the 
subject  of  a  civil  action  at  the  suit  of  the  party  accused.  In 
'Bexy.Lee{l)y  the  decision  of  MfaM  J,  was  perfectly  cor- 
rect, because  the  libel  contained,  besides  the  depositions, 
expressions  and  representations  prejudicial  to  thecharacter 
of  the  person  accused,  and  therefore,  the  evidence  offered 
to  shew  that  the  statement  of  facts  was  warranted  by  the 
deposiuons  before  the  magistrates  was  not  admissible. 
It  is  tnre  that  the  learned  Judge  expressed  an  opinion, 
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that  the  publication  of  exparte  evidence  before  atrial        181^4; 
was  of  itself  highly  crimina],  but  that  opinion  was  extra-; 
judicial.     In  Itex  \.  Fisher  {a\  the  publication,  instead     ^^^^^_ 
of  merely  giving  the  examination,  contained  observations 
prejudicial  to  the  party  accused ;  and  in  Rex  v.  Fleet  (J), 
the  publication  contained   a  comment  upon  the  facts 
which  had  occurred,  and  charged  that  the  civil  power 
had  occasioned  great  mischief  and  had  called  out  the  mi- 
litary unnecessarily. 

Assuming,  however,  that  the  publication  of  evidence 
taken  before  a  magistrate  in  a  preliminary  enquiry  is  an 
indictable  oiTence,  it  by  no  means  follows  that  the  party 
accused  can  therefore  maintain  an  action  against  the 
publisher  before  any  trial  has  taken  place.  Here  it  is 
alleged,  that  he  never  was  suspected  of  the  oiTence 
charged  in  the  libel.  But  it  appears  upon  the  record 
that  he  was  suspected,  and  that  in  consequence  of  those 
suspicions  he  was  examined  before  a  magistrate.  There 
is  an  averment  also  that  tlie  charge  is  undetermined. 
That  of  itself  is  an  answer  to  the  action.  He  may  or 
may  not  be  guilty.  The  defendants  have  made  no 
charge  against  him,  they  have  only  stated  that  he  had 
been  charged  in  the  legal  way  before  a  magistrate. 
Now,  if  he  be  found  guilty  and  the  law  be  put  in  exe- 
cution against  him,  he  cannot  be  said  to  have  sustained 
any  injury  by  this  publication,  and  if  he  be  acquitted, 
he  will  have  sustained  no  injury  from  it.  The  only  case 
in  which  he  could  sustain  injury  would  be,  if  he  were 
wrongfully  convicted  in  consequence  of  the  publication ; 
but  he  has  brought  his  present  action  before  a  trial 
has   taken   place,   and  before  he   can  have   sustained 

(a)  2  Camph.  570.  (6)  I  B.^A.  379. 

any 
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any  injury:  the  declamtiont  therefore,  does  not  disclose 
any  suificient  cause  of  Bctioti,  and  on  tliat  ground  tha> 
defendants  are  entitled  to  the  judgment  of  the  Court. 
There  is  a  great  distinction  between  proceedings  in  a 
ciml  action  and  proceedings  by  indictment.  An  in- 
dictment for  a  libel  has  nothing  to  do  witli  the  cba- 
ncter  of  the  person  libelled  up  to  the  moment  of  the 
indicbnent  The  object  of  it  is  to  prevent  a  breach  of 
the  peace ;  but  in  civil  notions,  the  loss  of  character  is 
tite  grotmd  of  the  action.  Another  distinction  is,  that 
to  maintain  an  action  the  party  must  have  sustained  an 
injury.  Thus,  though  a  public  nuisance  shonld  be  n 
particular  inconvenience  to  a  party,  it  does  not  follow 
that  he  can  maintain  an  action.  To  do  that,  his  incon- 
venience must  be  shewn  lo  be  different  from  that  of  tha 
rest  of  the  king's  subjects,  Ivesoii  v.  Moore,  [a)  Now, 
at  the  time  when  this  action  was  commenced,  the  plsinUS* 
had  not  sustained  any  particular  injury.  He  had  only 
snflered  that  inconvenience  which  is  supposed  to-  result 
to  the  public  from  such  a  publication,  viz.  the  tendeocy 
of  it  to  impede  the  due  administmUon  of  justice.  The 
third  distinction  between  indictments  and  civil  actions 
for  libels  is,  that  in  the  former  truth  is  no  answer ;  in  the 
latter  it  is.  But,  both  in  a  civil  action  and  in  an  in- 
dictmeRt  the  libd  must  contain  something  more  than, 
deftmatory  matter,  there  must  be  an  evil  intention  in 
the  par^  publishing  the  libel,  and  an  action  cannot  be 
maintained  where  there  is  a  total  absence  of  malice  ia 
tile  defradant.  In  Carpenter  v.  TarraiU  {b),  the  aotioB 
was  for  these  words,  "  Carpenter  was  in  Winchester 
gaol  and  triad  for  his  life,  and  would  have  been  hanged 
had  it  not  been  for  Leggat,   for  breaking  open  the 
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gtmuary  of  fimner  A^f  and  stealing  hia  bacon ;"  and  there  1 824» 
Ijce  J.  said,  "  If  these  words  had  been  only  a  narrative  — 
ef  what  passed  at  the  trial,  he  might  have  pleaded  it  so,  ^ag^dtut 
and  Iiav«e  justified,  though  at  the  trial  it  could  only  have 
been  given  in  evidence  in  mitigation  of  damages ;  the 
troe  gist  of  the  action  with  respect  to  the  defendant 
being,  whether  he  spoke  the  words  fisdsely  and  maliciously.'^ 
But  Cwiy  T.  Walier{a)  is  an  authority  expressly  in 
point,  for  the  libel  contained  an  account  of  an  appli-- 
cation  to  the  Court  of  King's  Bench  for  a  driminal  in*^ 
ftnrmatioil.  Now  that  was  an  exparte  proceeding,  and 
Eyre  C.  J*  laid  it  down,  that  a  bona  fide  report  coa-» 
taiBing  the  substance  of  the  speech  delivered  in  court 
waa  not  actionable,  and  that  opinion  was  afterwards  con* 
firmed  by  the  Court  of  Common  Pleas.  It  is  true,  that 
in  that  case  some  stress  was  laid  upon  the  circumstance 
of  the  proceeding  having  taken  place  in  a  court  of  justice 
which  was  open  to  all  the  world ;  but  in  this  case  althouf^ 
it  was  in  the  power  of  the  magistrate  to  exclude  tlie 
public,  Cox  v.  Coleridge  (J),  Rex  v.  Borron.  (c)  Yet  he 
did  not  do  so,  and  therefore,  in  fact,  it  was  an  open 
court  The  case  of  Curry  v.  Walter  remains  uncontra^ 
dieted  by  subsequent  authorities*  It  is  recognised  by 
Lord  EHenborough  in  Sh/les  v.  Nokes  (d),  and  in  Bex  v. 
Fisher,  (e)  In  Bex  v.  Wright  (/)  it  was  held,  that  the 
printing  of  a  true  copy  of  a  report  of  a  committee  of  the 
House  of  Commons,  containing  a  charge  ir^ious  to  ofi 
individual  was  not  libellous.  Upon  the  same  principle,, 
the  publication  of  that  which  passed  before  a  magistrate 
cannot  be  libellous.     These  two  cases  are  authorities  ex- 

• 

(a)   1  Esp.  45G.     I  Bot,  $  Pi*/.  525.  (6)  IB.fC.  37. 

(c)  5B.i:ji.  432.  (rf)  7  East,  493. 

(e)  2  Cdmpb.  570.  (/)  8  T.  R.  293. 
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pressly  ill  point,  and  they  are  only  op(>osed  by  a  few 
nisi  prills  (tict£. 

Tlie  urgiimeiit  on  llie  otlicr  side  assumes,  that  such  B 
publication  will  prejudice  a  fair  trial  founded  on  a  fair 
accusation.  Now  it  is  to  be  observed,  that  if  an  action 
will  lie  for  such  a  publication,  it  might  on  the  same 
principle  be  maintainable  in  respect  of  slanderous  mat- 
ter contained  in  a  hand-bili  issued  for  the  apprehension 
of  persons  suspected  of  offences,  (Dehnry  v.Janrs{a),  i» 
an  authority  to  the  contrary,)  or  for  saying  that  the 
grand  jury  had  found  a  true  bill  ngain»t  A.  li.  for  such  «n  I 
offence.  Secondly,  it  assumes  that  the  hearers  wiU  keep  ' 
the  proceedings  secret.  Tliirdly,  that  what  may  lawfiiUjr 
be  communicated  to  as  many  people  as  the  police  oflice 
will  conveniently  contain  cannot  lawfully  be  comiiiu*  i 
,  nicated  to  others.  Fourthly,  lliat  there  will  be  a  tria). 
Now  no  intention  to  prosecute  is  averred  in  this  case) 
and  the  case  may  have  been  compromised  or  otherwise 
abandoned.  But,  in  fact,  publications  of  this  sort  have  a 
tendency  to  protect  innocent  persons  by  communicating 
knowledge  of  the  accusation  (o  their  friends  and  en- 
abling them  to  come  forward  in  tlieir  defence.  It  is 
also  calculated  tu  bring  forward  witnesses  for  the  pro- 
secution, and  to  prevent  the  repetition  of  crimes  and 
frauds  by  putting  unwary  people  on  their  guard.  Nor 
is  there  any  ground  for  making  a  distinction  between 
publishing  preliminary  proceedings  and  proceedings 
afler  «  final  adjudication  has  taken  place,  except  where 
there  is  an  express  prohibition,  for  it  is  equally  im- 
portant for  the  public  to  know  every  circumstance  con- 
nected with  the  administration  of  justice,  whether  sen- 
tence be  pronounced  or  not. 

(■}  4  S^  191. 


IV  TOE  Fifth  Year  of  GEORGE  IV. 


577 


In  order  to  maintain  a  civil  action  for  a  libel,  there 
must  be  malice  in  the  defendant.  Now  here  there  is  a 
total  absence  of  malice,  for  wherever  there  is  a  fair 
motive  or  an  Interest  in  the  party  who  utters  or  pub- 
lishes the  supposed  slander,  that  is  sufficient  to  negative 
malice;  as,  for  instance,  where  it  is  done  bon&  fide  with  a 
view  to  obtain  information  on  a  subject  in  which  the  party 
is  interested,  Delaney  v.  Jones  (a),  or  by  a  suitor  in  his 
own  defence,  MouUon  v.  Clapham  (&),  cited  1  Bam.  4*  ^* 
244.  or  by  counsel  in  defence  of  his  client,  where  the 
matter  is  pertinent.  Brook  v.  MantcLgue  (c),  Hodgson  v. 
Scarlett  {d)y  or  where  the  matter  is  uttered  for  the  purpose 
of  giving  information  to  a  party  interested,  as  in  the  case 
of  the  character  of  a  servant,  Edmonson  v.  Stephenson  {e\ 
Weatherstone  v.  Hawkins.  {/)  So  if  the  matter  be  uttered 
by  a  clergyman  instructing  his  congregation,  Greenwood^s 
case  cited  Cro.  Jac.  90.  In  all  these  cases  the  occasion 
of  uttering  the  slanderous  matter  rebuts  the  presump- 
tion of  malice ;  and  to  apply  the  same  principle  to  this 
case,  the  reporter  for  a  public  newspaper  has  no  evil 
intention,  his  object  is  only  to  give  information  to  the 
public  upon  a  subject  in  which  they  have  an  interest. 
Now  it  is  perfectly  clear  that  the  public  have  an  interest 
in  the  public  administration  of  justice,  and  whatever  is 
relevant  thereto  may  be  lawfully  published.  Upon  this 
ground  criticism  upon  theatrical  performance  or  literary 
works  is  allowed,  Dibdin  v.  Swan  {g\  Carr  v.  Hood,  {h) 
In  this  case,  and  particularly  in  the  second  plea,  it  is 
expressly  averred  that  the  defendants  published  the  sup- 
posed slanderous  matter  without  any  malicious  motive, 
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aisipriii  ^^"■"'^M"'^'    Besides  which, 

°^*r         r^  ^^^-j;Jrt,  the  recoid  which  would 

puh"       ^     ^^'^ 

^  ^t^j^  j^e^  t'**'  *^^  ^l)^  <>°^y  contains 

'         ^  0r^i''^pneiiti^x^  and  does  not  set  out 

^^    ^^»k  ff^  c^'**'  ^'  ^  *^*^  evidence  had 

jgi^^g  iroald  haTe  been  an  indictable  o£fence. 

jg^  ^^  JaotX  impossible  to  give  a  verbatim  report 

pr^^  and  if  it  was  it  would  not  give  the  fair 

^  V  ^^  ^'^  places  and  the  effect  of  saying  that 

,^^  necessary  would  be  to  prohibit  the  publication 

^^fbch  reports  in  future. 
jf-  •  Cur*  adv.  vuU. 


'    The  judgment  of  the  Cburt  was  now  delivered  by 

Abbott  C.  J.  This  is  an'  action  for  the  publication 
of  two  supposed  libels;  the  defendant  has  pleaded  seve- 
ral special  pleas  to  the  declaration,  to  some  of  which  the 
plaintiff  has  demurred. 

The  demurrer  was  argued  before  us  at  the  sittings  in 
October  last.  Tlie  declaration  contains  a  great  number 
of  counts.  It  will  be  sufficient,  for  the  purpose  of  our 
present  judgment,  to  consider  the  counts  as  divided  into 
two  classes,  and  each  class  subdivided  into  two  parts  or 
branches.  The  first  class  will  contain  all  those  counts 
which  are  preceded  by  introductory  averment  of  a  pro- 
ceeding before  the  justice.  The  second  class  will  con- 
tain all  those  counts  that  have  no  such  introduction. 
The  first  part  or  branch  of  each  class  will  comprise  the 
counts  founded  on  the  publication  of  the  10th  of  Julj/^ 
and  the  second  those  founded  on  the  publication  of  the 
16th  ofjulj/.  And  with  this  distribution,  it  will  not  be 
necessary  to  advert  particularly  to  any,  except  the  first 

and 
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and  thirteenth  counts.     The  Lord  Chief  Justice  then        1834. 
read  those  counts,  and  proceeded  as  follows :  -. 

The  defendant  has  pleaded  the  sreneral  issue,  and  also        ogpinu 
some  pleas  of  justification,  averring  the  truth  of  the 
facts,  that  is,  of  the  supposed  assault,  upon  which  pleas 
issues  have  been  joined. 

To  the  second,  third,  fourth,  fifth,  sixth,  seventhi  and 
eightli  pleas  the  plaintiff  has  demurred.  The  third  plea 
alleges  very  shortly  that  the  several  matters  and  things 
in  the  said  several  supposed  libels  contained,  were  and 
are  true*  Now  this  plea  is  evidently  bad.  It  is  uncer- 
tain whether  it  be  thereby  meant  to  allege  that  die 
report  in  the  newspaper  is  a  true  report  of  certain  pro- 
ceedings, or  that  the  facts  menUoned  in  the  report  are 
true;  if  the  latter  be  meant,  the  plea  is  much  too 
general. 

The  fourth  plea,  which  is  pleaded  to  the  whole  de- 
claration, is  as  follows:  that  the  said  supposed  libels 
respectively  were  and  consisted  of  nothing  more  than 
fair,  true,  and  correct  reports  in  the  said  newspaper 
called  the  Morning  Herald^  of  proceedings  which  took 
place  publicly  and  openly  before  the,  said  T.  HallSf  so 
being  such  justice  as  aforesaid,  at  the  public  police 
office  at  BoTShstreet  aforesaid. 

Now,  as  one  class  of  the  counts  in  the  declaration 
does  not  allege  any  proceeding  before  a  justice,  it  was  at 
least  necessary  in  a  plea  to  that  class,  to  aver  and  shew 
distinctly  that  proceedings  had  taken  place  before  a 
justice,  and  to  do  this  with  the  formality  and  certainty 
required  in  pleading ;  and  if  the  plea  be  bad  as  to  any 
part  of  the  matter  to  which  it  is  pleaded,  it  is,  according 
to  general  rules,  bad  for  the  whole. 

The  fifth  plea  is  pleaded  to  the  first  branch  only  of 
the  two  classes  of  counts,  or,  in  other  words,  to  the  sup- 

P  p  2  posed 
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ra»  broi^t  before  the  mwgiif  rate  and  empine^ 
•old  ithaty  OD  that  oGcanoD,  Jbm  Ckandler  the  motfaery 
'Am'  Ckandler  the  daughter,  jlan  Dimcan^  and  X€M 
JEtafonaeottr  were  examinedy  and  that  each  of  them  de» 
poaed  as  set  forth  at  large  in  thisffih  plea;  and  then  the 
jplea  goes  on  to  allege,  ^  wherefiHie  the  defendants  pub* 
lisbed  the  supposed  libel,  as  and  for,  and  being  a4nN^ 
dbir,  jost,  and  correct  rqxirt  and  aoooont  of  the  aaid 
Ivoceedings."  Bnt  upon  the  face  of  the.]dea  itsd(  it. is 
manifest  that  it  is  not  a  tme^  fiur.  Just,  .and  comtf 
leport  and  account  of  the  proceediogm  for  (witfapot 
noticing  other  obgectfona)  *the  report  wholly  omits  the 
'deposition of  JDesonaaitw,  in  which  he  depnafs»  that  lo« 
question  propoked  by  him  to  the  gitl  Ami  Qumdler  m 
to  a  material  feet,  of  which,  before  the  justice  she  awore 
to  the  affirmative,  she  distinctly  answered  "  No^  he  had 
not ;"  and  the  same  question  being  put  to  her  over  and 
over  again,  she  always  repeated  "  No.". 

The  sixth  plea  is  pleaded  only  to  the  supposed  libel 
of  tlie  15th  of  July,  which  alleges  that  the  plaintiff  was 
examined  at  the  police  office,  and  ordered  to  enter  into 
recognizances,  and  the  plea  avers  that  tlie  plaintiff  was 
so  examined,  and  tliat  he  was  ordered  to  enter  into  such 
recognizances ;  and  as  this  libel  contains  no  detail  of  the 
evidence,  nor  any  comment  upon  the  case,  but  nakedly 
states  the  result  of  what  the  justice  thought  fit  to  do,  we 
think  this  plea  good.  The  eighth  plea  is  good  upon  the 
same  grounds. 

The  seventh  plelt  is  pleaded  to  a  part  only  of  the  sup- 
posed libel  of  the  10th  of  Jidy ;  in  all  other  respects  it 
resembkb  the  fifth  plea,  upon  which  our  ^opinion  has 
Htieen  already  igiven. 

It 
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It  remains  only  to  consider  the  second  plea,  which  lAf4«- 
was  very  properly  considered  in  the  argument  for  the 
defendants  as  the  important  plea  in  this  cause.  That 
plea  states,  that  on  the  8th  oliJvJy  1823,  at  the  public 
police  office  Bcnxhstreet^  the  plaintiff  underwent  a  long 
examination  before  the  justice,  on  the  charge  of  having 
indecently  assaulted  and  attempted  to  violate  the  person 
of  Ann  Chandler^  a  female  child  only  thirteen  years  old, 
and  the  evidence  of  the  child  herself,  and  her  companion 
the  plaintiff's  own  cousin  of  the  same  age,  did  upon 
that  occasion  display  a  complication  of  disgusting  in- 
decencies, although  the  plaintiff  denied  the  principal  facts 
alleged,  and  the  children  made  some  slight  variations 
in  their  evidence,  and  eventually  the  plaintiff  Was  on 
that  occasion  then  and  there  admitted  to  bail,  himself  in 
100/.,  and  two  sureties  in  50/.  for  his  appearance  again 
on  Tkiesday  then  next  following.  And  that  afterwards, 
on  Tuesday  the  15th  day  ofjulj/j  at  the  said  public  office 
in  Bow 'Street  aforesaid,  the  said  plaintiff  was  again  ex- 
amined before  the  justice  touching  the  said  charge;  but 
no  further  evidence  was  heard,  and  he  was  ordered  by 
the  justice  to  enter  into  recognizances  to  the  amount  of 
200/.  for  his  appearance  at  the  sessions,  and  all  the 
witnesses  were  bound  over  to  prosecute.  And  that  the 
said  several  supposed  libels,  in  the  said  declaration  men- 
tioned, contained  and  contain  no  other  than  a  fair  and 
just  report  and  account  of  the  proceedings  which  took 
place  on  the  said  8th  and  15th  days  of  J^/i^  respectively, 
at  the  said  public  police  office  Bow-street  aforesaid,  on  the 
respective  occasions  aforesaid,  and  were  printed  and 
published  by  the  defendants  in  the  said  newspaper  called 
the  Morning  Herald^  with  no  scandalous,  malicious,  or 
defamatory,  unworthy,  or  unlawful  motive  whatever; 

Pp  S  and 
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lft4.  and  that  the  said  proceedings  therein  reported  as  aibte- 
said,  took  place  as  aforesaid,  publicly  and  openly  at  the 
said  police  oflBoe^  and  the  said  reports  or  accounts  tfaere- 
o|^  cotnposing  the  said  supposed  libels,  were  so  printed 
and  published  as  aforesaid,  in  the  said  newqiaper  as 
public  news  of  such  public  proceedings,  and  with  no 
other  intent,  and  for  no  other  object  or  puipose  what- 
soever. 

This  plea  is  founded  upon  the  supposition  that  it  is 
lawfol  for  the  editors  of  the  public  journals  to  publish 
accounts  of  proceedings  taking  place  before  justices  of 
the  peace  by  way  of  prdiminary  enquiry,  and  with  a 
view  to  commit  to  prison,  or  otherwise  make  amenaUe 
to  justice^  persons  against  whom  charges  are  preferred 
before  the  justices ;  and  to  do  this  where  the  proceeding 
terminates  by  commitment  or  bail,  and  before  the  In- 
tended trial  can  take  places  provided  the  proceedings 
themselves  are  conducted  openly,  and  the  accounts  are 
just  and  true.  This  proposition  was  strongly  contended 
for  in  the  argument  on  behalf  of  the  defendants,  and  it 
was  inferred  from  the  supposed  legality  of  such  publi- 
cations, that  no  action  can  be  maintained  by  the  person 
thus  accused,  whose  character  and  reputation  may  be 
injured  by  the  publication. 

The  case  was  argued  before  us  with  much  learning 
on  both  sides,  and  all  the  decisions  and  opinions  of 
judges  that  have  any  bearing  on  the  question  were 
quoted  on  the  one  side  or  the  other.  It  would  be  an 
unnecessary  employment  of  the  time  of  the  Court  to 
comment  upon  all  these  authorities.  It  may  be  sufficient 
to  say  of  them,  that  there  is  not  any  one  plainly  support- 
ing the  affirmative  of  this  proposition,  and  that  there 
are  many  expressly  declaring  the  negative.  The  case 
approaching  nearest,  and  certainly  approaching  nearly, 

to 
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to  the  aflBrmative,  is*  that  of, Cttrr/V  V.  Walter ^  {a)     The       18?4« 
case  is  of  great  authority  in  itself,  and  derives  additional 
weight  from  the  manner  in  which  it  is  mentioned  by 
Mr.  Justice  Lcvwrence  in  the  King  v.  Wright* 

It  has  not,  however,  received  the  sanction  of  subse- 
quent judges :  and  it  differs  in  some  important  facts 
from  the  present  case.  It  was  an  account  of  a  proceed- 
ing in  this  court,  a  court  instituted  for  final  deter- 
mination, as  well  as  preliminary  enquiry,  and  whose 
doors  are,  as  they  ought  to  be,  open  to  so  many  of  the 
public  as  can  be  conveniently  accommodated  within 
its  walls.  The  proceeding  now  in  question  was  before 
justices  of  the  peace,  and  was  of  a  kind  which  they  may 
lawfully  conduct  in  private  whenever  they  think  fit  to 
do  so.  That  proceeding  terminated  by  a  refusal  of  the 
application,  and  not  by  putting  the  subject  into  a  train 
for  fiirther  inquiry  and  trial.  The  proceeding  in  question 
terminated  in  the  first  instance  by  holding  the  accused 
to  bail  for  his  future  appearance  before  the  justices,  and 
finally  by  holding  him  to  bail  to  take  his  trial  before  a 
jury.  Such  a  trial  therefore  might  be  expected  at  the 
time  of  each  of  the  publications. 

This  court  has  on  more  than  one  occasion  within  a 
few  years  been  called  upon  to  express  its  opinion  judi- 
cially on  the  publication  of  preliminary  and  ex  parte  pro- 
ceedings, and  has  on  every  occasion  delivered  its  judg- 
ment against  the  legality  of  such  proceedings,  as  was 
done  by  Mr.  Justice  Hi?flr/A  in  the  year  1804,  in  the 
case  of  The  King  v.  Lee.  (i)  Other  judges  have  deli- 
vered opinions  to  the  same  effect,  and  it  is  well  known 
that  many  other  persons  have  lamented  the  inconve- 
nience  and  the  mischievous  tendency  of  such  pub- 

{a)  1  Esp,  45G.  and  XB.itP.  523.  (6)  5  Esp.  125. 

P  p  4  lications. 
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Iflifiik..  UJMiODS.  "^ey  were  jritbtn  tlie  memory  of  many 
persons  now  living  rare  and  nnfrequent,  they  have  gra^ 
ddally  increasecj  in  number,  and  are  now  nnhappily 
become  very  frequent  and  numerous ;  but  they  are  not 
OD  ibki  account  the  less  unlawful,  nor  is  it  less  the  duty 
01  tnosei  to  whom  the  administration  of  jusdce  is  en- 
trnsted,  to  express  their  judgment  against  them. 

I  have  pointed  out  some  distinctions  between  the  pn^ 
sent  case  and  thsft  of  Currie  v.  tValter;  but  we  wish  it 

m 

not  to  be  inferred  from  thence  tliat  w6  think  the  pa]b» 
lication  of  ex  parte  procc$edings  even  in  this  court  to  be 
a'matter  allowable  by  law. 

lliitit  was  further  contended,  that  even  supposing 
publications  of  this  kind  to  be  so  &r  uhlawliil  as  to 
lender  their  authors  amenable  to  the  criminal  law,  by 
itiason  of  the  public  inconvenience  and  mischief  yet 
that  the  party  himself  could  hot  maintain  a  dvil  action 
in  respect  of  such  publications,  or  at  least  that  the 
plaintiff  was  barred  of  his  action  in  the  present  case  by 
the  denial  of  malice,  which  denial  was  supposed  to  be 
admitted  by  the  demurrer.  If,  however,  a  plea  be  bad 
in  law,  a  demurrer  to  it  admits  no  fact  alleged  in  it. 
I  take  it  to  be  a  general  rule  that  a  party  who  sustains 
a  special  and  particular  injury  by  an  act,  which  is  un- 
lawful on  the  ground  of  public  injury,  may  maintain  an 
action  for  his  own  special  injury ;  and  if  publications 
like  the  present  tend  to  prevent  or  impede  the  due  ad- 
ministration of  justice  towards  persons  accused  of  of- 
fences,  it  is  impossible  to  say  that  the  individual  whose 
trial  may  be  affected  by  them,  does  not  sustain  a  special 
and  peculiar  injury  even  in  that  view,  and  he  certainly 
sustains  an  injury  to  his  character  of  the  same  nature  as 
the  injury  to  any  other  person  by  any  other  species  of 
defamation.    I  take  it  to  be  also  a  general  rule  that  an 

act 
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act  unlawful  in  itself  and  u^Mous  to  another  is  con-        1^4. 
sidered  both  in  law  and  reason  to  be  done  malo  animo        — — 

Ddxcax 

toward  the  person  injured :  and  this  is  all  that  is  meant  _<V(«u< 
by  a  charge  of  malice  in  a  declaration  of  this  sort,  which 
is  introduced  rather  to  exclude  the  supposition  that  the 
publication  may  have  been  made  on  some  innocent  o(ica« 
sion,  tlian  for  any  otiier  purpose.  Tliere  are  even  some 
acts  not  in  themselves  unlawful,  but  which  beconle  so 
only  by  reason  of  their  injury  to  others,  which  in  all 
civil  actions  are  charged  to  be  maliciously  done.     Take  ^'"^ 

the  common  case  of  an  offensive  trade;  the  melting  of 
tallow,  for  instance;  such  a  trade  is  not  in  itself  unlawful, 
but  if  carried  on  to  the  annoyance  of  the  neighbouring 
dwellings,  it  becomes  unlawful  with  respect  to  them, 
and  their  inhabitants  may  maintain  an  action,  and  may 
charge  the  act  of  the  defendant  to  be  malicious,  and 
no  one  ever  objected  to  such  a  charge;  though  probably 
in  most  cases  the  defendant  has  no  personal  malice 
toward  his  neighbours,  but  acts  only  with  a  view  to  his 
own  profit  and  gain.  The  publication  in  question  im- 
peaches the  plaintiff's  character ;  a  publication  impeach- 
ing private  character  is  actionable,  unless  the  occasion 
of  publishing  makes  the  publication  excusable,  and 
where  the  publication  is  a  violation  of  the  criminal  juris- 
prudence of  the  country,  and  there  is  nothing  to  call  for 
it,  the  publication  is  not  excusable. 

These  observations  upon  the  plea  are  an  answer  also 
to  the  objections  that  were  taken  to  the  declaration :  for 
if  the  facts  stated  in  the  plea  do  not  furnish  a  defence, 
'the  introductory  averments  even  in  those  counts  that 
contain  such^  do  not  shew  that  the  action  is  not  main- 
tainable. 

Judgment  for  the  plaintiff  on  the  demurrer  to  the 

second,  third,  fourth,  fifth,  and  seventh  pleas ; 

for  the  defendants  as  to  the  sixth  and  eighth. 
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Davi£8  against  Bikt  and  Others. 


Aninlbraiatioo  T^HIS  was  w  infermation  brought  for  recovery  of 
uuSt^^mt  penalties,  for  offsnces  committed  against  the  game 
inftfTiwSn"  ^^'^  ^  ^^7  ^  ^®  information  had  been  served  upon 
Jjjj^  *^^  each  of  the  defendants  pursuant  to  the  48  G.  S.  c.  58^ 
^^%^  h^bw  '^^  upon  the  cc^es  there  was  indorsed  a  notice^  ^  that 
If  the  ddSmdut  unless  the  respective  defendants  should,  within  dffht 
pttf  and  plMd»  davs  after  the  delivery  thereof  cause  an  a{qpearanGe  and 
ii  tf  lOicrtj  to  plea  or  demurrer  to  be  entered  in  the  Court  of  King's 
pMnuiot  and  m  Bench  to  that  information,  an  appearance  and  the  plea 
nriUyftrtiM  of  not  guilty  would  be  entered  ther^o  in  their  names, 
J^JibllJ**        pursuant  to  the  statute  in  such*case  made  and  provided, 

^'''^^Jhm-  ^'^  ^^  ^^^^  ^  ^  joined  thereon  would  be  tried  at 
tend  an  ap-      (he  next  assizes  to  be  holden  in  and  for  the  county  of 

pcannce  and  a  ^  "^ 

pica  of  not         Worcester  J*      The  defendants  having  Deselected  to  ap- 

Suiltyforthc  ©        &  f 

efendant,  and   pear,  an  appearance  and  plea  of  not  guilty  were  accord- 

a  verdict  had 

been  found  i^gly  entered  for  them,  and  the  cause  sent  down  to  trial 
fendant,  the  '  ^^  ^^  ^^^t  Summer  assizes  pursuant  to  the  notice,  when 
•uch'vwnlictVor  ^  verdict  was  found  against  three  of  the  defendants,  and 
irregularitj.       ^j^^  Qt^gj.  ^^s  acquitted.     A  rule  nisi  had  been  obtained 

for  setting  aside  this  verdict,  upon  the  ground  that  the 
48  G.  S.  c,  58.  did  not  apply  to  informations  brought 
for  penalties  on  penal  statutes,  but  was  confined  to  in- 
dictments and  informations  for  criminal  matters;  and 
that,  as  the  only  notice  of  trial  given  to  the  defend- 
ants was  that  indorsed  on  the  copies  of  the  information, 
they  had,  in  effect,  no  notice  at  all,  and  the  whole  pro- 
ceeding was  a  nullity. 


JV.  E.  Tarn- 


BlKT. 
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W.  E.  Taunton  and  Russell  now  shewed  cause.     The        1824. 
statute  of  the  48  G.  3.  c.  58.  5. 1 .  recites,  that  the  pro-        r 
vbions  of  the  26  G.  3.  c.  77.,  and  the  35  G.  3.  c.  96.        a^inst 
which  were  statutes  passed  to  amend  the  law  with  re- 
gard to  the  course  of  proceeding  in  indictments  and 
informations  in  the  Court  of  King's  Bench,  in  certain 
cases  relating  to  the  public  revenue  had  been  found 
beneficial,  and  that  it  was  expedient  to  extend  the  same 
to  other  cases,  and  then  enacts,  that  ^^  whenever  any 
person  shall  be  charged  with  any  offence  for  which  he 
may  be  prosecuted  by  indictment  or  information  in  his 
majesty's  Court  of  King's  Bench,  and  the  same  shall  be 
made  appear  to  any  judge  of  the  same  court  by  affidavit 
or  by  certificate  of  an  indictment  or  information  being 
filed  against   such  person  in  the  said  court  for  such 
ofience,  it  shall  be  lawful  for  such  judge  to  issue  his 
warrant,  &c. ;  and  for  want  of  bail,  to  commit  the  d  e 
fendant  to  the  gaol  of  the  county  where  the  offence  shall 
have  been  committed,  or  where  he  shall  have  been  ap- 
prehended, until  he  shall  have  been  acquitted  of  such 
cffence^  or  in   case   of  conviction  shall  have   received 
judgment  for   the   same."     It   afterwards   enables   the 
prosecutor  of  such  indictment  or  information  to  cause 
a  copy  thereof  to  be  delivered  to  such  person,  or  to  the 
gaoler,  &c.,  with  notice  to  plead  within  eight  days,  and 
to  cause  an  appearance  and  a  plea  or  demurrer  to  be 
entered  in  the  said  court  to  such  indictment  or  inform- 
ation ;  and  then  if  he  neglect  to  cause  an  appearance 
and  a  plea  or  demurrer  to  be  entered  to  such  indict- 
ment or  information,  the  prosecutor  is  enabled  to  enter 
an  appearance  and  a  plea  of  not  guilty  for  him.     In  this 
case  the  proceeding  is   by  information,   and  therefore 
falls  within  the  *isoords  of  the  statute ;   and  an  inform- 
ation 
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fltioli  cm  the  game  hws  is  an  informadon  idthin  the 
mganing  of  the  statute.  In  4  Blachton^s  Qmmentaries, 
p.  SOS.  it  is  expressly  stated,  ^*  that  such  informations  as' 
are  usually  brought  upon  penal  statutes,  are  informations 
pardy  at  the  suit  of  the  king  and  partly  at  that  of  m 
subject  which  inflict  a  penalty  upon  convicdon  of  tlie 
€0nier^  one  part  to  the  use  of  the  king  and  another  to 
the  use  of  the  informer,  and  are  a  sort  of  qui  tarn  actions 
didy  carried  on  by  a  criminal  instead  of  a  civil  process.*' 
tlere,  the  word  qfince  is  mentioned  in  the  statute 
tbt  it  speaks  of  the  defendant  being  acquitted  of  sndi 
o&nce.  The  statute  8  G.l.  c.  19.,  and  the  statute  of 
the  5th  ofAnne^  speak  of  the  offender  and  of  his  coii- 
nedon.  HawtinSf  in  his  TYeatise  on  the  Pleas  of 
the  Cirtnofh  Book  2.  c.  26.,  takes  the   same  distmction 

■  ■  ■  t 

as  to  informations  as  Bladtstone^  and  under  the  title 
^  infermadons  qui  tam,^  the  party  sued '  is  spoken  of 

as  an  offender,  and  the  matter  as  an  offence;  and  in 
sect.  64.  it  is  said,  that  the  king  may  bar  the  penalty  by 
a  pardon  or  release  precedent  to  the  commencement  of 
the  suit ;  and  in  sect.  66.  that  the  plea  is  not  guilty,  and 
If  diere  be  more  than  one  defendant,  they  ought  not  to 
plead  that  they  are  not  guilty,  but  severally  that  neither 
they  nor  any  of  them  are  guilty;  Now  the  judgment  is, 
that  the  king  or  informer  shall  recover,  or  that  the  de- 
fendant shall  forfeit  the  sum  mentioned  by  the  statute. 

The  statute  26  G.  8.  r.  77.  5. 13.,  which  is  mendoned 
in  the  preamble  to  the  48  G.3.  cr.58.,  relates  to  persons 
charged  with  obstructing  excise  officers,  rescuing  un- 
customed goods,  or  with  any  offence  against  any  law 
respecting  quarandne ;  and  that  statute,  as  well  as  the 
S5  6.S.  C.96.,  regulates  the  proceedings  in  indictments 
or  informadons  for  such  offences.    Now  one  of  the 

statutes 
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statutes  in  force  prior  to  the  26  6.3.  relating  to  qua-        1824. 
rantine  was  the  26  G.2.  ^r.  6.  5.3.«  and  by  that  statute        _ 

\  Dayim 

the  master  of  every  vessel  was  required  to  make  a  dis-  against 
covery  of  certain  particulars  specified ;  and  in  case  he 
did  not  make  a  true  discovery,  was  to  forfeit  200/.,  one 
moiety  thereof  to  the  king,  and  the  other  moiety  thereof 
to  him  who  would  sue  for  the  same  by  action  of  debt, 
bill,  plaint,  or  information,  in  any  court  of  record,  &c. 

Abbott  C.  J.  It  is  quite  clear  that  the  stat  48  G.  3. 
c  58.  does  not  apply  to  an  information  brought  for 
penalties  on  the  game  laws.  It  enacts,  '^  that  when 
any  person  shall  be  charged  with  an  offence  for  which 
he  may  be  prosecuted  by  indictment  or  information  ip 
his  majesty's  court  of  K.  B."  It  therefore  contemplates 
4iSences  over  which  this  court  has  exclusive  jurisdiction 
by  indictment  or  information.  Now  penalties  under  the 
gjBLine  laws  may  be  recovered  by  information  not  only 
in  this  court  but  in  the  other  courts  in  Westminster 
Hall.  I  think  the  statute  applies  only  to  such  offences 
as  the  Court  of  King's  Bench  may  exclusively  entertain 
when  prosecuted  by  indictment  or  information,  at  th^ 
suit  of  the  king. 

Rule  absolute. 

Curwood  KtiA  Carriffgtofi  were  tP  have  supported  thp 
zxde. 
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1884. 


Warns  agmmt  Brtant. 


By  Ml  otte  of  13  Y  an  order  of  Mil  Pnas  all  matters  in  diflferenoa  la 

this  cause  between  the  parties  were  referred  to  an 


wWttitor,  whh  arbitrator,  and,  anxing  other  things,  -  it  was  ordered 
yl^^ll,!^^!^  that  the  arbitrator  should  be  at  liberty,  if  he  shoold 
2^^^^  think  fit,  to  examine  the  parties  to  this  suH  apon  oatk 
P«t^^J^  It  appeared  now  by  affidavit  that  the  action  was  broi^^ 
tlMt  tiM  tttil-  to  recover  the  amount  of  a  builder^s  bill  fiur  work  and 
oariMmpftrtj  labour,  and  materials  fimnd.  The  defendant  proved  fagr 
Mpport  ofhit  an  indiflferent  idtness  that  a  verbal  agreemlent  was  made 
between  the  plmntiff  and  the  defendant,  bywUch  the 
plaintiff  agreed  to  charge  the  prime  cost  for  materials 
and  labour,  and  to  be  paid  10/.  per  cent,  for  profit,  and 
no  more.  The  plaintiff's  attorney  admitted  that  he  had 
no  evidence  to  disprove  such  agreement,  except  that 
of  the  plaintiff  himself.  The  defendant  objected  to 
the  plaintii{*'s  being  e^mined  in  support  of  his  own 
case;  but,  notwithstanding  such  objection,  the  arbi- 
trator allowed  the  plaintiff  to  be  examined  in  support 
of  his  own  case,  and  awarded  a  sum  to  the  plaintiff  much 
exceeding  the  value  of  the  materials,  and  10/.  per  cent, 
profit 

Defiman  moved  to  set  aside  the  award,  on  the  ground 
that  the  arbitrator  had  not  any  power  under  the  terms 
of  this  order  to  examine  a  party  in  support  of  his  own 


■■  -i'_ 
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case;  but  admitted  that  he  conid  not  find  any  case  in        1824. 
which  the  point  had  been  decided. 


Per  Curiam.  We  think  the  words  of  the  order  of 
reference  are  sufficiently  large  to  empower  the  arbi- 
trator  to  examine  the  parties  for  any  purpose,  and  in 
any  stage  of  the  inquiry;  and  it  seems  that  our  judg- 
ment is  not  fettered  by  any  prior  decision.  The  arbi- 
trator is  to  exercise  his  discretion  in  all  cases  whe- 
ther he  will  allow  a  party  to  be  examhied  at  all.  In 
practice  many  cases  are  referred  for  the  express  pur- 
pose of  having  the  parties  to  the  suit  examined  (which 
cannot  be  done  in  a  court  of  law).  We  think  the 
arbitrator  may  under  an  order  framed  like  the  present 
examine  a  party  to  the  suit  even  in  support  of  his  own 
case;  and  that  being  so,  there  is  no  ground  for  granting 
this  rule. 

Rule  refused. 


Waknk 

BaYANT. 


CuxoN  and  Another,  Assignees  of  T.  Sweet,  a 
Bankrupt,  against  James  Chadley. 


ASSUMPSIT  for  goods  sold  by  the  bankrupt  before  J.  a  being  in- 
1.11  -ni  •  A        1       debted  to  S., 

his   bankruptcy.      Flea,   non  assumpsit     At  the  and  r.  c.  being 
trial  before  Abbott  C.  J.   at  the  London  sittings   after  ^q^  also  to 
Hilary  term  1824,  the  following  appeared  to  be  the  :J;^,y  ^"^ed 
facts  of  the  case :  The  bankrupt  was  an  upholsterer  in  ^J^^,J^| 
London,  and  in  May  1822,  had  sold  and  delivered  to  "bould  trimfcr 

'  •/  »  the  debt  due  to 

the  defendant  some  plate  glasses  and  frames  of  the  value  bim  ft-om  j.  c. 

to  the  account 
of  A.  C. ;  and 
S»f  in  pursuance  of  such  agreement,  ddirered  to  77.  C-  An  account,  in  which  he  (i?*  C) 
Wjt9  charged  with  the  debt  due  from  /.  C  to  if. :  Helij^  that  /.  C.  was  not  thereby  dis* 
ditfged. 

of 


of  14^  U.  Sweds  tbtt  bankrapt^  and  JBpfei^  CftiuB^ 
the  brother  of  the  defiandantf  had  been  concerned  ifoge; 
ther  in  accommodation  bills,  and  in  1822,  Bobert 
,Ckadleu  was  indebted  to  Sweet  for  goods,    l^  Asmai 

13^2,  JBpifT^  CSiai%  told  Sw^  to  carry  to  his,  Behert 

*"....■  I  1  .       f         ^ 

Ckadla/s  account  the  ddi>t  due  from  his  brother  James  ' 
to  him  Sweet.    Sweet  agreed  to  do  so^  .and  Bobert 
Chadtey  afterwards  informed  hb  brother  of  wliat  bad 
taken  place  between  him  and  Sweei.     At  that  time 

•    •  •'  ■  *  I 

JEUbert  Chadhy  owed  his  brother  James  Chadlof  9tiL 

^.   •■■  » 

III  fin  aooonnt  between  Bobert  Chadley  and  Sweety .  made  « 

,  •      •  •  '  •  ■'      -*. « 

npf  by  the  lat^,  to  Chrfstmqs  1822,  and  entered  ia  a  • 
bopkkept  bybim,  there  was  the  following  entry:.  **Pe' 

(pnafler  1st     Tour  brother's  account^   14A  If.''    This 

■  ■  ■      •  ■  . .     •  .  ■       . '  .  * 

entry  was  in  the  hand-writing  of  Swe^^  and  was  so 
made  by  him  with  the  assent  of  Bobert  CkadUgf*  Sweet 
never  applied  to  Bobert  Chadley  for  the  monqr*  It  ap^ 
peared  further,  that  by  charging  the  14/.  Is.  agunst 

Bobert  Chadley^  the  account  between  Bobert  Chadley 
and  Sweet  was  nearly  balanced.  Upon  this  evidence 
the  Lord  Chief  Justice  was  of  opinion  that  the  defend- 
ant was  not  discharged,  and  he  directed  the  jury  to  find 
a  verdict  for  the  plaintifis,  but  reserved  liberty  to  the  de- 
fendant to  move  to  enter  a  nonsuit  if  the  Court  should 
be  of  opinion  that  the  plaintiffs  were  not  entitled  to 
recover.  A  rule  nisi  having  been  obtained  in  last 
Easter  term, 

Ma^ryat  and  Beader  now  shewed  cause.  The  de- 
fendant James  ChadUy  was  originally  liable  for  these 
goods,  and  he  has  never  paid  for  them.  There  is  no 
evidence  to  shew  tliat  Bobert  Chadley  ever  became 
legally  bound  to  pay  his  brother's  debt,  for  there  was 
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no  promise  in  writing,  and  a  mere  verbal  promise  is       1824. 

void  by  the  statute  of  frauds.     Bobert  Chadley^  there- 

fore,  never  having  become  bound  to   pay  the  debt,        agmnti 

"  Chadlit. 

there  was  no  sufficient  consideration  for  the  bankrupt's 
discharging  James  Chndley.     Wyait  v.  The  Marquis  of 
Hertford  {a)  is  a  much  stronger  case.     There  the  plain- 
tiff had  done  work  for  the  defendant,  and  after  the 
completion  of  it  sent  in  his  account  to  the  defendant's 
steward,   and  accepted  from  the  steward  his  draft  in 
payment,  and  gave  a  receipt  for  the  amount.     The 
draft  being  dishonored,  the  plaintif!^   without  making 
any  representation  to  the  defendant,   took  from  the 
steward  a  second  draft  payable  at  a  future  day.    The 
second  draft  was  not  paid,  and  the  steward  becoming 
inaolvent,  the  plaintiff  applied  to  the  defendant  for  pay- 
men^  which  was  refused ;  and  in  that  case  it  was  laid 
down  that  if  one  take  the  security  of  the  agent  of  the  prin- 
cipal, with  whom  he  deals,  unknown  to  the  principal,  and 
give  the  agent  a  receipt  for  the  money  due  from  the 
principal,  in  consequence  of  which  the  principal  deals 
differently  with  hb  agent  on  the  fe;ith  of  such  receipt, 
the  principal  is  discharged,  although  the  security  fail;  but 
that  it  would  be  otherwise  if  the  principal  failed  to  shew 
that  he  was  injured  by  means  of  such  false  voucher  and 
the  omission  of  the  party  to  inform  him  of  the  truth  in  due 
time.    Now,  assuming  Robert  Chadley  here  to  have  been 
die  agent  of  his  brother  James  Chadky  for  the  purpose 
of  paying  tiiis  debt,  the  latter  would  still,  according  to 
tto  cad^  cited,  continue  liable  to  the  bankrupt,  unless  he 
eMld  shew  that  in  cokisequence  of  the  sum  due  from 
JamiH  Gkadiey  havbg  been  transferred  to  Bobert  CJutdr 

(a)  9  JSmT,  Ur. 

Vol.  III.  Q  q  ^s 


/(r/s  account,  James  Chadler/  had  been  induced  to  c 
dilTcrently  with  his  brother  on  the  supposition  that  the 
demand  had  been  sulisfi«l.  There  is  no  evidence  oC 
that  description,  therefore  James  Ckadky  continued  liable 
for  the  debt  whicli  he  liad  originally  contracted. 


Gunieif  and  Irloll,  conli'i).  It  must  t>e  tnketi  in  thin 
case,  tliat  Sweef,  Robert  Chadlty,  and  James  CkadUj/, 
liiul  agreed  that  the  debt  due  to  Sitxet  should  be  paid 
by  Robert,  and  that  S-Jxet  had  agreed  to  take  Robert 
as  his  debtor  instead  of  James.  And  Svxet,  acting 
upon  that  agreement,  did  actually  Lranster  to  Roberts 
account  the  debt  due  from  James.  By  so  doing  he 
accepted  Rnbai  as  his  debtor  instead  of  James.  The 
consideration  for  Robert's,  engagement  was  Sweet's  for- 
bearing to  sue  his  brother,  and  the  relative  situation 
of  the  parties  was  altered,  for  James  Charley  was  in- 
duced to  forego  any  remedy  against  his  brother  Robert 
for  tlie  debt  due  from  him,  in  consequence  of  its  having 
been  agreed  by  S'^ivel  to  accept  Rubeit  as  his  debtor. 
No  formal  receipt  could  be  necessaiy  in  this  case,  and 
the  agreement  between  the  parties  amounted,  in  sub- 
stance, to  an  accord  and  satisfaction.  "When  Svieet,  in 
stadng  his  account  with  Robert  Chadlei/  at  Christmat 
1822,  entered  in  his  book  the  following  item :  "  To  yonr 
brotlier's  account  14^.  Is.,"  he  must  be  considered  .tp 
have  ratified  the  previous  agreement^  which,  though 
executory  before,  became  thenceforward  a  satisfiictiau 
«nd  discharge.  The  stating  and  rendering  an  ■■'■wumf 
is  a  suffident  consideratioD  for  a  promise  to  pay  die 
balance.  By  pari^  of  reasoning,  i(  must  also  b^  j 
sufficient  consideration  for  discharging  the  debtor  froi 
any  item  whicli  bis  creditor,  with  not  only  a  fu 
knowled) 


Chadlit. 
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knowledge  of  the  circumstances^  but  upon  the  basis  of       182i. 
his  own  previous  agreement,  thinks  proper  to  expunge 
from  the  account,  (a)  mffmitt 

Cur.  adv*  vuU. 

Abbott  C.  J.  This  case  came  before  us  on  a  motion 
for  a  nonsuit.  We  are  of  opinion  that  the  rule  must 
be  discharged.  Sweet  the  bankrupt  had  sold  goods 
to  the  amount  of  14/.  to  James  Chadley  the  defendant. 
The  bankrupt,  and  Bjobert  Chadley  the  brother  of  the 
defendant,  were  concerned  together  in  accommodation 
bills,  and  there  was  another  account  between  them,  in 
which  Robert  Chadley  was  debtor  to  Sweet.  Robert 
Oiadky  was  also  debtor  to  his  brother  James.  About 
the  month  of  August  or  September^  Robert  Chadley  spoke 
to  Sweet  and  desired  that  he  would  put  down  the  goods 
which  had  been  sold  to  James  Chadley  to  the  account  of 
him,  Robert.  Sweet  agreed  to  this,  and  Robert  Chadley 
informed  his  brother  of  what  had  passed  between  them. 
Towards  the  end  of  the  year,  when  Sweet  gave  in  an 
account  of  die  monies  due  to  him  from  Robert,  he  put 
at  the  end  of  the  account  this  entry:  "  December  the 
1st,  1822,  your  brother's  account  14?/.  I5."  This  is  all 
that  passed.  Sweet  is  not  proved  ever  to  have  said,  ^^  I 
will  take  you,  Robert,  as  my  debtor  and  discharge 
James i^  he  is  not  proved  ever  to  have  said  or  done 
that  which  would  have  the  effect  of  discharging  James. 
It  is  contended  by  the  defendant's  counsel  that  this 
18  accord  and  satisfaction;  but,  admitting  the  pre- 
vious agreement,  where  is  the  satisfaction?  But  I 
consider  the  entry  made  by  Sweet  to  mean  no  more 

(fl)  Tht  case  was  argued  on  a  former  day  in  Uiis  term. 

Q  q  2  than 
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Craow 

mgamsi 
GiUOUT* 


than  this ;  I  will  debit  the  account  oSRoberi  for  14/«  Is. ; 
not,  I  will  discharge  Jamesy  at  all  events,  from  this 
sum.  Nor  are  the  dealings  of  the  parties  at  all  varied 
by  this  arrangement;  the  bankrupt's  condition  is  not 
improved  by  it,  nor  the  defendant's  deteriorated*  It 
amounts  at  most  to  an  accord,  but  certainly  not  to  a  satis- 
fiu:tion.  We  cannot  say,  therefore,  that  either  Robert 
could  have  been  made  to  pay  this  money  to  SiBHeet  if  he 
Jbad  called  for  it,  or  that  James  is  discharged  from  his 
original  obligation  to  pay  the  amount  of  goods  sold  to 
him.  We,  therefore,  think  the  verdict  right,  and  that 
the  rule  which  has  been  obtained  must  be  discharged. 

Rule  discharged. 


m  THB  Firm  Yeah  ow  GEORG&  IV.  ^97 

1824. 


In  the  Matter  of  R.  J.  Elsam,  an  Attorney. 

T   FOX  devised  all  his  estate,  real  and  personal,  to  a  tpedai 
Richard  John  Elsam^  to  hold  to  him  and  his  heirs  tfa«  opinion^ 
for  ever,  subject  however  to  a  condition  that  if  the  said  xhe^mater 
JB.  J.  Ekam  should  happen  to  die  without  issue  lawfully  P*^  ^^^® 
beeotten  of  his  own  body,  the  said  estates  should  aq  to  ficw^^""?-  J^ 

■  ^  "^  ®  Court  fined  Um 

seven  other  great-nephews  and  nieces,  to  hold  to  them^  attorney. 
iheir  heirs  and  assigns  for  ever,  as  tenants  in  common ; 
and  if  any  of  the  devisees  over  should  die  in  the  interim^ 
the  children  of  them  so  dying  should  take  their  parent's 
share;  and  for  lack  of  such  children,  to  be  divided 
equally  among  the  survivors ;  and,  after  giving  legacies 
to  the  devisees  over,  he  appointed  iZ.  J»  Elsam  sole  exe- 
cutor. After  the  testator's  death,  the  will  was  laid 
before  a  conveyancer,  who  was  of  opinion  that  Mr. 
Elsam  took  an  estate  tail,  but  suggested  that  it  might 
be  argued  that  the  words  **  if  he  shall  happen  to 
die  without  issue"  referred  to  the  time  of  his,  ElsanCs 
death,  and  thus  gave  him  a  fee-simple,  subject  to 
•an  executory  devise,  in  the  event  of  his  leaving  no 
issue  living.  Elmm  having  applied  a  large  part  of  the 
personal  estate  in  paying  the  pecuniary  legacies  to  the 
devisees;  and  knowing  that  he  should  be  obliged  to 
raise  money  on  the  security  of  the  real  estate  for  pay- 
pent  of  the  testator's  debts,  and  that  he  could  not  raise 
money  otherwise  than  upon  annuity  at  a  great  expence^ 
while  the  doubt  suggested  hung  over  the  title,  for  the 
purpose  of  obtaining  the  opinion  of  a  court  of  law  upon 
the  construction  of  the  will,  instituted  an  action  in  the 

nature 
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18^4.        nature  of  a  feigned  issue.     The  parties  to  it  were  stated 
.  to  be  John  JFbx,  plaintiff,  and  James  Dodds^  defendant; 

of  EuAM.  and  the  action  purported  to  be  brought  upon  an  agree- 
ment for  the  sale  of  certain  freehold  and  copyhold  pro- 
perty, and  iSxtures,  by  the  plaintiff  to  the  defendant. 
The  cause  was  tried  upoii  admissions,  and  a  verdict 
taken  for  the  plaintiff,  subject  to  the  opinion  of  this 
court  on  a  special  case.  The  case  set  forth  the  con- 
tract for  sale  by  the  plaintiff  to  the  defendant ;  the  seisin 
of  the  testator ;  his  will  in  haec  verba ;  his  death ;  the 
entry  of  the  devisee,  JR.  J.  Elsam ;  that  he  had  suffered 
recoveries  of  the  property,  and  subsequently  sold  and 
conveyed  the  premises  in  question  to  the  plaintifl^  who 
liad  offered  to  convey  to  the  defendant,  pursuant  to  the 
agreement;  but  that  the  defendant  had  objected  to  the 
title,  on  the  ground  that  the  will  contained  an  executory 
devisie,  which  the  recoveries  had  not  barred,  and  the 
question  was,  whether  i?.  J,  Elsam  took  an  estate  tail. 
The  case  was  argued  at  tlie  sittings  before  this  term, 
and  a  doubt  occurring  whether  the  transaction  were 
bourl  fide,  the  Court  required  the  production  of  the  re- 
coveries suffered  by  Elsam ;  the  conveyance  from  him 
to  the  plaintiff;  and  the  alleged  contract  of  sale  to  the 
defendant,  with  an  affidavit  of  its  due  execution,  and  of 
its  being  a  bona  fide  transaction.  It  being  admitted 
that  this  could  not  be  done,  the  Court  referred  it  to  the 
Master  to  inquire  which  of  the  facts  stated  in  the 
special  case  were  truly  stated,  and  to  ascertain  what 
proceedings  had  taken  place  in  the  cause  prior  to  the 
engrossment  of  the  record  of  nisi  prius.  The  Master 
reported  that  the  whole  of  the  statement  was  fictitious, 
except  the  seisin  of  the  testator,  and  the  entry  of  Elsam 
as  his  devisee ;  and  also  that  no  writ  was  issued  in  the 

cause, 


"^.i 
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cause,  nor  was  any  common  bail  filed,  &c.;'  and  that  the        1824. 
only  proceeding  taken  in  the  cause  prior  to  the  engross-        th«M«ti» 
ment  of  the  record  of  nisi  prius  was  the  entry  of  the      of  Elsaji. 
issue.      The  defendant  now,    by  affidavit,   stated  his 
reasons  for  wishing  to  obtain  the  opinion  of  the  Court 
speedily,  and  that  he  was  not  actuated  by  any  corrupt 
or  fraudulent  motive,  and  that  he  had  already  incurred 
an  expence  of  40/.  in  the  course  of  the  proceedings. 

Abbott  C.  J.  It  is  impossible  to  pass  over  a  case 
of  this  kind  without  notice ;  but  as  it  appears  that  the 
party  before  the  Court  did  not  intend  any  fraud,  and 
that  he  has  already  incurred  an  expense  of  40/.  in  the 
coarse  of  these  proceedings,  the  object  of  the  Court, 
which  is  to  prevent  the  repetition  of  such  a  practice  in 
future,  will  be  answered  by  ordering  him  to  pay  a  fine 
of  40/.,  and  to  be  imprisoned  tUl  that  fine  be  paid. 


END  OF  MICHAELMAG  TERM. 
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Mayhew  and  Another  against  Eames  and     V*"*^' ^4^^^ 

Another. 

T'HIS  was  an  action  against  the  defendants,  as  car-  A"^'  ^ 
riers,  brought  to  recover  the  yalue  of  a  parcel  of  commercUl 

^  boiue  in  l^n- 

country  bank  notes  sent  by  their  coach  from  Downham^  dm  to  collect 

debts  in  the 

in  the  county  of  Noffolk^  to  London.   At  the  trial  before  country,  deli- 
Abbott  C.  J.|  at  the  London  sittings  after  last  term,  the  ^ntftining*^^ 
following  appeared  to  be  the  facts  of  the  case.     The  ^^j'JJJ^^, 
plaintiffi  were  silk  warehousemen,  residing  in  London^  lll^Swhiii* 
and  employed  one  Hughes  as  their  agent  to  collect  their  prindpalt  in 
debts  in  the  country.     The  defendants  were  coach  pro-  p«w?ei  was  loo. 

The  earners 
had  giveiinotic« 
that  they  would  not  be  accountable  for  parcels  containing  bank  notei.  The  agtnt  had  no  know- 
ledge of  luch  notice,  but  the  principalt  had :  Held,  that  it  was  their  duty  to  have  instructed 
tbair  agent  not  to  send  bsok  notes  by  that  cviier,  and  Ibat  tba  UMar  was  aot  responsible. 

VoIm  III.  R  r  prietors . 


Eamis. 
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1825.       prietors  and  owners  of  a  coach  running  from  Lr/nn  to 
,,  the  While  Horse,  Feller  Lane,  London.     On  the  lOlh 

Mathew 
«?aww'        of  February  1824,  Htighes^  the  agent  of  the  plaintiffs, 

having  collected,  in  payment  of  debts  due  to  them,  pro- 
vincial banker's  notes  to  the  amount  of  87/.j  inclosed 
them  in  a  parcel,  and  upon  the  parcel  he  wrote  Uie  word 
'*  Mourning,"  and  addressed  it  to  the  plaintiffs,  "  Foster 
Lane^  Cheapside,  London,^*  Hiighes  then  delivered  the 
parcel  to  one  Wrighlj  at  whose  house  in  Downham  the 
coach  stopped  to  change  horses,  and  he  paid  for  the  car- 
riage l5. 2rf.,  and  Wrighl  gave  him  a  receipt  for  the  parcel. 
When  the  coach  arrived,  Wrighl  delivered  the  parcel  to 
the  coachman,  and  it  was  afterwards  lost.  For  the  de- 
fendants it  was  proved,  that  the  plaintiffs  had  frequently 
♦ 

received  parcels  before  the  10th  of  February  coming  by 
coaches  to  the  While  Horse,  Feller  Lafie,  London,  and 
the  porter  who  delivered  such  parcels  proved  that  he 
had  always  delivered  with  them  a  ticket  containing  the 
amount  of  the  charge  for  carriage  and  porterage,  and  a 
printed  notice,  "  thai  the  proprietors  of  carriages  which 
set  out  from  that  office  would  not  hold  themselves  ac- 
countable for  any  passenger's  luggage,  truss,  parcel,  or 
any  package  whatever  above  the  value  of  51.  if  lost  or 
damaged,  unless  the  same  were  entered  as  such  and 
paid  for  accordingly  when  delivered  tliere,  or  to  their 
agents  in  town  or  country ;  nor  would  tliey  be  account- 
able for  any  glass,  china,  plate,  watches,  writings,  cash, 
bank  notes,  or  jewels  of  any  description,  liowever  small 
the  value."  But  there  was  no  evidence  to  shew  that 
Hiighes  had  any  knowledge  of  such  notice  at  the  time 
when  he  delivered  the  parcel  to  Wright.  Upon  this 
evidence  the  Lord  Chief  Justice  was  of  opinion  that  as 
the  plaintiffa  knew  that  the  defendants  were  not  ac- 

emmtablt 
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countable  for  bank  notes,  they  ought  to  have  desired       1825. 
their  agent  not  to  send  parcels  of  that  description  by 
any  coach  of  the  defendants,  and  the  plainUffit  were        agam$i 
nonsuited,  with  liberty  to  them  to  move  to  enter  a  ver- 
dict for  87/. 


Denman  now  moved  accordingly.  The  contract  for 
the  safe  carriage  of  the  goods  was  made  by  the  plainti£fs' 
agent,  and  there  was  no  evidence  to  shew  that  he  had 
any  knowledge  of  the  notice  given  by  the  defendants,  or 
that  he  knew  that  the  coach  stopped  at  the  White  Horse^ 
Fetter  Lane^  or  even  that  Earnests  name  was  on  the 
coach.  In  making  the  contract  for  the  carriage  of  the 
goods,  he  must  be  taken  to  have  trusted  to  the  common 
law  responsibility  of  carriers. 

Per  Curiam.  At  common  law,  carriers  are  respon- 
sible  for  the  value  of  the  goods  they  undertake  to  carry, 
but  they  may  limit  their  responsibility  by  making  a 
special  contract,  and  that  is  usually  done  by  giving- 
public  notice  that  they  will  not  be  accountable  for  par- 
cels of  a  given  description.  In  order,  however,  to  shew 
in  any  particular  case  that  they  are  not  subject  to  the 
common  law  responsibility,  they  must  prove  that  the 
party  sending  the  goods  had  knowledge  of  the  notice. 
But  the  knowledge  of  the  principal  is  the  knowledge  of 
the  agent.  Now  here  the  agent  was  employed  to  trans- 
mit bank  notes,  which  are  the  subject  of  the  present 
action,  and  it  appears  that  the  plaintiffs  themselves  had 
knowledge  that  the  defendants  would  not  be  responsible 
for  bank  notes,  because  it  is  in  evidence  that  many  par- 
cels came  to  them  from  the  defendants,  and  that  the 

Rr  S  porter 
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ISU.       porter  ddivetiBd  together  with  such  parods  •  priotoi 
paper  cantainuig  a  notice  that  '<  the  proprieton  of 


^^li^  jiages  lettiDg  opt  ftom  the  WUie  Hone^  letter  Lame^ 
would  not  hold  themaelTea  accountable  £»  any  |^a8% 
china,  plate^  watcher  writings,  cash,  bank  Mtei»  00 
jeweb^  of  any  descripdon,  however  smaU  the  value." 
Now  when  a  parcel  came  to  the  plaintifi  in  tfaia  way 
faflfixre^  th^  nmst  have  seen  the  notice,  became  it  waa 
contained  in  the  same  paper  which  they  vojKt  haro 
looked  at  in  order  to  ascertain  the  amount  cf  the  cfaaviga 
for  carriage  and  porterage  which  they  had  to  pay* 
Then  if  the  pkdntiffii  knew  that  parcels  would  not  be 
accounted  for  if  they  contuned  bank  nolei^  it  was  their 
duty  to  tell  their  agent  not  to  send  any  such  paioeb  fay 
any  of  the  coaches  coming  to  the  Wiiie  Hone,  feiier 
Zdme.  But  as  the  plaintifi  sufired  thdr  agent  to  send 
notes  by  those  coaches,  m  think  that  knowledlge  of  the 
notice  having  been  brought  home  to  the  plaintiffs,  the 
carrier  is  thereby  protected  from  such  loss,  although  the 
parcel  was  sent  by  an  agent. 

Rule  refused. 
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1895. 


John  Pidcock,  Geoboe  Barker,  John  Henzet  Tuesday, 
PiDcocK,  and  George  PiDcocKdg'>am«/ Samuel  ""''^ 

HiNTON  TOWNSEND  B18HOP. 


ASSUMPSIT  by  the  plaintiflfe,  mannfacturers  of  p^  ^^  •g««d 
iron  at  LighimooTf  in  the  county  of  Salap^  against  yendon  and 

Tcndee  of 

the  defendant  a  dealer  in  iron  at  Banksidej  Idrndon^  goods  that  the 
upon  hi.  guarantee.     The  guarantee  decb.^  upon  was  ^^I^^^ 
contained  in  a  letter  of  the  16th  December  1822,  ad-  ^^prfee"^ 
dveued  by  the  defendant  to  the  plaintiflfe,  and  was  as  to^j^a^^Ued" 

UOfym:  inliquijktiott 

of  an  old  debt 

•*  At  the  request  of  Mr.  T%amas  Tickellj  I  beg  to  in-  due  to  one  of 

the  Tendon. 

form  you  that  I  will  guaranty  you  in  the  payment  of  The  payment 
800t  value  to  be  delivered  to  him  in  Ligke^  ^  ^^^.d 

yy  by  a  third  per- 

^^^  son,  but  the 

At  the  trial  before  Hidlock  B.,  at  the  WanDtek  Lent  S^  oi^. 
assizes  1824,  it  was  proved  on  the  part  of  the  plaintiflfe,  *»««^*»not 

^  *^  *  communicated 

that  the  defendant  gave  the  above  mentioned  guarantee,  ^  **»e  surety: 

Held,  that  that 

and  that  in  February  1823  the  plaintiflfe  supplied  to  was  a  fraud  on 

the  surety^  and 

TickeU  twenty  tons  of  Lightmoor  pig  iron  of  the  value  rendered  the 
and  price  of  82/.  10s.,  that  they  had  applied  to  him  for  *^'**'*°  ^ 
payment,  but  he  was  unable  to  pay  any  part  of  the 
money.  On  the  part  of  the  defendant,  TickeU  proved 
that  he  had  formerly  been  in  the  iron  trade,  but  had 
become  bankrupt  some  time  before  the  transaction  out 
of  which  the  action  arose;  that  in  the  beginning  of  De^ 
cember  1822  he  applied  to  John  Pidcocij  one  of  the  plain- 
tiflfe, (who  managed  the  business  at  the  Lightmoor  works), 
to  supply  him  with  Lightmoor  pig  iron  on  credit  in  the 
usual  way,  and  told  him  that  if  the  company  would 

R  r  S  supply 
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TuiOOLtC 


•apply  binit  he  would  pay  him  {Jbkn  Pidcoek)  ten  shit 

lingi  (beyond  the  price  to  be  paid  to  the  company)  or 

e?ery  ton  of  iron  supplied  to  him,  and  which  ten  shil- 

luagi  was  to  go  towards  the  liqaidation  of  an  old  debt 

^^ne  from  IMeB  to  JdknPidcodk.    John  Piioatk  swd 

he  must  consult  his  partners^  but  that  he  thought  thqr 

would  not  consent  to  supply  the  iron  without  a  guarantee. 

It  was  afterwards  agreed  between  T^kkdl  voA  Jdkm  Piif- 

epdr  that  the  iron  should  be  suppUedy  TiehU  paymg  the 

^ptqpany  the  market  pricey  and  ten  shillings  per  ton 'extra 

to  Mm  Pideodk  in  liquidation  of  hb  private  ddi^  and 

also  procuring  a  satisfactory  guarsntee  tx  the  price  of 

Ae  iion.    IWteU  accordin^y  applied  to  the  defindan^ 

who  gave  the  guarantee  but  the  agreement  he  had  ea* 

Isied  into  with  Jbkn  Pideodk  for  the  payment  of  the 

fstra  ten  shiHings  per  ton  was  not  communicsted  to.the 

defendant.    A  bill  of  psroeb  was  sent  with  the  irony  as 

follows: 

"  To  20  tons  oi  Lightmoor 

pig  iron        -.  -  ^82  \0s.  io  Mr.  Pidcoek. 

•*Debt        -  -        -        10    0 

total  ^92  105." 

On  the  part  of  the  defendant  it  was  contended,  that 
the  agreement  as  to  the  payment  of  the  ten  shillings  per 
ton  was  a  fraud  upon  the  defendant,  and  that  he  conse- 
quently was  not  liable  upon  his  guarantee.  Htdlock  B. 
thought  this  no  answer  to  the  action,  and  a  verdict  was 
found  for  the  plaintiffs  for  82/.  10^.,  but  liberty  was  given 
to  the  defendant  to  move  to  enter  a  nonsuit. 

In  the  following  Easter  term  Denman  obtained  a  rule 
to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  nonsuit  entered|  and  in  this  term 


Clarke 


Bubok 
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Clarke  and  N.  R.  Clarice  shewed  cause.  There  was  1825. 
no  fraud  upon  the  defendant  either  practised  or  in- 
tended. There  was  nothing  in  the  agreement  by  which 
he  could  be  prejudiced,  or  by  which  the  probability  of 
his  being  called  upon  to  pay  for  the  iron  in  consequence 
of  his  guarantee  was  increased.  The  agreement  as  far 
as  it  respected  the  ten  shillings,  was  merely  an  arrange- 
ment between  J.  Pidcodc  and  Tickell  for  the  payment  of 
the  debt  of  the  latter  by  easy  instalments.  There  was 
nothing  to  shew  that  it  was  not  at  the  time  an  existing 
debt,  and  one  upon  which  Pidcock  might  have  sued ;  for 
though  Tickell  stated  he  had  been  a  bankrupt,  it  did  not 
appear  when  this  debt  was  incurred,  and  if  it  was  before 
the  bankruptcy,  it  did  not  appear  that  Tickell  had  ob- 
tained his  certificate,  or  that  the  debt  had  been  proved 
under  his  commission.  If  the  defendant  intended  to 
rely  upon  the  debt  having  been  barred  by  the  bank- 
ruptcy, it  was  for  him  to  prove  it.  Taking  it  then  to 
be  a  debt  still  due  from  Tickell  to  J.  Pidcock^  the  agree- 
ment so  far  from  being  prejudicial  to  the  defendant,  was» 
in  fact,  for  his  advantage,  for  if  J*.  Pidcock  after  the  sup-  - 
ply  of  the  iron  had  sued  Tickell  and  obtained  judgment 
against  him,  and  taken  his  effects  in  execution  for  the 
whole  amount  of  his  debt,  Tickell  would  probably  have 
been  less  able  to  pay  for  the  iron  than  if  he  was 
allowed  to  pay  his  debt  by  such  easy  instahnents  as 
were  stipulated  for  in  the  agreement  It  was  not  the 
agreement,  but  the  previous  debts  and  embarrassed 
circumstances  of  Tickell  which  rendered  him  unable  to 
pay  for  the  iron ;  the  defendant  was  probably  aware  of 
TickelVs  situation  when  he  gave  the  guarantee,  or  if 
not,  and  he  gave  the  guarantee  without  inquiring  into  ity 
he  must  take  the  consequences  of  having  neglected  to 

Rr  4  do 
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do  so.  The  case  of  Jackson  v.  Duchaire  (a)  was  very 
diiTerent  from  this  case;  there  a  person  of  the  name  of 
Welch,  nishiag  to  assist  the  defentlunl,  who  was  entering 
upon  a  house  which  the  plaiutifF  Iiud  before  occupied* 
agreed  to  purchase  of  the  plaintiff  for  the  defendant  at  the 
pnceof70/>  the  goods  left  by  the  former  in  the  house;  and 
it  formed  part  of  the  consideration  wliich  induced  Wckh 
to  furnish  the  money  that  the  plaintiff  agreed  to  take 
70/.  ibr  the  goods,  and  the  Court,  therefore,  held  that  ■ 
private  agreement  between  the  plainlifT  and  defenddn^ 
that  SOA  more  should  be  paid  by  the  latter,  was  a  fraud  ' 
upon  tVek/t,  who  had  paid  the  70/.  in  confidence  tbat 
that  sum  was  the  whole  consideration.  The  plalntii^  , 
therefore,  could  not  recover  the  30/.  Bui  there  is  no-  i 
thing  in  tJie  case  to  shew  that  the  Court  considered  tfat 
contract  between  plaintiff  and  U'rkh  for  the  sale  of  t^ 
goods  at  70/.  void,  or  that  JVekh  could  recover  back  i 
that  sum.  If  in  the  present  cnse  the  ten  shillings  per 
tOB  to  fae  pud  to  J.  Pideodt  had  not  been  to  dis> 
dwrge  an  existiiig  ddit,  the  cose  of  Jadtoa  v.  Dudmire 
ntdgtd  bare  been  an  authoritjr  to  sbev  that  J.  Pidcod 
amAA  not  Tecover  that  money,  but  even  then  it  wosld 
be  no  a«tbori^  for  saying  that  ibe  guarsidee  waa  not 
Unding  to  tile  extent  of  the  actual  price  of  the.  iron, 
and  it  was  never  proposed  or  intended  to  make  the  .d«> 
findwt  Uable  b^Kmd  that. 


t  and  F.  Pollock,  oontrik.  Although  it  B  at* 
tempted  to  fsttngtUBh  the  present  case  from  that  of 
■fitcibmi  T.  i>Mdhurv,  they  are  the  same  in  principle. 
"WlKrever  a  peraoD  agrees  to  pay  money  ,^,  or  gna- 
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rantees  the  payment  of  money  hf  another,  it  U  a  fraud       IStS. 
upon  that  person  if  the  contract  in  contequence  of  which      *— - 

BtDCOCK 

he  agrees  to  pay  the  money,  or  m  the  falfilment  of  ^gabut 
which  he  consents  to  become  guarantee^  is  not  fully  and 
fittrfy  disclosed  to  him.  Here  the  cootraot,  the  fidfil- 
Bient  of  which  was  guaranteed  by  the  defendant^  (which 
was  merdy  a  contract  for  iron  at  the  maifcet  prioe)i  was 
totally  different  ficom  die  contract  actually  entered  into 
with  JUckelL  If  the  agreement  for  the  payment  of  the 
extra  ten  shillings  per  ton  had  been  communicated  to 
tlie  defendant,  he  might  peiiiaps  have  refused  to  become 
guarantee. 

Abbott  C.  J.  I  am  of  opioion  that  a  party  giving  a 
guarantee  ought  to  be  informed  of  any  private  bargain 
made  between  the  vendor  and  vendee  of  goods  which 
WBj  have  the  effect  of  varying  the  degree  of  his  re- 
iponsibility.  Here  the  bargain  was  that  the  vendee 
should  pay,  beyond  the  market  price  oi  the  goods  sup- 
plied to  him,  ten  shillings  per  ton,  which  was  to  be 
applied  in  payment  of  an  old  debt  due  to  one  of  the 
plaintiffi.  The  effect  of  that  would  be  to  compel  the 
vendor  to  appropriate  to  the  payment  of  the  old  debt,  a 
pordon  of  those  funds  which  the  surety  might  reason- 
ably suppose  would  go  towards  defraying  the  debt  for 
the  payment  of  which  he  made  himself  collaterally  re* 
sponsible.  Such  a  bargain,  therefore,  increased  his 
reqxmsibility.  That  being  so,  I  am  of  opinion  that  the 
withholding  the  knowledge  of  that  bargain  from  the 
defendant  was  a  fraud  upon  him,  and  vitiated  the 
contract 

Batuet 
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laStf*      '    Batlet  X.    It 'is  the  duty  of  a  psrty  taking  a 
guanintee  to  pat  the  surety  in  posseisioii  of  all  the 
Acts  likely  ta  afiectthe  degree  of  his  req^onsiUlity; 
and  if  he  neglect  to  do  so^  it  is  at  his  peril.    If  is 
hi^y    probable    that   J.  Pidcock    proved  his   debt 
uAder  the  OHnniission  against  Tiekdlf  althongh  that 
does  not  appear  on  the  evidence;  but,  however  that 
may.  be^  the  question  in.  this  case  depends  upon  the 
nature  c£  the  bargain  between  Tkkell  a^  J.  Pithodk^ 
The  defendant  might  reasonably  suppose  that  the  iron 
was  to  be  supplied  to  Tickell  at  the  market  pricey;  but 
by  the  bargain  Tickell  was  to  pay,  beyond  the  market 
price  of  the  iron,  ten  shillings  per  ton  to  J.  Pideodtf 
in  discharge  of  an  old  d^  due  to  him.    Now  if  the 
plaintiff  liad.  appriied  the  defendant  that  there  was  such 
a  subsisting  bargain,  he  would  have  known  that  TicteB 
would  not  be  able  to  pay  for  so  much  of  the  iron  as  he 
otherwise  might  have  done,  and  might  have  declined 
entering  into  the  guarantee.     He  gave  the  guarantee 
under  a  supposition  that  Tickell  would  be  at  liberty  to 
apply  all  his  funds,  except  what  were  necessary  for  his 
support,  towards  payment  of  the  iron  supplied  at  the 
regular  market  price,  whereas  the  plaintiff  when   he 
accepted  the  guarantee  knew  that  Tickell  was  to  pay 
him  not  only  the  market  price  of  the  iron,   but  ten 
shillings  per  ton  on  the  iron  provided,  in  extinction  of 
an  old  debt.     The  concealment  of  that  fact  from  the 
knowledge  of  the  defendant  was  a  fraud  upon  him,  and 
avoids  this  contract.     Where  by  a  composition  deed 
the  creditors  agree  to  take  a  certain  sum  in  full  dis- 
charge of  their  respective  debts,  a  secret  agreement,  by 
which  the  debtor  stipulates  witli  one  of  the  creditors  to 
pay  him  a  larger  sum,  is  void,  upon  the  ground  that 

that 


IN  THS  5th  &  6th  Years  of  GEORGE  IV.  61 1 

that  agreement  is  a  fraud  upon  the  rest  of  the  creditors.       1825. 

So  that  a  contract  which  is  a  fraud  upon  a  third  person 

may,  on  that  account,  be  void  as  between  the  parties  to       ^gamu 

it    Here  the  contract  to  guaranty  is  void,  because  a  fact 

materially  affecting  the  nature  of  the  obligation  created 

by  the  contract  was  not  communicated  to  the  surety. 

HoLROYD  J.  I  am  also  of  opinion  that  the  contract 
of  the  surety  is  not  binding  upon  him,  by  reason  of  the 
plaintiff's  not  having  communicated  to  the  surety  a 
secret  bargain  previously  made  by  him  with  the  vendee 
of  the  goods.  The  effect  of  that  bargain  was  to  di- 
vert a  portion  of  the  funds  of  the  vendee  from  being 
applied  to  discharge  the  debt  which  he  was  about  to 
contract  with  the  plaintiffii,  and  to  render  the  vendee 
less  able  to  pay  for  the  iron  supplied  to  him.  The  de- 
fendant might  reasonably  suppose  that  Tickell  was  to 
pay  only  the  market  price  of  the  iron,  but  the  plaintiff 
knew  that  he  was  to  pay  more,  and  did  not  communi- 
cate that  fact  to  the  plaintiff.  Tlie  plaintiff  and  de- 
fendant therefore  were  not  on  equal  terms.  The  former 
with  the  knowledge  of  a  fact  which  necessarily  must 
have  the  effect  of  increasing  the  responsibility  of  the 
surety,  without  communicating  that  fact  to  him,  suffers 
him  to  give  the  guarantee.  That  was  a  fraud  upon  the 
defendant,  and  vitiates  the  contract. 

LiTTLEDALE  J.  I  think  that  a  surety  ought  to  be 
acquainted  with  the  whole  contract  entered  into  with  his 
principal.  The  surety  might  fairly  suppose  that  the 
vendee  would  be  able  to  pay  the  market  price  of  the 
iron  out  of  its  produce,  when  manufactured,  and  he 

gave 
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gave  the  guarantee  under  that  supposition ;  but  if  h^ 
had  known  that,  besides  paying  the  market  price  of  the 
iron,  the  vendee  was  also  to  pay  ten  shillings  per  ton  in 
extinction  of  an  old  debt,  he  would  have  known  diat  the 
vendee  would  have  so  much  less  to  aj^rc^mate  in  pay- 
ment for  the  iron,  and,  consequently,  that  the  risk  of  the 
surety  would  thereby  be  increased.  Besides  the  object 
of  a  person  becoming  a  surety  for  another  is  to  render 
kirn  «  service.  But  the  effect  of  such  a  private  bargain 
as  was  made  in  this  case  would  be  to  defeat  the  ot^jed 
of  die  surety.  For  if  the  proceeds  of  the  goods  sup- 
plied to  the  vendee  are  to  be  applied  wholly  in  discharge 
of  an  old  debt,  a  benefit  will  be  conferred  on  the  vendor 
of  the  goods,  and  not  on  the  vendee ;  now  that  certainly 
was  not  the  intention  of  the  surety. 

Rule  absolute. 


7*uefday, 
January  S5th« 

Where  a  con- 
tiouaifce  was 
entered  from 
Trinity  io  the 
first  day  of  Mi' 
ekadmas  term, 
and  matter  aris> 
ing  during  the 
interral  was 
pleaded  aAer  the 
first  day  of  Mi- 
chadmat  term 
by  way  of  plea 
puis  diarrein 
continuance, 
the  Court  or* 
dered  the  plea 
to  be  taken  off 
the  file. 


The  Kino  against  Taylor. 

JNDICTMENT  for  keeping  a  gaming-house.  Pka 
autre  fois  acquit  pleaded  in  Trinity  term.  Between 
Trinity  and  Michadmas  terms  the  defendant  was  9gain 
tried  and  acquitted  at  the  sessions  on  an  indictment  for 
the  same  offence.  In  Michaelmas  term,  on  the  19(ii  cf 
Naoember^  and  before  the  prosecutor  had  replied  to  the 
former  plea,  the  defendant  pleaded  the  last  acquittal  by 
way  of  plea  puis  darrein  continuance.  This  plea  was 
entitled  of  the  term  generally.  For  taking  the  plea  off  the 
file^  a  rule  nisi  haying  been  obtained,  on  an  affidavit 
that  the  acquittal  was  collusive, 
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Brodrick  shewed  cause.  The  Court  cannot  ea&areise 
the  summary  jurisdiction  whidi  this  rule  suf^MJses.  to  be 
vested  in  them.  They  are  bound  to  receive  pleas  puis 
darrein  continuance,  Paris  v.  Sdtkeld{a\  LoveU  v.* 
East(^.{b)  And,  indeed,  this  plea  is  strictly  regular, 
for  where  issue  has  not  been  joined  the  matter  puis  dar- 
rein continuance  may  be  pleaded  of  the  term  generally, 
and  need  not  be  pleaded  on  the  very  day  to  which  tha 
continuance  is  entered.  Thus,  in  Cam*  Dig*  tit  JbaU^ 
merU  (1 24.)  it  is  said,  ^^  If  any  thing  happens  piending 
the  writ,  and  before  issue  joined^  which  goes  in  bar  or 
proves  the  writ  abated  and  not  ahateable  only,  it  may 
be  pleaded,  without  saying  after  the  last  continuance^" 
and  2  Ladw.  1178.  is  cited.  The  same  rule  must  be 
applicable  after  plea  and  before  replicadon.  \LitUe* 
dale  J.,  under  the  same  tide  there  is  a  case  cited  from 
QjoneSf  129.  where  a  plea  puis  darrein  continuance  was 
admitted  a  week  after  the  term  commenced.]  The  only 
mode  in  which  the  Court  can  interfere,  is  by  ordering' 
Ihe  plea  to  be  entitled  of  the  very  day  when  it  was  filed, 
but  that  must  be  upon  a  distinct  application  for  that 
purpose. 


1825^ 
The  Km$ 
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Chitty  contra.  It  is  true  that  the  Court  have  no  dis- 
cretionary power  to  receive  or  reject  pleas  puis  darrein 
continuance  when  they  are  pleaded  at  a  proper  time. 
But  pleas  of  this  description  may  be  set  aside  if  pleaded 
too  late^  as  well  as  pleas  in  abatement,  which  jurisdic- 
tion over  the  latter  is  frequendy  exercised.  WiUoughfn^  v. 
WiUdns  {c\  Tidd's  Prac.  677.  6th  edit 

Cur.  adv.  vuU. 

(a)  S  WUt.  137.         (6)  3  T,  K.  534.         (e)  rSmUh,  396. 
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1825.  Bayley  J.      It  is  the  duty  of   a   party   taking  a 

guarantee  to  put  the  surety  in  possession  of  all  the 

€ijgointt        facts  likely  to  affect  the  degree  of  his  responsibility; 
and  if  he  neglect  to  do  so,  it  is  at  his  peril.     It  is 
highly    probable    that    J.  Pidcock    proved    his    debt 
under  the  commission  against   Tickelly   although   that 
does  not  appear  on  the  evidence;  but,   however  that 
may  be,  the  question  in  this  case  depends  upon  the 
nature  of  the  bargain  between  Tickell  and  J.  Pidcock' 
The  defendant  might  reasonably  suppose  that  the  iron 
was  to  be  supplied  to  Tickell  at  the  market  price,  but 
by  the  bargain  Tickell  was  to  pay,  beyond  the  market 
price  of  the  iron,  ten  shillings  per  ton  to  J.  Pidcock^ 
in  discharge  of  an  old  debt  due  to  him.     Now  if  the 
plaintiff  had  apprized  the  defendant  that  there  was  such 
a  subsisting  bargain,  he  would  have  known  that  Tickell 
would  not  be  able  to  pay  for  so  much  of  the  iron  as  he 
otherwise  might  have  done,  and   might  have  declined 
entering  into  the  guarantee.     He  gave  the  guarantee 
under  a  supposition  that  Tickell  would  be  at  liberty  to 
apply  all  bis  funds,  except  what  were  necessary  for  his 
support,   towards  payment  of  tlie  iron  supplied  at  the 
regular  market   price,   whereas  the   plaintiff  when    he 
accepted   the  guarantee  knew  that  Tickell  was  to  pay 
him   not  only   the   market  price  of  the  iron,    but  ten 
shillings  per  ton  on  the  iron  provided,  in  extinction  of 
an  old  debt.     The  concealment  of  that  fact  from  the 
knowledge  of  the  defendant  was  a  fraud  upon  him,  and 
avoids  this  contract.     Where  by  a  composition   deed 
the  creditors  agree  to  take  a  certain  sum  in  full  dis- 
charge of  their  respective  debts,  a  secret  agreement,  by 
which  the  debtor  stipulates  with  one  of  the  creditors  to 
pay  him  a  larger  sum,  is  void,  upon  the  ground  that 

that 
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that  agreement  is  a  fraud  upon  the  rest  of  the  creditors.       1825. 

So  that  a  contract  which  is  a  fraud  upon  a  third  person 

may,  on  that  account^  be  void  as  between  the  parties  to       agaUui 

it    Here  the  contract  to  guaranty  is  void,  because  a  fact 

materially  affecting  the  nature  of  the  obligation  created 

by  the  contract  was  not  communicated  to  the  surety. 

HoLROYD  J.  I  am  also  of  opinion  that  the  contract 
of  the  surety  is  not  binding  upon  him,  by  reason  of  the 
plaintiff's  not  having  communicated  to  the  surety  a 
secret  bargain  previously  made  by  him  with  the  vendee 
of  the  goods.  The  effect  of  that  bargain  was  to  di- 
vert a  portion  of  the  funds  of  the  vendee  from  being 
applied  to  discharge  the  debt  which  he  was  about  to 
contract  with  the  plaintiffs,  and  to  render  the  vendee 
less  able  to  pay  for  the  iron  supplied  to  him.  The  de- 
fendant might  reasonably  suppose  that  Tickell  was  to 
pay  only  the  market  price  of  the  iron,  but  the  plaintiff 
knew  that  he  was  to  pay  more,  and  did  not  communi- 
cate that  fact  to  the  plaintiff.  The  plaintiff  and  de- 
fendant therefore  were  not  on  equal  terms.  The  former 
with  the  knowledge  of  a  fact  which  necessarily  must 
have  the  effect  of  increasing  the  responsibility  of  the 
surety,  without  communicating  that  fact  to  him,  suffers 
him  to  give  the  guarantee.  That  was  a  fraud  upon  the 
defendant,  and  vitiates  the  contract 

Littledale  J.  I  think  that  a  surety  ought  to  be 
acquainted  with  the  whole  contract  entered  into  with  his 
principal.  The  surety  might  fairly  suppose  that  the 
vendee  would  be  able  to  pay  the  market  price  of  the 
iron  out  of  its  produce,  when  manufactured,  and  he 

gave 
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January  S5Ui. 

Where  a  con« 
tiouailbe  was 
entered  from 
3Vmi<y  to  the 
firrt  day  of  Jlfi- 
cAoe/fvuM  term, 
and  matter  arU> 
ing  during  the 
intenral  waa 
pleadedafterthe 
first  day  of  A/t- 
ckaeimat  term 
by  way  of  plea 
puis  darrein 
continuance, 
the  Court  or* 
dered  the  plea 
to  be  taken  off 
the  file. 


The  King  against  Taylor. 

JNDICTMENT  for  keeping  a  gaming-house.  Pka 
autre  fois  acquit  pleaded  in  Trinity  term.  Between 
Trinity  and  Michadmas  terms  the  defendant  was  9gain 
tried  and  acquitted  at  the  sessions  on  an  indictment  for 
the  same  offence.  In  Michaelmas  term,  on  the  19Ch  of 
Naoejnberj  and  before  the  prosecutor  had  replied  to  the 
fiNrmer  plea,  the  defendant  pleaded  the  last  acquittal  by 
way  of  plea  puis  darrein  continuance.  This  plea  waa 
entitled  of  the  term  generally.  For  taking  the  plea  off  the 
file^  a  rule  nisi  having  been  obtained,  on  an  affidavit 
that  the  acquittal  was  cottasive, 


Brodrick 
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Brodrick  shewed  cause.  The  Court  cannot  exercise 
the  summary  jurisdiction  whidi  this  rule  supposes  to  be 
vested  in  thenu  They  are  bound  to  receive  pleas  puis 
darrein  continuance,  Paris  v.  Salkeld{a)f  LoveU  v. 
EasU^.{b)  And,  indeed,  this  plea  is  strictly  regular, 
fiir  where  issue  has  not  been  joined  the  matter  puis  dar- 
rein continuance  may  be  pleaded  of  the  term  generally, 
and  need  not  be  pleaded  on  the  very  day  to  which  the 
continuance  is  entered.  Thus,  in  Cam,  Dig.  tit  Jbaie^ 
merU  (1 24.)  it  is  said,  *'  If  any  thing  happens  pending 
the  writ,  and  before  issue  joined^  which  goes  in  bar  or 
proves  the  writ  abated  and  not  abateable  only,  it  may 
be  pleaded,  without  saying  after  the  last  continuance,'' 
and  2  IaUw.  1178.  is  cited.  The  same  rule  must  be 
applicable  after  plea  and  before  replication.  [LitUe* 
dale  J.,  under  the  same  title  there  is  a  case  cited  from 
^JoheSf  129.  where  a  plea  puis  darrein  continuance  was 
admitted  a  week  after  the  term  commenced.]  The  only 
mode  in  which  the  Court  can  interfere,  is  by  ordering 
the  plea  to  be  entitled  of  the  very  day  when  it  was  filed, 
but  that  must  be  upon  a  distinct  application  for  that 
purpose. 
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Chitty  contr^.  It  is  true  that  the  Court  have  no  dis- 
cretionary power  to  receive  or  reject  pleas  puis  darrein 
continuance  when  they  are  pleaded  at  a  proper  time. 
But  pleas  of  this  description  may  be  set  aside  if  pleaded 
too  lat^  as  well  as  pleas  in  abatement,  which  jurisdic- 
tion over  the  latter  is  firequendy  exercised*  WiUonghhf  v. 
WWdns  {c\  Tidd's  Prac.  677.  6th  edit. 

Ctsr.  adv.  vuU. 

(a)  S  WiU.  137.         (b)  5  7.  R.  554.         (a)  SBmUh,  396. 
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Abbott  C.  J.  now  ddivered  the  judgment  of  the 
Cbart    Thb  case  came  before  the  Court  npon  a  mo-' 
titm:  to  let  aude  a  plea  pais   darrdn  eontmnance; 
Tb»  indictment  was  tat  keqptng  a  common  gaming-' 
luniito.    The  plea  stated,  that  after  the  indictment  was 
prtferredin  thb  conrty  another  indictment  had  been  pre- 
ferired  at  the  quarter  sessions  for  the  same  offimoe^  upon 
which  indictment  bang  brought  on  for  trial|  the  deiend-' 
ant  was  acquitted. '   This  plea  was  pleaded  generally  as' 
if  it  referred  to  the  first  day  of  the  term.    It  is  dear  by 
the  affidavit  that  it  was  not  put  upon  the  file  of  this 
Court  until  the  19th  day  of  November.    The  prosecntor 
by  his  counsel  therefore  moved  to  take  that  plea  off  the 
file,  contending  that  a  plea  puis  darrein  oontinaanoe 
must  be  pleaded  on  that  day  to  which  the  conrinnance 
is  made;  that  is,  in  this  case  that  it  could  only  be 
pleaded  on  the  first  day  of  Michaelmas  term.    This  is 
the  case  of  a  criminal  proceeding.     In  civil  actions, 
by  the  indulgence  of  the  Court,  four  days  are  allowed; 
but  even  if  that  indulgence  was  extended  to  the  case  of 
indictments,  it  would  not  apply  to  a  case  where  the  plea 
was  not  pleaded  until  long  after  the  first  four  days  of 
the  term.     If  we  consider  how  the  record  would  have 
been  drawn  up  in  ancient  times,  and  how  it  should  be 
drawn  up  in  modem  times,  we  shall  find  that  it  would 
Stat  ethe  continuance  to  be  upon  the  appearance  of  the 
attomies  for  the  prosecution  and  for    the  defendant, 
and  that  would  be  recorded  on  the  first  day  of  the 
term.     Supposing  this  entry  to  have  been  made,  it  is 
quite  clear  that  this  plea,  coming  in  after  that  day,  and 
referring  to  a  matter  which  took  place  in   vacation, 
would,  on  the  very  face  of  it,  appear  to  be  a  bad  plea. 
Now  it  was  said,  inasmuch  as  there  was  no  such  entry 

on 
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on  this  record,  this  party  might  come  and  put  his  plea       1825. 
on  the  file  at  a  later  time.     It  is  obvious  he  miirht  do  so       "~ "" 

^  Th«  Kiwo 

on  the  first  day  of  the  term;  but  why  wait  during       afsanut 
almost  the  whole  of  that  term,  if  he  professes  to  enter 
the  continuance,  from  the  very  last  day  of  the  pre- 
ceding term  to  the  first  day  of  the  ensuing  term  ?    In 
the  case  cited  from  2  Jb;t^5,   the  party  was  admitted 
to  plead  after  the  first  day  of  term,  which  certainly 
imports  that  it  was  not  done  without  the  permission 
of  the  Court.     No  doubt,  for  the  furtherance  of  jus- 
tice^ more  especially  in  a  criminal  case,  if  the  party 
by  any  inadvertence  has  let  slip  his  time  and  forborne 
to  plead,  the  Court  would  give  him  leave  to  do  so. 
In  the  case  of  Laoell  v^  Eastaff{a)y  although  the  de- 
^dant  did  not  put  his  plea  in  until  a  later  day,  yet, 
on  a  motion  to  take  that  plea  off  the  file,  the  Court 
looked  to  the  circumstances  of  the  case,  to  see  if  jus- 
tice required  that  it  should  be  taken  off.     In  that  case 
the  Court  refused  to  allow  the  plea  to  be  taken  off  the 
file;  and  the  reason  assigned  was,  that  on   the  first 
day  of  the  term,  and  for  several  days  afterwards,  a 
motion  was  pending  in  this  court  for  a  new  trial,  and 
therefore,  until  that  motion  was  disposed  of,  it  would 
have  been  useless  to  put  on  the  file  that  plea  which 
was  put  on  the  file  immediately  after  the  motion  for  a 
new  trial  was  disposed  of.     The  plea  was  a  plea  of 
bankruptcy,  and  it  would  have  been  quite  useless  to 
put  it  on  the  file  earlier.     But  upon  the  present  occa- 
sion, the  plea  was  pleaded  without  any  previous  ap- 
plication to  the  Court.    The  rule  which  was  obtaiiied 

(a)  3  T.  R.  554. 

to 
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to  sel  aside  the  plea  is  founded  upon  aii  affidavit,  etal^ 
log  positively  tliat  the  acquittalj  which  forms  the  sulK 
ject  of  the  plee,  had  been  obtsined  by  fraud  and  cal- 
Jusion,  and  that  is  not  denied  by  the  defendnnt.  He 
has  been  advised,  and  no  doubt  well  advised,  not  Uf 
pledge  his  conacience  in  contradiction  to  that  which  im 
here  alleged.  That  fiict  remaining  uncontradicted,  the 
(|uestion  is,  if  a  plea  irregularly  pleaded  should  be  suf. 
fcred  to  stand  on  the  (He  of  the  court,  when  its  e&ect 
would  be,  according  to  an  miconlrndicted  alHdavit,  » 
detent  justice,  and  to  prevent  the  trial  of  the  detendfut 
by  means  of  an  acquittal,  obtained  probably  by  ll 
defendant's  money.  For  these  reasons  I  do  not  thi 
tha  rule  ought  to  be  discharged. 

Role  absoli 


Baetestt  Qgahtst  Downes. 


TbeiordoT.  A  SSUMPSIT  for  momy  had  md  recetred  PIm. 
dtcdipuit'tiM  gttnanl  issue.  At  tbe  trial  befixe  Abbott  CJ.  at 
tbiBUMr^aad  the  Watmtntter  sittings  after  Miehadnat  tenD^  h  ^- 
jJ^*JIJf*  P*'>'*(^  that  the  KtioQ  was  brought  by  tbe  pluatifg  -who 
^S!^^^  daimed  to  be  stewanl  of  tbe  maniH-  of  Danbtay^  ia  the 
P^**^  .  COOD^  of  Entmf  to  recover  certaia  iaea  recraved  by  the 
wo  nwi,  tn.  d^odant  when  eating  in  tbat  capedt^f.  The  plaioUS*! 
«H  npoa  B  Mia  ludit  to  tbe  office  of  steward  rested  on  a  deed  under  ' 

sftbaoUMin      ^^ 

1T8J,  avifiied  seal,  executed  m  1881,  by  Bok  B^  vrbo  vraa  tbcs 

(oattaodthe 

inbcriunee.  UpoaaiubtUiwI  ■lata  1783, tlwtt  *■#[ 
ytjwaem,  tbat  all  pcTtoiw  haviny  outMandlng  Unu  duuld  be 
Uiarltance,  but  Bo  particnlar  tanit  ma  naofiad ;  Held,  tka 

BiUiip  mad*  in  ISSI.Itwai  proparij  left  to  tbe  Jofj  toa^  w 

hid  bean  Mtnadind,  and  tlMt  «aj  wwa  Joiditd  In  flndDg  ibM  it  bad. 
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sdsed  in  fee  of  the  manor,  by  whidh  she  ^^  gave  and  1825. 
granted  unto  the  plaintiff  the  office  of  steward  of  the  ""^* 
said  manor  of  Davbwy^  and  the  holding  and  keeping  of  jigrmui 
dH  courts  of  what  kind  soever  to  the  said  manor  belong- 
ing or  appertaining,  and  doing  all' other  acts  relating 
diereto;  and  she  did  thereby  make,  constitute,  and  ap- 
point the  said  plaintiff  steward  of  the  said  manor,  and 
of  the  courts  to  the  same  belonging,  to  have,  hold,  ex- 
ercise, and  enjoy  the  office  aforesaid,  and  the  holding  and 
keeping  of  the  said  courts,  and  the  doing  all  otlier  acts 
as  aforesaid,  and  receiving  the  fees  and  profits  to  the 
said  office  belonging  from  thenceforth  during  the  term 
of  his  natural  life."  Bose  Bay  died  on  the  20th  of 
October  1821,  having  devised  the  manor  of  Danbuty  in 
fee  to  Charles  Downes.  C  Dowries  disputed  the  plain- 
tiff's  right  to  continue  steward  of  the  manor,  and  E. 
Dorwnes  (the  defendant)  held  a  court  and  received  cer- 
tain fees,  to  recover  which  this  action  was  brought.  For 
the  defendant  it  was  objected,  that  the  grant  by  Rose 
Bay  was  void,  for  that  she  had  no  power  to  create  a 
freehold  office.  The  Lord  Chief  Justice  overruled  the 
objection,  but  gave  the  defendant  leave  to  move  for  a 
nonsuit.  The  defendant  then  set  up  a  term  ^Supposed  to 
have  been  outstanding  at  the  time  when  Bose  Bay  made 
die  grant.  It  appeared  that  this  term,  which  was  for  500 
years  was  created  in  1712.  In  1785  it  was  assigned  as 
a  satisfied  term  to  attend  the  inheritance.  In  1793, 
when  Robert  Ray^  the  then  husband  of  Rose  Ray,  pur- 
cliased  the  manor  of  Danbury,  there  was  a  general 
declaration  that  all  persons  having  any  terms  in  them 
should  hold  them  in  trust  to  attend  the  inheritance,  but 
no  particular  term  was  specified.  When  the  dispute 
Vol.111.  Ss     .  first 
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IMU.,  fiirit  arose  between  these  p«rtieii|  C  Dsmtet  wrote  a  letter, 
admitting  that  Mrs.  Hay  had  a  right  to  ^ppout,  but 
qaesdoning  the  fiict  of  her  having  done  so.  The  Lord 
Chief  Jostioe  left  it  to  the  jury  to  eay  whedier  they 
thought  the  term  was'  still  outstanding  or  not  Thej 
thought  that  it  was  not,  and  found  a  verdict  for  die 
pbuntiff  finr  the  amount  of  the  fees  received  by  the  de» 
fendant 

'  Scarka  now  moved  fi>r  a  rule  nisi  finr  a  nonsuit  or 
new  trial.  The  grant  by  Mrs.  ib^  to  the  plaintiff  was 
v<Hd.  The  crown  may  create  a  freehold  oflioe^  but  an 
individual  cannot;  Mrs.  JZ^jfi  therefisre^  had  no  po#er 
to  grant  the  office  of  steward  &r  the  life  of  the  grantee 
so  as  to  bind  the  future  owners  of  the  manor.  In  the 
Earl  of  SArembun^M  case(a)  the  stewardship  of  a  manor 
was  granted  for  life,  but  that  was  by  queen  Elizabeth  ; 
and  in  Owen  v.  Saunders  (b),  which  was  the  case  of  a  clerk 
of  the  peace,  it  appeared  that  the  appointment  was  made 
by  virtue  of  an  act  of  parliament  {c)  Then,  secondly,  it 
should  not  have  been  left  to  the  jury  to  say  whether  the 
term  had  been  surrendered.  In  1785  it  was  expressly 
assigned  to  attend  the  inheritance;  and  in  179S,  when 
Mr.  May  purchased  the  manor,  a  declaration  was  made 
that  all  outstanding  terms  should  be  held  in  trust  to 
attend  the  inheritance.  No  evidence  was  given  of  the 
creation  of  any  term  except  that  of  1712 ;  it  must,  there- 
fore, be  presumed  that  the  deed  of  179S  alluded  to  that 
term.  If  so,  it  must  at  that  time  have  been  in  exist- 
ence, and  there  was  no  evidence  of  any  fact  whence 

(a)  9  Co.  42.      (6)  1  Ld.  Ba^m.  US.     (c)  1  r.  ^  AT.  K.  1.  c.  21.  f.  5. 

the 
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the  jttiy  could  infer  that  it  had  been  afterwards  sui^       18f5. 
rendered  or  merged,  — — 

BAftTLnC 

Cur.  ado.  vUU.       o^rimM 


DOWMM. 


Abbott  C.  J.  now  delivered  the  judgment  of  the 
Coart.  There  were  two  grounds  upon  which  the  rule 
in  this  case  was  moved.  The  first  point  was,  whether 
the  appointment  of  a  steward  of  a  manor  court  beyond 
the  life  of  the  grantor,  could  be  a  good  grant.  It  was 
admitted  that  such  a  grant  by  the  crown  might  be  good, 
but  it  was  contended  that  such  a  grant  by  a  subject 
ooald  not  be  good  without  custom  or  act  of  parliament 
In  Littleton^  section  378.,  where  he  is  writing  on  the 
subject  of  estates  which  are  held  upon  conditions  in 
law,  he  mentions  the  case  of  a  grant  by  deed  of  the 
ofBce  of  keeper  of  a  park.  **  If  a  man  grant  by  his 
deed  to  another  the  office  of  parkcrship  of  a  park,  to 
have  and  occupy  the  same  office  for  term  of  his  life^ 
the  estate  which  he  hath  in  the  office  is  upon  condi-> 
tion  in  law,  to  wit,  that  the  parker  shall  well  and  law- 
fully keep  the  park,  and  shall  do  that  which  to  such 
office  belongeth  to  do,  or  otherwise  it  shall  be  lawful  to 
the  grantor  and  his  heirs  to  oust  him."  This  is  to 
shew  that  a  grant  of  an  office  of  that  kind  is  subject  to  a 
condition  in  law,  namely,  that  the  party  shall  discharge 
the  duty  of  the  office,  and  that  upon  the  violation  of 
such  duty  there  would  be  a  forfeiture  of  the  office;  and 
that  is  said  in  respect  of  a  grant  by  a  subject.  Then 
Lord  CokCf  when  he  comes  to  comment  upon  that 
section  (o),  introduces  among  others  the  very  office  now 
in  question.    He  states,  that  <<  where  an  officer  bath 

(a)  1  iful.  sss.  4. 

St  t  no 
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ISZS*       no  other  profit  but  a  certain  collateral  fee,  the  grantor 
may  discharge  him  of  his  service,  the  discharge  whereof 
is  but  labour  and  charge  to  him,  but  he  must  have  his 
fee ;''  and  in  the  same  page  he  proceeds :  ^^  If  a  man  doth 
grant  to  another  the  office  of  the  stewardship  of  his  courts 
of  his  manors,  with  a  certain  fee,  the  grantor  cannot 
discharge  him  of  his  service  and  attendance,  because  be 
hath  other  profits  and  fees  belonging  to  his  office  which 
he  should  lose  if  he  were  discharged  of  his  offioe.'- 
Now  this  is  very  good  authority,  or  they  are  instances 
at  least,  to  say  no  more  of  them,  to  shew  that  a  grant 
for  life  of  an  office  of  the  description  now  in  discussion 
is  a  good  and  valid  grant.     If  the  grantor  himself  can- 
not discharge  the  grantee,  how  can  any  other  person  ? 
On  what  principle  shall  it  be  said  tliat  a  person  claim- 
ing under  the  grantor  shall  be  in  a  dififerent  situation 
from  him?    In  Hat-vei/  v.  Newlrjn{a)  tlie  Court  seem  to 
have  come  to  their  decision  against  the  plaintiff,  because 
it  was  not  alleged   by  him  that  there  was  any  profit 
belonging  to  the  office ;  and  if  so  he  suffered  no  injury 
from  being  discharged ;  he  was  only  relieved  from  cer- 
tain trouble.     The   Court  say  distinctly  if  profit  be- 
longed to  the  office,  and  it  liad  been  so  alleged  in  the 
declaration,  the  grant  of  the  office  for  life  would  have 
been  good.     That  point,  therefore,  seems  to  be  set  at 
rest  upon  this  authority.     Then  the  next  point  made 
was,  that  I  ought  not  to  have  left  it  to  the  jury  to  pre- 
sume  any    surrender    or  merging   of  the   outstanding 
term.     I  did  not  direct  them  as  to  their  finding,   but 
merely  left  it  to  them  to  consider  whether  they  would 
or  would  not  presume  a  surrender,  having  first  endea- 

(rj)   Cro.  Eiiz.  859. 
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voured  to  explain  the  nature  of  the  subject.  If  I  ought 
not  to  have  left  it  to  the  jury  to  consider  if  such  a  pre- 
sumption might  not  be  made  from  the  circumstances 
which  appeared  on  the  trial,  then  there  ought  to  be  a  new 
trial.  The  plaintiff  proved  the  grant  as  having  been  made 
by  this  lady  just  before  the  execution  of  her  wilL  The  de- 
fisndant  on  this  evidence  was  clearly  a  wrong- doer,  and 
he  shewed  no  title ;  but  we  will  take  it  that  the  devisee 
had  thought  fit  to  appoint  him  steward  of  the  manor 
and  to  rescind  the  appointment  of  the  tesrtator.  It  ap- 
peared that  there  had  been  a  term  originally  created  in 
1712  for  a  future  purpose,  and  that  such  purpose 
was  satisfied.  Then  in  1785  there  was  a  sale  of  the 
estate;  that  term  was  then  outstanding  in  a  trustee  for 
the  benefit  of  the  inheritance.  In  1 793  there  was  an- 
other sale  of  the  estate  to  the  husband  of  the  testatrix^ 
and  in  one  of  the  conveyances  there  was  a  general  de- 
claration that  all  outstanding  terms  should  be  for  the 
benefit  of  the  purchaser,  but  the  paiticular  term  was  not 
mentioned.  Now,  if  the  outstanding  term  which  the 
defendant  set  up  could  prevail,  it  would  prevail  to  defeat 
the  act  of  the  testatrix  in  making  the  grant  she  made. 
The  general  principle  upon  which  a  presumption  should 
be  allowed  I  think  is  this,  that  that  which  has  been 
done  should  be  presumed  to  be  rightly  done ;  and  if  we 
apply  that  principle  to  many  coses  of  right,  it  must  be 
taken  to  be  so.  Applying  it  to  the  question  of  a  right 
of  way.  If  we  find  the  act  has  been  often  repeated  (for 
the  occasional  use  of  a  walk  or  path  across  a  man's  field 
would  be  hardly  such  a  use  as  would  establish  the 
right),  but  if  the  act  must  necessarily  have  been  often 
repeated  with  the  knowledge  of  the  persons  acting  upon 
an  adverse  right,  it  affords  a  strong  presumption  in  favour 
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of  the  right  so  exercised.  The  same  principle  is  to  be 
applied  to  presumptions  in  the  cnseof  li^liC,  or  nf  flowing 
water.  In  each  of  these  cases  there  must  be  a  long  Con- 
tinuance of  eiijoyment  to  warrant  the  presumption.  But 
upon  the  question  of  the  surrender  of  a  term  the  case 
is  somewhat  different ;  for  with  respect  to  conveyances 
you  cannot  find  in  the  nature  of  things  repeated  acts; 
it  is  not  to  be  expected.  And  althougli  that  be  so,  the 
courts  have  in  tunny  Instances  for  a  considerable  length 
of  time  decided  that  juries  are  at  l!l>erty,  where  they  And 
that  such  a  term  as  this  has  been  set  up,  and  has  done 
the  duty  for  which  it  was  originally  created,  to  presume 
a  surrender  of  it.  In  this  case  there  was  the  letter  of 
C  Dawncs,  admitting  that  Mrs.  Ray  had  a  riglit  to  ap- 
point; whence  it  might  be  inferred,  as  against  him,  that 
the  term  did  not  exist;  I  therefore  thought  the  jury 
night  be  justified  in  presuming  this  outstanding  term  to 
have  ceased.  Here  the  grant  of  the  office,  supposing 
such  a  term  to  be  outstanding,  would  have  been  void  at 
law,  which  certainly  it  was  never  meant  to  be.  On  the 
contrary,  if  you  presume  the  term  had  merged,  ^e  groat 
of  the  office  would  be  good.  In  ^st  view  of  it  we  are 
of  opinion  it  might  properly  be  left  to  the  jury  to  pre- 
sume a  surrender  of  the  term,  to  give  validity  and  effect 
to  the  act  of  the  testatrix  in  making  the  grant  For 
these  reasons  we  are  of  opinion  that  the  verdict  found 
for  the  pluDtiff  ought  not  to  be  disturbed. 

Rule  r 
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DoBELL  against  Stevens*  V'^^^^e  u 

^  January  25th* 

{"'ASE  for  a  deceitful  representation.    The  declaration  Where  the  ▼en- 

^^  flint  t*  .    .  1      dor  of*  pub- 

stated  that  before  the  time    of   committing  the  lic^iouie  made, 

grievance    thereinafter    mentioned,    defendant  kept  a  treaty,  certain 

public-bouse,  and  was  possessed  of  a  lease  of  the  house  presentattoiM 

for  a  certain  tenn  of  years,  and  thereupon  tlie  plaintiff,  JhJP^ount  of 

at  the  request  of  the  defendant,  on,  &c.  at,  &c.  was  in  j^*^"" "JJ^ 

treaty  with  defendant  to  buy  his  interest  in  the  said  i»ouse,  and  &• 

"  '*  rent  received 

house  for  a  certain  sum  of  money,  to  wit,  the  sum  of  for  a  part  of 

the  preniiiesy 

4f60&,  and  also  to  buy  the  household  furniture  and  fix-  whereby  the 

tores,  and  stock  in  trade,  at  a  valuation ;  and  defendant  loduced  to  give 

fidtely,  fraudulently,  and  deceitfully  pretended  and  re-  |he%reinUM  i* 

presented  to  the  plaintiff  that  the  returns  or  receipts  for  utter  miSt**** 

the  spirits  sold  in  the  said  public-house  had  been  and  °>^"^'°  *^ 

^  ^  action  on  the 

then  amounted  to  the  sum  of  160/,  per  month;  and  <;«»«/orthe 

*  deceitful  re- 

that  the  quantity  of  porter  sold  in  the  house  amounted  prevenutiom, 

t      n       •Ithough  they 

to  seven  butts  per  month ;  and  that  the  tap  was  let  for  were  not  no- 
82/L   per  annum,  and  two  rooms  in  the  public-house  conreyanceof 
for  2"/.  per  annum ;  and  by  such  representation  then  or*in 7 written 
and  there  induced  the  plaintiff  to  buy  the  said  lease  of  ^/^^'b^r "™^ 
the  house  at  the  price  of  460/.     The  declaration  then  ^'"<^*' ''"»  ^ 

*•  drawn  up  aAer 

averred  the  falsehood  of  each  particular  of  the  state-  these  rcpresent- 

ationi  were 

ment  At  the  trial  before  Littledale  J.  at  the  London  made, 
sittings  afler  last  term,  the  plaintiff  proved  that  whilst 
the  treaty  for  the  purchase  was  going  on,  a  represent- 
ation was  made,  as  stated  in  the  declaration,  and  that  it 
was  false.  On  the  cross-examination  of  his  witnesses  it 
was  proved  that  the  defendant's  books  were  in  the  house 
at  the  time  of  the  treaty,  and  nMght  have  been  inspected 
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by  the  plaintiff;  and  that  they  would  have  shewn  t 
real  quantity  of  spirits  and  porter  sold  in  the  hoiue. 
The  plaintiff,  however,  did  not  examine  them.  A 
written  memorandum  of  the  l>argain  waa  afterwords 
drawn  up,  and  an  assignment  of  the  lease  was  exe- 
cuted; but  neither  of  those  instruments  contained  any 
mention  of  the  defendant's  representation.  The  learned 
Judge  left  it  to  the  jury  to  say  whether  the  represent- 
ation was  fraudulent,  tmd  they  found  a  verdict  for  the 
plaintiff. 

Gunuy  now  moved  for  a  rule  nisi  for  a  new  trial. 
The  ]mrol  evidence  of  the  defendant's  representation 
was  inadmissible  in  this  case.  The  contract  liaTUig 
been  reduced  into  writing  the  parties  must  be  bound  by 
that^  and  cannot  add  to  it  by  evidence  of  previous  cou- 
Versntions,  Plck<ning  y,  DiABSon.{a)  {AbUill  C.J.  In 
that  cose  Gt'bbs  J.  says,  "  if  there  had  been  any  fraud  it 
TTOuM  not  have  been  done  away  by  the  contract," 
Bayltnf  J.  The  same  view  of  the  point  was  taken  by 
my  Lord  Chief  Justice  in  Kain  v.  Old.  {b) )  The  &aud 
there  alluded  to  is  some  fraudulent  conduct  whereby 
the  party  deceived  is  prevented  from  discovering  the 
felsehood  of  the  representation.  Here  the  plaintiff  had 
the  means  of  knowledge  witbin  his  reach,  and  neglected 
to  make  use  of  them.  In  Povaeli  v.  Edmunds  [c)  it  ap- 
peared that  an  auctioneer,  at  a  sale  by  auction,  made  a 
Btatement  not  noticed  in  the  conditions  of  sale,  and  it 
was  held  that  parol  evidence  of  that  statement  bad  been 
properly  rejected.  Lord  EUetdjorough  says,  "  Tlie 
only  question  which  could  be  made  is,  whether  if  by 

(■]  4r<n(iH.T79.  rft). «  A  j^  <7.  €8T.  (c)  lii  £a«,  6. 
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into  a  written  agreement  difierent  from  such  represait* 
ation,  he  may  not  have  an  action  on  the  case  for  the  agabut 
fraud  practised  to  lay  asleep  his  prudence*''  At  all 
^ents,  therefore,  the  propriety  of  admitting  such  evi- 
dence has  been  considered  very  questionable  by  a  high 
OQthority,  and  is  a  point  worthy  of  further  discussion. 

Abbott  C.  J.  Whether  any  fraud  or  deceit  had  or 
had  not  been  practised  in  this  case  was  peculiarly  a 
question  for  the  jury ;  nor  has  any  complaint  been  made 
against  the  mode  in  which  that  question  was  presented 
to  their  consideration.  If  then  this  motion  be  sustain- 
able at  all,  it  must  be  sustainable  on  the  ground  that 
cividence  of  a  fraudulent  or  deceitful  representation 
could  not  be  received,  inasmuch  as  it  was  not  noticed 
in  the  written  agreement,  or  in  the  conveyance  which 
was  afterwards  executed  by  the  parties.  The  case  of 
Ljfsney  v.  Selhy  {a)  is  to  the  contrary  of  that  position, 
and  precisely  analogous  to  the  present  case.  That  was 
an  action  against  the  defendant  for  falsely  and  fraudulently 
representing  to  the  plaintiff  that  certain  houses  of  him 
(defendant)  were  then  demised  at  the  yearly  rent  of  68/., 
to  which  plaintiff  giving  credit,  bought  the  houses  for  a 
large  sum  of  money,  to  wit,  &c.,  and  an  assignment  was 
afterwards  executed  to  him;  whereas,  in  truth  and  in  fact» 
the  bouses  were  at  that  time  demised  at  the  yearly  rent 
of  52/.  105.,  and  no  more.  After  verdict  for  the  plaintiff 
a  motion  was  made  in  arrest  of  judgment,  on  the  ground 
that  it  did  not  appear  that  the  assertion  was  made  at  the 
time  of  the  sale.     Lord  Holt  says,  "  If  the  vendor  gives 

(a)  2Ld.Raj/m.  1118. 
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ItM^  in  m  iMUtkahr  of  the  ventit  ud  the  Yondee  nf«  he  will 
trart  hinst  and  inqoireno  fiirthery  bat  nly  iqpoii  Us 
perticahuv  then  if  the  perticiilar  he  Alse  en  ectioQ  nil! 
lie^"  Here  the  fdeimiff  did  lely  on  the  anerticm  of  the 
defendenty  and  that  was  his  inducement  to  make  the 
poidiase.  The  representation  was  not  of  any  natter  or 
quality  pertaining  to  the  thing  sold»  and  thoefare  likely 
to  be  mentioned  in  the  oonveyanoe^  bat  was  altogether 
collateral  to  it;  as  was  the  rent  in  the  case  of  i^mgr  t. 
Se%.  That  case' appears  to  me  to  be  euctly  in  pmntf 
and*  the  jury  having  found  that  that  whidi  waa  untnily 
repreeented  was  fraudulently  and  deceitfully  represaDiad^ 
I  think  that  we  ought  not  to  grant  a  rule  for  a  aew 
triaL 

Rule  rafhsidi 


.  .r 


Titftdffy,         Harvet  and  Othersi  Assignees  of  Bakck  and 

Joseph,   Bankrupts,   against  Archbold  and 
Others. 


Debt  for  money  T^EBT  for  money  paid  by  the  bankrupts,  before  the 
ceivcd.    Plea,  bankruptcy,  to  the  use  of  the  defendants,  and  for 

Mid  MC  off  for  money  had  and  received  by  the  defendants  to  their  use. 
^!adr&c!°  At  Account  stated  between  bankrupts  and  defendants* 
IppeMedtbmt  Money  bad  and  received  by  defendants  to  the  use  of 
^rind^Jii   ^^  plaintiffs  as  assignees,  and  on  an  account  stated  with 

JSnglandt  con- 

tigniBd  goods  to  the  defcndMiti,  S.  and  Co.  at  Gibraltar,  to  be  sold  on  commisBion.  jff.and 
Co.,  at  soon  as  the  bills  of  lading  and  invoices  were  delivered  to  their  agents  in  London^ 
advanced*  through  them,  to  ji,  and  Co.  two-thirdt  of  the  invoice  price  of  the  goods,  by  bills 
at  ninety  dajrs ;  and  for  these  advances  received  interest  at  the  rate  of  6  per  cent.,  calculated 
ft-om  the  dMe  of  tlie  bills,  which  was  tlie  usual  rate  of  interest  at  Giltraliar,  In  an  action 
for  the  proceeds  of  the  goods  :  Held,  that  this  could  not  be  considered  as  a  loan  of  noonej 
In  Mngiandt  and  was  not  usurious,  and  that  the  defendanu  were  entitled  to  set  off  the 
monies  so  advanced. 

Semble,  that  in  iB  action  for  money  had  and  received  the  plaintiff  must  give  evidence  of 
a  psrtirular  sum  io  vhkh  he  it  entitled* 

them 
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them  in  that  capacity.    Detinue  of  goods  of  the  value        I8t5. 
of  100,000/.  delivered  by  bankrupts,  before  their  bank-       """"^ 
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mpti^,  to  defendants,  to  be  re^lelivered  by  them  on  agama 
request  Detinue  on  a  trover  of  goods  to  same  amount, 
the  property  of  the  bankrupts,  before  the  bankruptcy. 
Similar  count  laying  the  property  in  plaintifis,  and  the 
trover  after  the  bankruptcy.  Plea,  general  issue,  and 
notice  of  set-off  for  work  and  labour,  goods  sold  and 
delivered,  money  lent,  paid  to  the  use  of  the  bankrupts, 
and  money  had  and  received  by  them  to  the  use  of 
defendants  before  the  bankruptcy.  At  the  trial  before 
Abbott  C  J.  at  the  London  sittings  after  Michaelmas 
term,  it  appeared  that  the  bankrupts  in  1821  carried 
on  business  in  London  s  the  defendants  were  merchants 
at  QibraUar.  Archbold  generally  resided  in  Englandy 
bat  they  had  no  house  of  business  in  this  country.  In 
1821,  and  the  following  year,  the  bankrupts  consigned 
large  quantities  of  goods  to  the  defendants  at  Gibraltar j 
Id  be  sold  on  commission.  The  defendants  agreed  to 
advance,  through  Reid  and  Co.,  their  agents  in  England^ 
two-thirds  of  the  invoice  price  of  the  goods  consigned  to 
them,  as  soon  as  the  invoices  and  bills  of  lading  were 
delivered.  The  advances  were  to  be  made  by  bills  at 
three  months,  accepted  by  Beid  and  Ck>.  The  bank- 
rupts were  to  be  charged  by  the  defendants  with  interest 
on  the  money  advanced  at  the  rate  of  6  per  centt  from 
the  date  of  the  bills.  In  addition  to  this  the  defendants 
were  to  receive  on  some  consignments  5,  and  on  others 
S  per  cent,  commission  for  the  sales,  and  2^  del  credere. 
This  was  the  usual  rate  of  interest  and  commission  at 
Gibraltar.  Transactions  to  a  considerable  extent  took 
place  between  the  parties  according  to  this  agreement. 
All  the  advances  were  made  in  England  by  bills  at 

ninety 
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ninety  (}ays,  drawn  upon  Sciel  iuid  Co.,  who  did  not^<at 
fact,  accept  them,  but  advanced  Uie  auount  ia  cash,  de- 
ducting discount  at  5  per  cent.  At  Gibralitir  bills  Ott 
England  at  ninety  days  are  considered  as  cash.  The 
plaintiiis  having  proved  these  facts,  put  in  tlie  account- 
sales  rendered  by  the  dctendants,  but  not  the  accoiut^cur- 
reot  between  the  parties.  It  api^eared  by  the  correspond' 
ence  that  there  was  a  loss  on  each  consignment,  but  the 
smount  was  not  specified.  It  was  contended  for  the  de- 
fendants, tJiat  as  no  proof  bad  been  given  that  any  goods 
remained  in  specie,  or  that  nny  demand  of  them  had  beea 
made,  the  plaintifis  clearly  could  not  recover  on  tlie  cauntt 
in  detinue ;  and  that  as  the  defendants  had  advanced  two- 
thirds  of  the  invoice  prices,  and  there  bad  been  a  losa 
upon  eacli  consignment,  it  mu^t  be  presumed  tliat  the 
■dnnecB  and  cominiiWKin  eoKcedad  A*^  aumi  faiimmi  ■ 
bf  llie  dtfoKhaatofioB  tbe  sfleci  nnfl  fht'li^jiiit  iTIiitf 
AM^ca  waf  o£  thii  opiniaD.  For  th&  ^dMUb:it  vM 
contended,  that  the  defendants  could  not  set  off  tbe 
monies  advanced,  as  those  advances  were  tainted  with 
usury,  the  defendants  receiving  interest  at  the  rate  of 
6  per  cent.,  and  the  agents  Reid  and  Co.  not  actually 
accepting  the  bills  drawn,  but  advancing  the  money, 
and  deducting  discount  at  the  rate  of  5  per  cent.  The 
Lord  Chief  Justice  left  it  to  the  jury  to  say  whether 
it  was  part  of  the  ori^nal  bargain  between  tbe  bank- 
rupts and  the  defendants  that  Reid  and  Co.  should  not 
accept  bills  to  be  at  the  disposal  of  the  bankrupts,  but 
that  they  should  advance  the  amount  in  cash,  minus  the 
discount  for  three  months.  The  jury  found  that  this  was 
not  part  of  the  bargain,  whereupon  the  verdict  was 
ordered  to  be  entered  for  tbe  defendants. 


The 
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The  Attorney  General  now  moved  for  a  rule  nisi  for  a  1825. 
new  trial,  contending^  that  the  verdict  was  improperly  ' 
entered  for  the  defendants.  No  evidence  was  given  of  againu 
the  amount  of  the  set-off.  The  plainti£&,  therefore, 
having  proved  the  amount  for  which  the  goods  had 
been  sold,  were  entided  to  a  verdict.  Secondly,  the  ad- 
vances made  by  the  defendants  were  upon  usurious 
terms,  and  therefore  could  not  legally  be  set  off. 
Although  the  jury  found  that  it  was  not  part  of  the 
bargain  that  Bjeid  and  Co.  should  always  discount  the 
bills,  yet,  independently  of  that,  the  bankrupts  were 
charged  with  usurious  interest.  The  contract  for  the 
advances  was  made  in  this  country,  the  money  was  ad- 
vanced here,  and  it  did  not  appear  that  the  defendants 
ever  transmitted  money  from  Gibraltar  in  order  to 
Slake  those  advances.  The  defendants,  therefore,  were 
n6t  entitled  to  take  more  than  5  per  cent,  interest,  but 
In  &ct  they  took  6  per  cent.,  and  calculated  it  from  the 
date  of  the  bill  dnivvn,  and  not  from  the  time  of  its 
being  payable. 

Abbott  C.J.  This  was  an  action  brought  to  recover 
goods  placed  in  the  hands  of  the  defendants  by  die 
bankrupts  before  their  bankruptcy,  and  for  money  had 
and' received  to  their  use.  With  respect  to  the  former 
part  of  the  case,  it  is  sufficient  to  say  that  there  was  no 
proof  of  any  demand  of  the  goods,  or  that  any  part  of 
tfiem  remained  in  the  hands  of  the  defendants.  On  the 
second  part  of  the  case  the  plaintiff  gave  in  evidence 
the  account-sales,  but  not  the  account-current,-  and  left 
the  defendants  to  make  out  their  set-off.  It  is  said  that 
there  was  no  proof  of  the  amount  of  the  set-off  But 
it  was  in  evidence  that  two-thirds  of  the  invoice  price 

was 
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1885.        was  advanced  by  the  defendants  through  their  agents  in 
Efiglandj  and  that  those  goods,  or  by  far  the  greater 
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agiihui  part  of  them,  were  sold  at  Gibraltar^  and  that  a  loss 
was  sustained  upon  each  consignment  If  so,  it  appears 
to  me  demonstratively  that  the  money  advanced  in 
England^  together  with  the  interest  and  the  commission 
on  the  sales  at  Gibraltar^  amounted  to  more  than  the 
invoice  price  of  the  goods.  But  even  supposing  it  to 
be  otherwise,  to  what  amount  did  the  plaintiffi  establish 
a  claim  ?  Surely  they  should  have  given  some  further 
evidence  of  the  state  of  the  accounts.  I  also  thought  at 
the  trial  that  the  case  must  be  considered  as  if  the 
bargain  for  the  advances  had  been  made  at  Gibrakar^ 
and  not  in  London ;  and  that  under  such  cireumstances 
interest  might  lawfully  be  charged  at  6  per  cent,  from 
the  date  of  the  bills  drawn  upon  Reid  and  Co.  But  I 
thought  that  if  it  was  part  of  the  bargain  that  the  bank- 
rupts were  not  to  have  bills  accepted  by  Reid  and  Co. 
to  be  disposed  of  as  they  pleased,  but  were  to  receive 
the  amount  of  the  bills,  minus  5  per  cent,  discount,  it 
would  be  usurious.  The  jury,  however,  found  that  this 
was  not  part  of  the  bargain ;  and  therefore  being  of  opi- 
nion that  the  defendants  were  entitled  to  set  off  the  whole 
of  the  advances,  and  that  the  advances,  together  with  in- 
terest and  commission,  exceeded  the  monies  received  by 
them,  I  directed  the  verdict  to  be  entered  in  their 
favor;  and  I  still  think  it  was  correctly  entered  for 
them.  Had  the  finding  of  the  jury  been  diiferent,  I 
should  have  thought  that  the  plaintiffs  ought  to  be  non- 
suited for  want  of  evidence  of  any  particular  sum  that 
they  were  entitled  to  recover. 

Baylet 
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Batlet  J.  I  am  of  opinion  tbat  the  advances  made  1825. 
by  the  defendants  cannot  be  considered  as  a  loan  of  ^""""^ 
money.  The  substance  of  the  bargain  appears  to  have  ^  a^ahui 
been  that,  instead  of  waiting  to  mi^e  remittances  until 
the  proceeds  were  realized,  the  defendants  should  remit 
by  anticipation  the  probable  amount  of  the  net  proceeds. 
The  money  could  only  be  procured  and  transmitted  from 
Gibraltar  upon  certain  terms,  viz.  that  a  bill  at  nine^  days 
should  be  considered  as  cash,  and  that  interest  should 
be  paid  for  the  money  at  die  rate  of  6  per  cent  per 
annum ;  and  upon  those  terms  the  money  was  paid  to 
die  bankrupts  by  Reid^  Irving^  and  Ck>.  This  was 
xather  an  arrangement  for  the  payment  of  the  proceeds 
of  the  goods  than  a  loan  of  money,  and  cannot,  I  think, 
he  called  usurious.  That  being  so,  I  entirely  concur  in 
thinking  that  there  ought  not  to  be  a  new  trial. 

.    L^TTLEDALE  J.  {a)  coucurrcd. 

Rule  refused* 

(a)  Holroyd  J.  was  in  the  Bail  Cpurt. 


Montague  against  Benedict.  irtdnnday. 

January  26th. 

A  SSUMPSIT  for  goods  sold  and  delivered.    Tlea,  in  •-umpsit 

JLX.  for  goods  sold, 

general  issue.     At  the  trial  before  Abbott  C.  J.,  it  appeared  Uiat 
at  the  Middiesex  sittings  after  Trinity  XBrm^  1824,  it  ap«  jawdlM-^intbe 

OMirwcif  two 
montbt,  delivered  articles  of  jewelry  to  the  wife  of  the  defendant  amountifag  in  value  to 
%5L  It  appeared  iliat  the  defendant  was  a  ccrtiScated  special  pleader,  and  li^  in  a  readv 
furnished  house,  of  which  the  annual  rent  was  QOOL ;  that  he  kept  no  man  senrant ;  that  bn 
wir«*8  fortune  upon  lier  marriage  was  less  than  4000/. ;  that  she  had,  at  the  time  of  her 
carriage,  jewelry  suitable  to  her  condition,  and  that  slie  had  never  worn,  in  her  husband's 
presence,  any  articles  furnished  her  by  the  plaintiflr;  it  appeared  also  that  the  plaintiff,  when 
he  went  to  the  defendant's  house  to  Mk  for  payment  always  enquired  for  the  wife  and  not 
Ibr  the  defendant:  Held,  that  the  goods  so  furnished  were  not  neccssari'S,  and  that;  aa 
tbtre  was  no  evidence  to  go  to  the  jury  of  any  assent  of  the  husband  to  tlit  oontract  made 
h^IJa  wiib,  the  actioa  could  not  be  maitafaad.  ' 

peared 
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19S&  petred  that  the  phdatiff  was  a  woricing  jeweUer,  and  the 
defendant  a  special  pleader  in  considerable  practioer 
The  plaiadfl^  between  the  30th  of  OOober  and  the  14th 
otDeeelnbar  18M,  had  deliTered  to  the  wife  of  die  de- 
fendant^ at  his  house  in  GuiU/brdF^streets  different  artidea 
of  jewdry^  amonnting  in  th^  whole  to  the  som  of  SSl^ 
and  bad  received  feom  her  on  account  34/.  These- 
ihings  were  usually  delivered  about  twelve  o'clock  in  the 
dayt  and  plaintiff  never. saw  any  person  but  the  defendr 
antfs  wife.  Upon  these  fects  beipg  proved  the  defiiod-' 
an^s  counsel  contended  that  the  plamtiff  ought  to  be 
nonsuited,  because  there  was  no  evidence  to  shew  tbaiC 
the  husband  had  any  knowledge  that  the  goods  bad 
been  delivered  to  his  wife^  and,  consequentlyy  no  evi- 
dence of  hb  assent  to  the  purchase^  and  Mkical^  ▼• 
Shaw{a)^  WaHhman^.  IVkie/lOd (b),  BenOey  y.  Grijgiin{c\ 
were  cited.  The  Lord  Chief  Justice  thought  it  a  ques- 
tion for  the  jury,  whether  the  articles  had  been  supplied 
with  the  assent  of  the  husband.  The  defendant  proved 
that  he  was  married  in  Septembei*  \S\1  ^  and  that  the 
fortune  of  his  wife  was  less  than  4000/.,  and  that  she 
received,  by  virtue  of  her  marriage  settlement,  for  her 
exclusive  use,  a  sum  of  60/.  annually;  that  they  in- 
habited a  ready-furnished  house  in  Guildford-streelj  at 
the  rent  of  200/.  a  year;  that  the  furniture  of  it  was  not 
new  or  expensive,  some  of  it  indeed  being  very  shabby ; 
that  the  defendant  kept  no  man-servant;  that  his  wife». 
before  October  1823  had  jewelry  suitable  to  her  con-* 
dition,  and  that  she  had  never,  in  her  husband's  pre- 
sence, worn  any  of  the  articles  furnished  by  the  plaintiff. 
The  defendant  usually  left  his  house  and  went  to  his 

(ft)  3  Campb.  22.  (b)  1  Camjyb.  12C.  (c)  5  TmijU.SSG. 

chambers 
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chambers  about  ten  o'clock  in  the  morning,  and  did  not       1B25. 
return  before  five  in  the  evening.     When  the  plaintiff    ^,        - 

MOMTAOU»- 

or  hi^  servant  called  at  the  defendant's  house,  they  alwaya       againsi 


asked  for  his  wife,  and  not  for  him ;  and  upon  one  oc* 
casion,  when  the  clerk  called  in  March^  and  stated  to  thc^ 
female  servant  who  opened  the  door,  that  he  called  for 
the  purpose  of  getting  settled  a  bill  for  jewelry  to  the 
amount  of  80/. ;  the  servant  expressed  her  surprise  that 
the  plaintiff  had  trusted  her  mistress  for  such  a  sum, 
and  said  she  was  sure  that  her  master  knew  nothing  of 
it^  and  she  swore  that  the  clerk  replied,  ^^  his  master  was 
aware  of  that."   This,  however,  was  denied  by  the  clerk* 
The  Lord  Chief  Justice  told  the  jury,  that  a  husband 
was  not  liable  for  goods  supplied  to  his  wife,  unless  he 
gave  her  an  express  or  implied  authority  to  purchase. 
In  considering  the  question  of  authority,  the  estate  and 
degree  of  the  parties  was  a  fit  subject  for  consideration, 
and  so  also  was  the  nature  of  the  articles.    There  were 
some  things  which  it  might  and  must  always  be  pre- 
sumed the  wife  had  authority  to  buy,  such  as  provisional 
for  the  daily  use  of  the  family  over  which  she  presided  ^ 
but  in  this  case  the  articles  were  not  necessary  to  any 
one;  the  proof  was,  that  the  husband  never  saw  them^. 
and  the  jury  were  to  say,  under  these  circumstances^ 
whether  the  wife  of  the  defendant  had  any  authority 
from  him  to  make  a  contract  for  the  articles  in  question^ 
The  jury  found  for  the  plaintiff  to  the  amount  of  his  bilK 
A  rule  nisi  had  been  obtained  for  a  nonsuit,  on  the  ground 
that  there  was  no  evidence  to  be  left  to  the  jury  of  the 
husband's  assent  to  the  contract ;  or  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence, 

■  .  ■  m 

.        .     .        •  •  *    -* 

Piatt  shewed  cause.  It  was  a  question  for  the  jury,  upon 

the  evidence,  whether  the  articles  provided  for  the  wife  of 

Voji^III.  Tt  the 


^XMKUClk 


CASES  IK  HILARY  TERM 


4 


the  defendant  were  necessaries  suitable  to  the  degree  and 
estate  of  the  husband.  Tlie  latter  is  responsible  in  respect 
of  the  eontiacts  made  by  the  wife,  for  goods  suitable  to 
that  condition  which  he  suffers  her  to  hold  out  to  the 
world.  It  is  not  necessary  to  shew  an  express  assent  of  the 
husband  to  the  contract,  or  that  the  articles  provided  were 
worn  in  his  presence.  If  they  were  conformable  to  the 
apparent  condition  of  the  husband,  his  assent  is  to  be 
presumed.  Here  there  was  abundant  evidence  to  go  to 
the  jury,  that  the  thinj^s  provided  were  necessaries  suit- 
able to  the  degree  of  tiie  luisband,  for  it  appeared  that 
he  lived  in  a  ready-furnished  house,  the  rent  of  which 
was  2001.  per  annum,  and  that  his  wife  had  originally  a 
fortune  of  4000/.,  and  if  they  were  necessaries  suitable  to 
the  degree  of  the  husband,  then  cohabitation  was  evi- 
dence of  his  assent  to  the  contract  made  by  his  wife. 
He  cited  Marian  v.  fVll/rj/.  (a) 

Scarlett  and  Gumey,  contra.  It  appeared  upon  the 
trial  that  the  plaintiS^  in  the  course  of  two  months,  had 
delivered  to  the  defendant's  wife  articles  of  jewelry 
amounting  to  83/.,  and  that  before  that  time  she  had 
articles  of  that  description  suitable  to  her  degree.  The 
things  provided  by  the  plaintiff,  therefore,  were  not 
necessaries.  There  was  no  evidence  of  any  assent  (ex- 
press or  implied)  of  the  husband,  to  the  purchase  made 
by  the  wife.  Cohabitation  is  only  primd  facie  evidence 
of  such  assent,  and  here  it  was  rebutted  by  the  evidence 
given  on  the  part  of  the  defendant. 

Batlet  J.  It  seems  to  me,  that  in  this  case  there  was 
no  «vid«iiG«  to  go  to  a  jury  to  entitle  the  phtintifT  to  a 
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Terdict.  I  take  the  rule  of  law  to  be  this:  if  a  man,  1825. 
without  any  justifiable  cause,  turns  away  his  wife,  he  is '  — - 
bound  by  any  contract  she  may  make,  for  necessaries  againtt 
suitable  to  her  degree  and  estate.  If  the  husband  and 
wife  liye  together,  and  the  husband  will  not  supply  her 
with  necessaries,  or  the  means  of  obtaining  them,  then, 
although  she  has  her  remedy  in  the  Ecclesiastical  Court, 
yet  she  is  still  at  liberty  to  pledge  the  credit  of  her 
husband  for  what  is  strictly  necessary  for  her  own  sup- 
port. But  whenever  the  husband  and  wife  are  living 
together,  and  he  provides  her  with  necessaries,  the  hus- 
band is  not  bound  by  contracts  of  the  wife^  except 
where  there  is  reasonable  evidence  to  shew,  that  the  wife 
has  made  the  contract  with  his  assent,  Etherington 
▼.  ParroH.  (a)  Cohabitation  is  presumptive  evidence  of 
the  assent  of  the  husband,  but  it  may  be  rebutted  by 
contrary  evidence ;  and  when  such  assent  is  proved,  the 
wife  is  the  agent  of  the  husband  duly  authorised.  Then 
the  question  is,  was  there  any  evidence  in  this  case 
to  warrant  my  Lord  Chief  Justice  in  submitting,  as  a 
question  for  the  consideration  of  the  jury,  whether  the 
wife  had  the  authority  of  the  husband  to  make  this  pur- 
chase? It  appears,  that  the  wife  had  originally  a  fortune 
under  4000/.;  that  would  yield  an  income  less  than 
200/.  per  annum.  There  was  no  evidence  on  the  part 
of  the  plaintiff  to  shew  that  she  had  a  fortune  even  to 
that  extent;  that  fact  afterwards  appeared  upon  the  de- 
fendant's evidence.  Then  is  it  to  be  presumed,  that  a 
husband  working  hard  for  the  maintenance  of  himself 
and  family,  keeping  no  man-servant,  and  living  in  a 
house  badly  furnished,  would  authorise  his  wife  to  lay 
out,  in  the  course  of  six  weeks,  half  of  her  yearly  in- 

(a>  Xil.  jt^m.  loos. 
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come  in  trinkets  ?  If  the  trodesman  iu  this  case  had 
exercised  a  sound  judgment,  lie  must  have  perceived 
that  Litis  money  would  have  been  much  belter  laid  out 
in  furniture  for  tlie  liouse,  than  in  decking  the  plaintiff's 
wife  with  useless  ornaments,  which  would  so  ill  corre- 
spond with  the  furniture  in  the  house.  I  think,  at  all 
events,  there  was  grass  negligence  on  the  part  of  the 
plaintitf,  if  lie  ever  intended  to  make  the  husband  re- 
sponsible. If  a  tradesman  is  about  to  trust  a  married 
woman  for  what  are  not  necessaries,  and  to  an  extent 
beyond  what  her  station  in  life  requires,  he  ought,  iu 
common  prudence,  to  enquire  of  the  husband  if  she  has 
his  consent  for  the  order  she  is  giving;  and  if  he  had 
so  enquired  in  this  case,  it  is  not  improbable  that  the 
husband  might  have  told  him  not  to  trust  her.  But  no 
such  enquiry  was  made;  on  the  contrary,  the  plaintiff 
always  enquired  for  the  wife,  and  tliat  is  strong  evidence 
to  shew  that  she  was  the  person  trusted,  and  not  the 
husband.  On  the  whole,  I  think  that  the  plaintiff  did 
Dot  make  out,  by  reasonable  evidence,  that  the  wife  had 
any  authority  to  make  the  purchase  in  question. 

HoLROYD  J.  I  think  the  plaintiff  ought  to  have  been 
nonsuited.  If  the  plaintiff  had  made  a  claim  in  respect 
of  necessaries  provided  for  the  defendant's  wife,  the  case 
would  have  stood  upon  a  very  different  ground ;  but  I 
think,  upon  the  evidence,  it  appeared  that  the  thtBgs 
provided  were  not  necessaries.  They  consisted  of  articjea 
of  jewelry,  and  the  wife  had  upon  her  marriage  been 
supplied  with  a  sufScieucy  of  such  things,  consideriog 
her  situation  in  life.  Uodoubtedi;  the  husband  is  liable 
for  ncveasaxies  provided  for  his  wife,  whece'he  meglects 
to  provide  them  himself.  If,  however,  there  be  no  ne- 
cessity for  the  articl*s  provided,  the  tradesman  will  not 
E  .  .  bf 
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be  entitled  to  recover  their  value,  unless  he  can  shew  an  1825* 
express  or  implied  assent  of  the  husband  to  the  con- 
tract  made  by  the  wife.  Where  a  tradesman  takes  no  jxgamu 
pains  to  ascertain  whether  the  necessity  exists  or  not,  he 
supplies  the  articles  at  his  own  peril ;  and  if  it  turn  out 
that  the  necessity  does  not  exist,  the  husband  is  not  re- 
sponsible for  what  may  be  furnished  to  his  wife  without 
bis  knowledge.  Where  a  tradesman  provides  articles 
for  a  person  whom  he  knows  to  be  a  married  woman, 
it  is  bis  duty,  if  he  wishes  to  make  the  husband  re- 
sponsible, to  «iquire  if  she  has  her  husband's  authority 
or  not ;  for  where  he  chooses  to  trust  her,  in  the  ex- 
pectation that  -she  will  pay,  he  must  take  the  conse*- 
qoence  if  she  does  not  If  it  turn  out  that  she  did  act 
under  the  authority  of  her  husband,'  when  she  gave 
tbe  orders,  he  will  be  liable,  but  otherwise  he  will 
not  If  we  were  to  hold  that  he  would,  no  man  in  any 
case  would  be  safe,  if  the  wife  chose  to  say  that  she 
bad  the  authority  of  her  husband.  I  think  that  the 
burden  of  the  proof  of  the  assent  of  the  husband  lies 
on  the  party  who  provided  the  goods,  and  who  acted 
upon  the  supposed  authority.  In  this  case,  it  appears 
to  Bie  that  the  proof  was  to  the  contrary,  and  that  it 
negatived  all  presumption  of  assent  on  the  part  of  the: 
husband.  I  think,  therefore,  that  the  plaintiff  did  not 
make  out  a  case  to  entitle  him  to  recover. 

LiTTLEDALE  J.  I  agree  in  thinking  that  a  nonsuit 
mast  be  entered.  The  husband  is  not  liable  in  respect  of 
a  contract  made  by  his  wife  without  his  assent  to  it,  and 
a  party  seeking  to  charge  him  in  respect  of  such  a  con- 
tract, is  bound  either  to  prove  an  express  assent  on  his 
part,  or  circumstances  from  which  such  assent  is  to  be  . 

T  t  3  implied- 
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implied.  Tfien  was  there  any  express  assent  in  this 
case  ?  So  £ir  from  that,  it  appears  that  no  application 
was  made  to  tlie  defendant  for  several  months  after  the 
articles  had  been  delivered ;  but  tlie  plaintJif  always 
called  when  he  knew  the  defendant  was  from  home,  and 
always  asked  for  the  wife.  There  was,  therefore,  no 
express  assent  of  the  husband.  Then  can  we  say  that 
there  was  any  implied  assent  ?  There  are  many  cases  in 
which  the  assent  of  the  husband  may  be  presumed.  In 
Comyn's  Digest,  tit.  Baron  and  Feme,  (Q.)  it  is  laid 
down,  that  if  tlie  wife  trades  in  goods,  and  buys  for  her 
trade  when  she  cohabits  with  her  husband,  his  assent  is 
to  be  presumed ;  and  if  a  wife  buy  necessary  apparel  for 
herself,  the  assent  of  the  husband  shall  generally  be  in- 
tended. But  here  the  apparel  provided  consists  of 
articles  of  ornament  of  considerable  value.  It  does  not 
appear,  considering  the  defendant's  occupation,  and  his 
wife's  fortune,  that  articles  of  jewelry  to  that  amount 
can  be  considered  as  necessary  apparel,  and  one  reason 
is,  because  the  wife  had  articles  of  that  description  pro- 
vided for  her  when  she  married,  and  there  is  no  evidence 
to  shew  that  the  husband  ever  saw  the  wife  wearing 
these  articles,  and  if  he  did  not,  then  there  is  nothing 
to  shew  any  implied  assent 

Abbott  C.  J.  I  entirely  agree  with  the  opinion 
which  has  been  delivered  by  my  learned  brothers,  and 
I  think  the  rule  for  a  nonsuit  ought  to  be  made  abso- 
lute. If  this  decision  should  have  the  eflect  of  intro- 
ducing somewhat  more  caution  into  the  conduct  of  those 
who  are  to  obtain  their  living  by  selling  their  goods 
and  wares,  it  will  be  most  beneficial.  It  will  occa- 
sionally be  beneficial  to  infants,  to  fathers,  to  husbands, 
sod  to  friends  j  it  will  also  be  beneficial  to  those  who 

have 
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have  goods  to  sell,  for  the  experience  we  have  in  courts        1825- 
of  justice  leads  us  to  know,  that  persons  who  trade  with-        — -^ 

MOKTAOUB 

out  due  caution  often  find  their  hopes  deceived;  they      jigmnu 
find  in  the  result,  that  they  have  parted  with  goods  for 
which  they  never  can  obtain  the  money.     The  rule 
must  be  made  absolute. 

Rule  absolute  for  a  nonsuit. 


Bbmbdict. 


Josephs  against  Pebrer.  Fridojf, 

^  FtbruBoryA^ 

ASSUMPSIT  for  work  and  labour  and  commission,  J"  •smmpsit 
for  work  and 

and  for  money  paid  to  the  use  of  defendant.    Plea,  laiM>r,  and 

money  ex- 

non  assumpsit     At  the  trial  before  Liltledale  J.,  at  the  pended  in  the 
London  sittings  after  last  Trinity  term,  it  appeared,  that  shares  in  aeon- 
in  April  last  the  defendant  had  employed  the  plaintiff,  a  !f  Eq^uitable 
person  carrying  on  business  on  the  foreign  stock  ex-  |^^J^*°»»  ^ 
change,  to  purchase  for  him  ten  shares  in  an  association  »PP«*«d  that 

■^  '        ^  the  company 

called  "  The  Equitable  Loan  Bank  Company."     The  profi»'«d  to 

h«7e  a  capital 

shares  had  not  at  that  time  been  distributed,   or  in  of  2,000.000^, 

in  shares  of 

technical  language,  '^come  out,"  and  the  plaintiii  was  50/.  each ;  that 
to  buy  them  for  the  coming  out.     He  did  so,  and  on  per  share  was 
the  23d  two  certificates  for  the  shares  were  delivered  to  d^jjlery  of  cer- 
him,  for  which  he  paid  1/.  as  the  deposit,   and  5/.  lOf.  ^^^I^j/^e 
as  premium  on  each  share.    The  certificates  were  in  the  *>o*dersi  that 

^  the  shares  were 

following  form :  to  be  traosfer- 

rable  without 
any  restriction^ 
and  that  the  holders  were  to  be  subject  to  such  regulations  as  might  be  contained  in  any 
act  of  parliament  passed  for  the  government  of  the  society,  and  in  the  mean  time,  to  such 
regulations  as  might  be  made  by  a  committee  of  management.  No  evidence  wan  given  aa 
to  the  particular  objects  or  tendency  of  the  company :  Held,  tliat  upon  this  evidence  tlie 
company  was  to  be  considered  illegal,  and  within  the  operation  of  the  6  G- 1.  c.  18.,  as 
having  transferrable  shares,  and  aflecting  to  act  as  a  body  corporate  without  authority  by 
charter  or  act  of  parliament;  and  that  plaintiff  consequently  could  not  maintttn  hu  action, 
which  arose  out  of  an  illegal  transaction. 

T  t  4  ''  Equitable 


"  Equitable  Loan  Bapk  Company, 

Capita!  two  millions  steiling,  in  shares  of  50/.  each. 

{Then  followed  a  list  of  PresidenU,  Vice-PresideiiU, 
Directors,  Auditors,  Treasurers,  Solicitors,  &c.  &c) 

No.  16,156  to  16,160  inclusive. 

This  certificate  declare^,,  that  tli«  sum  of  1/.  having 
been  paid  be  a  deposit  for  each  of  the  above  mentioned 
shares  of  501.  each,  the  holder  of  this  certificate  will  be 
entitled  to  those  five  shares  in  the  Equitable  Loan  Bank 
Company,  with  all  the  benefits  and  emoluments,  but  sub- 
ject to  the  future  payments  on  the  shares,  and  all  matters 
contained  in  any  act  of  parliament  for  the  regulation  of 
the  company;  and  in  the  meantime  to  such  conditions, 
regulations,  and  orders  as  the  vice-presidents  and  direc- 
tors grounding  the  present  committee  of  management 
may  direct."  Si^ed  by  two  directors.  When  the 
certfficates  were  tendered  to  the  defendant,  he  said 
that  they  ought  to  have  been  obtained  fiooner,  and 
tefused  to  accept  or  pay  for  them.  It  was  objected  for 
the  defendant,  that  the  associntion  was  within  the  18th 
and  19th  Sections  of  the  6  G.l.  c.  18.  and  therefore 
illegal,  and  that  consequently  all  contracts  relating  to 
the  purchase  of  shares  were  void.  Several  other  objec- 
tions were  also  made,  but  it  is  unnecessary  to  notice 
them,  as  the  case  was  ultimately  decided  upon  that 
irhich  is  above  stated.  The  learned  Judge  reserved  the 
point,  and  the  plaintiff  obtained  a  verdict.  In  Michel' 
mas  term  a  rule  nisi  to  enter  a  nonsuit  was  obtained, 
against  which 


Marryat  aaA  Andrews  shewed  cause,  and  contende 

that  the  association  in  question  did  not  Alt  within  t! 

meaning  of  the  6  G.  1 .  c.  1 8.    It  was  decided,  aft«r  mo 

consid 
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oaDHidenitioD,  in  Bex  v.  Wehb  (a),  that  the  mere  creation       1BS5» 
of  transferrable  shares  does  not  render  a  concern  illesal«       , 
It  must  tend  to  the  common  prejudice  of  his  majesty's       ftg^^tut 
subjects.     That  is  a  point  to  be  established  by  evidence* 
And  as  the  defendant  had  employed  the  plaintiff  to 
purdiase  the  shares,  it  was  not  incumbent  on  the  plain* 
tiff  to  prove  the  legality  of  the  association ;  the  onus  of 
impeaching  it  was  on  the  defendant. 

Gurnet/  and  Chiity  contra,  were  stopped  by  the  Court. 

Abbott  C.  J.  I  am  of  opinion  that  enough  speared 
in  evidence  on  the  trial  of  this  cause,  to  shew  that  the 
baif^ain  for  the  shares  in  question  was  void  by  law. 
Whether  finom  a  further  explanation  of  the  objects  and 
tendency  of  the  Equitable  Loan  Association,  a  different 
conclusion  might  or  might  not  be  drawn,  it  is  not  now 
necessary  to  enquire.  My  decision  is  founded. on  the 
evidence  that  was  given  in  the  cause.  A  certificate 
purporting  to  entide  the  holder  to  certain  shares  was 
put  io«  The  particular  objects  of  the  association  did 
not  indeed  appear ;  but  in  the  opening  speech  of  the 
plaintiff's  counsel,  it  w*as  stated  that  the  association  was 
ibanded  for  the  purpose  of  lending-  money  at  8  per  cent* 
Tliat  is  a  larger  rate  of  interest  than  the  law  allows  in 
general,  but  it  would  not  be  illegal  to  form  such  an 
association  for  the  purpose  of  lending  money  at  that  rate 
upon  certain  terms,  in  the  event  of  its  being  sanctioned 
by  an  act  of  parliament,  or  a  royal  charter  of  incor- 
poration. But  if  the  projectors  go  further,  and,  before 
the  association  has  been  sanctioned  either  by  an  act  of 

(a)   14£ri5/,406. 
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18S5.  the  legislature  or  by  a  royal  charter,  make  shares  in  the 
concern  transferrable  without  any  restriction,  at  the  mere 

ajpTOui  will  of  the  holder,  and  provide  that  the  purchasers 
shall  render  themselves  liable  to  regulations  to  be 
framed  by  ceitain  pei-sons  styling  themselves  a  com- 
mittee of  management  or  directors,  llien  the  association 
assumes  an  unlawful  shape.  The  words  of  the  6  G.l. 
C.18.  are  targe  end  comprehensive,  although  not  alto- 
gether free  from  obscurity.  In  the  16th  and  19th 
sections,  the  two  objects  of  raising  transferrable  shares, 
and  affecting  to  act  as  a  body  corporate,  are  pointed  out 
as  particularly  shewing  what  the  legislature  intended  to 
probibiL  The  IStli  section  begins  by  reciting,  "  that 
several  undertakings  or  projects  of  different  kinds  hod 
been  publicly  contrived  and  practised,  or  attempted  to 
be  practised,  which  manifestly  tended  to  the  common 
grievance,  prejudice,  and  inconvenience  of  the  king's 
subjects  in  their  trade  or  commerce,  and  other  llieir 
afiairs ;  and  that  persons  who  contrive  or  attempt  such 
dangerous  and  mischievous  undertakings  or  projects 
under  false  pretences  of  public  good,  did  presume  ac- 
cording to  their  own  devices  or  schemes  to  open  books 
for  public  subscriptions,  and  draw  in  many  unwary  per- 
sons to  subscribe  therein,  towards  raising  great  sums  of 
money,  whereupon  the  subscribers  or  claimants  under 
them  did  pay  small  proportions  thereof,  and  such  pro- 
portions in  the  whole  did  amount  to  very  large  sums ; 
which  dangerous  and  mischievous  undertakings  or  pro- 
jects did  relate  to  several  fisheries  and  other  affairs, 
wherein  the  trade,  commerce,  and  welfare  of  the  king's 
subjects,  or  great  numbers  of  them,  were  concerned  and 
interested.  And  that  in  many  coses  the  said  under- 
takers or  subscribers  had  presumed  to  act  as  if  they 

were 
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were  corporate  bodies,  and  had  pretended  tp  make  1825. 
their  shares  in  stocks  transferrable  or  assignable  without  — — 
any  legal .  authority  by  act  of  parliament  or  by  any  ujgmnti 
charter  from  the  crown  for  so  doing,"  and  then  enacts, 
**  that  all  and  every  the  undertakings  and  attempts  de- 
scribed as  aforesaid,  and  all  other  public  undertakings 
and  attempts  tending  to  the  common  grievance,  pre« 
judice,  and  inconvenience  of  his  majes^'s  subjects,  or 
great  numbers  of  them,  in  their  trade^  commerce,  or 
other  lawful  affidrs;  and  all  public  subscriptions,  re- 
ceipts, payments,  assignments,  transfers,  pretended  as- 
signments and  transfers,  and  all  matters  and  things 
whatsoever  for  furthering  any  such  undertaking  or 
attempt,  and  more  particularly  the  acdng  or  presuming 
to.  act  as  a  corporate  body  or  bodies,  the  raising  or 
pretending  to  raise  transferrable  stock  or  stocks,  the 
transferring  or  pretending  to  transfer  or  assign  any 
share  or  shares  in  such  stock  or  stocks,  without  Iq^al 
authority  either  by  act  of  parliament  or  charter,  shall 
for  ever  be  deemed  to  be  illegal  and  void,  and  shall  not 
be  practised  or  in  anywise  put  in  execution."  The  19th 
section  makes  all  such  undertakings  public  nusances. 
Now  what  was  the  nature  of  the  association  in  question  ? 
By  the  certificate  which  was  in  evidence  it  appeared 
that  they  professed  to  have  a  capital  of  2,000,000/.  in 
shares  of  501.  each,  consequently  there  must  have  been 
40,000  shares ;  and  the  holder  of  the  certificate  was  to 
be  entitled  to  the  number  of  shares  specified  in  it,  upon 
payment  of  1/.  upon  each  share.  That  amounts  to  an 
express  declaration  that  the  shares  are  to  be  transferrable 
at  the  mere  option  of  the  holder,  and  it  was  quite  un- 
certain what  person  would  thereafter,  as  holder  of  the 
oerdficate,  become  partner  in  the  concern.    Again,  until 

an 
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an  act  of  parliameiU  could  be  obtained,  the  shareholder* 
were  to  be  subject  to  such  conditions,  regulations,  and 
orders  as  tlie  vice-presidents  and  directors,  forming  the 
committee  of  management,  might  direct.  The  meraberK 
of  the  association  then  took  npon  themselves  to  act  as  a 
corporate  body,  having  a  select  body  invested  with 
power  lo  moke  bye-laws.  But  what  was  the  grievance 
and  prejudice  which  the  association  tended  to  cause  lo, 
his  majesty's  subjects '!  It  appears  that  these  shares, 
ujioii  each  of  which  only  \L  was  paid,  were  sold  ol 
M.  \0i.  premium,  and  unless  we  shut  our  eyes  altogether 
to  what  is  going  on  in  the  world,  we  cannot  help  ob- 
serving that  in  other  companies  and  associations  the  sale 
and  transfer  of  shares  at  enormous  premiums  is  carried 
on  to  a  greater  extent  than  was  ever  known,  except  at 
the  period  when  the  (statute  referred  to  was  passed. 
The  necessary  effect  of  such  a  practice  is  to  introduce 
gaming  and  rash  speculation  to  a  ruinous  extent.  In 
such  transactions  one  cannot  gain  unless  another  losei^- 
whereas  in  fair  mercantile  transactions  each  party,  in 
the  ordinary  course  of  things,  reaps  a  profit  in  his  turn. 
Upon  the  evidence  in  this  case,  then,  the  association  ap- 
pears to  be  one  of  which  the  effect  cannot  but  be  mis- 
diievous ;  and  it  exhibits  two  signs  and  tokens  which  are 
pointed  out  by  the  legislature  as  the  signs  and  tokens  of 
illegal  associations.  We  say,  therefore,  that  dealing  in' 
these  shares  was  an  illegal  transaction,  and  this  being 
our  opinion,  every  one  must  observe  that  the  signs  of 
the  times  require  us  to  declare  it  without  delay.  There 
is  another  point  which  I  shall  notice  very  briefly,  as  it 
was  not  touched  upon  in  the  argument,  viz.  that  traffick- 
ing in  these  shares  may  very  possibly  have  been  illegal 
at  coipmon  law,  inasmuch  as  it  was  bargaining  and 
wagering 
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wagering  about  an  act  of  parliament  to  be  obtained  in.       IBQ5. 
-future.    Upon  the  whole.  I  am  satisfied  that  the  plmntiiT       , 

.  *      .  .  .  JoilFHf 

was  not  in  law  entitled  to  maintain  his  action ;  the  rule        agauut 
for  a  nonsuit  must,  therefore,  be  made  absolute. 

-  Bayley  J.  I  am  clearly  of  opinion  that,  upon  the 
evidence  given  on  the  trial  of  this  cause,  we  are  bound  to 
say  that  the  association  in  question  is  illegal.  It  pre- 
sumed to  act  as  a  body  corporate,  and  pretended  to  create 
traosferrable  shares  in  its  stocks.  It  is  true  that  in  Sex 
Y.  iVebbf  the  society  then  brought  before  the  Court  was 
considered  legal,  although  the  shares  were  transferrable; 
tnit  in  that  instance  they  were  not  transferrable  at  the 
mere  unrestricted  option  of  the  holder.  They  could 
not  be  transferred  to  any  person  who  would  not  enter 
into  the  original  covenants ;  nor  coul4  more  than  twenty 
be  held  by  the  same  person,  unless  they  came  to  him 
by  operation  of  law;  and  the  object  of  the  society, 
which  was  to  supply  the  inhabitants  of  Birmingham,  being 
shareholders,  with  bread  and  flour,  virtually  limited  the 
transfer  of  shares  to  persons  residing  in  that  neig|ibour- 
hood.  So  in  Pratt  v.  Hutchinson  (a),  which  was  the 
case  of  a  building  company,  no  person  could  become  a 
member  of  the  company  until  he  had  made  himself  a 
par^  to  the  partnership  articles,  nor  until  he  had  been 
proposed  and  approved  by  a  certain  majority  of  persons 
present  at  a  meeting  of  the  society.  Both  those  cases 
are  very  distinguishable  from  the  present,  which  mani- 
festly tends  to  the  common  grievance  of  many  of  his 
majest/s  subjects,  and  falls  within  the  description  of 
illegal  societies  given  by  the  GGA.cAS.  sAS. 

(a)  lSEaai,5lU 

HOLROYD 
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HoLROYD  J.  I  am  of  opinion  that  the  transaction  in 
question  was  illegal,  and  that  the  association  is  one  of 
those  prohibited  by  the  6  G.  I.  c,18.  But  it  would  have 
been  very  different  if  the  project  had  been,  not  to  con- 
stitute the  society)  or  to  make  the  shares  transferrable^ 
until  the  sclieme  had  obtained  the  authority  of  an  act  of 
parliament  or  a  royal  charter. 

LiTTLEDALE  J.  It  appears  to  me  also  that  this 
association  is  illegal  within  the  6  0.I.  c.l8.  I  think 
that  upon  the  evidence  given  at  the  trial  we  must  say 
that  it  tends  to  the  common  grievance  of  many  of  his 
majesty's  subjecU.  The  act  of  parliament,  after  poInI> 
lug  out  certain  things  which  will  be  illegnl,  proceeds: 
*'  more  particularly  the  acting  as  a  botly  corporate,  and 
the  raising  or  pretending  to  raise  transferrable  shares." 
Those  are  the  indicia  by  which  we  are  to  judge  whether 
the  society  be  illegal,  and  whether  it  tends  to  the  public 
grievance  or  not.  In  the  case  cited,  evidence  was  given 
of  the  particular  objects  of  the  society,  which  negatived 
the  idga  of  its  being  a  grievance;  and  regulations  existed 
somewhat  restraining  the  transfer  of  the  shares.  Here 
nothing  of  the  kind  appeared,  and  we  are  left  to  draw 
our  conclusions  from  the  certificate  which  was  given  in 
evidence.  For  these  reasons,  I  concur  in  thinking  that 
a  aonsuit  must  be  entered. 

Rule  absolute,  (a) 

(a)Sf  BtxT.I}odd,9Eatl,5l6.  Siciv.Budi.lCampt.Sri.  IU» 
V.  Strallan,  1  Campb.  &A9.  n.     Bravn  T.  Htill,  4  Tmml,  5BT. 
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Atkinson  against  Coteswobth.  Friday, 

February  4  th. 

Assumpsit   on  a  charter-party,  not  under  seal,  •  Where  the 

t        t      .  ,,  ,  ,  ,  commander  of 

whereby  it  was  mutually  agreed  between  the  plain-  a  ship  entered 
ti£^  commander  of  the  ship  AgapheUj  then  lying  in  the  party,  (not 
river  Thames,  and  the  defendant,  that  the  vessel  should  whercby^he 
take  a  cargo  to  Pernambuco,  and  bring  a  cargo  thence  ^J^^^  pay 
to  London  or  Liverpool,  accordinir  to  the  directions  of  ^'^«'8'»*  ?^«- 

^       ^  o  rally,  without 

the  charterers'  agent  in  the  Brazils,  and  deliver  the  same,  "y^ng  «9 

whom :    Held, 

on  being  paid  freight,  at  and  after  a  certain  rate  therein  that  the  owner 

having  de- 

specified,  by  a  good  bill,  payable  at  two  months  from  mandvd  and 

^_  nsceived  the 

the  day  of  final  discharge.     Breach,  non-payment  of  freight,  the 
freight.     Plea,  non-assumpsit.     At  the  trial  before  Ab-  TOuid*notmaiu- 
but  C.  J.,  at  the  London  sittings  after  last  Trinity  term,  ^-^"l^^ 
it  appeared,  that  the  plaintiff,  at  the  time  of  making  the  '^  k*^*'*^®,'^' 
charter-party,   was    the  commander   of    the  Agaphea,  *>«*  gi»en  him 

notice  not  to  pay 

whereof  David  Hodgins,  then  resident  in  Ireland,  was  it  to  any  one 

but  himself. 

owner.  Before  the  vessel  returned  to  England,  Hodgins, 
being  dissatisfied  with  the  plaintifi^  appointed  one  Bain 
as  his  agent,  to  receive  the  freight,  and  gave  notice  to 
the  defendant  to  pay  it  to  him,  which  he  accordingly 
did,  but  before  it  was  paid,  the  plaintiff  demanded  that 
it  should  be  paid  to  himself  and  not  to  Bain.  Upon 
these  facts  the  Lord  Chief  Justice  nonsuited  the  plain^ 
tiff,  but  gave  his  counsel  leave  to  move  to  enter  a  verdict 
in  bis  favour  for  80/.,  which  appeared  to  be  due  to  him 
from  the  owner.  In  Michaelmas  term  Gumey  obtained 
a  rule  accordingly,  and  now 


Scarlett 
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Scarlrtf  and  Campbdl  shewed  cause.  The  plaintiff  in 
this  case  was  merely  the  agent  of  the  owner,  and  made 
the  charter-party  for  his  benefit.  In  tlie  absence  of  any 
interlercnce  by  the  owner,  he  might  have  claimed  the 
freight  from  tlie  defendant.  But  when  the  owner  inter- 
vened, and  desired  the  freight  to  be  paid  to  a  ^ird  per- 
son, the  authority  of  the  captain  was  at  an  end.  He 
hod  not  any  prospective  lien  for  his  wages,  although,  if 
he  had  received  the  money,  he  might  then  hare  set  off 
the  sum  due  Ibr  wages,  had  he  been  sued  by  the  owncf  I 
for  the  money  so  received.  If  a  factor  i-eceives  the  pro*  ' 
ocedn  of  goods  sold  by  him  lie  has  a  lien  on  the  money, 
but  he  cannot  claim  the  proceeds  from  the  vendee,  if  his 
principal  intervenes,  ami  desires  tlie  payment  to  be 
made  to  himself.  Smith  v.  Plnmmrr{a)  is  expre^y  in 
poioU 


Gwneyax\ACkitty,coatA.  The  case  of  SnflA  v.  P&ini- 
mer  difiers  materially  from  the  present  It  does  not  ^pear 
that  any  charter-party  was  executed  in  that  case  between 
the  captain  and  the  defendant,  the  latter  therefore  had 
never  contracted  to  pay  freight  to  the  captain.  In  the 
present  case,  the  plaintiff  was  the  person  who  chartered 
the  ship  to  the  defendant ;  and  it  does  not  appear  on  the 
ia.ce  of  the  instrument  that  he  was  not  owner ;  the  defmd- 
ant  must,  therefore,  be  taken  to  have  contracted  to  pay 
the  freight  to  him,  and  could  not  extwerate  hinu^f  &om 
)aa  liability  by  paying  it  to  a  third  person. 


Abboti-  C  J.     I  am  unable  to  discover  any  solid 
distinction  between  the  present  case  and  that  of  Smith 
Upon  the  authority  of  that  case,    there- 


Co}  \B.td.S75. 


for^ 
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ibre,  I  am  of  opinion  that  the  nonsuit  was  right.    The        1825. 
only  distinction  now  pointed  out  between  the  two  cases       — 

.  Atxikmn 

2%  that  in  the  present  instance  a  charter-party  was  en*  agauui 
tered  into,  and  that  it  does  not  appear  that  any  such  in- 
strament  existed  in  Smith  v.  Phimmer.  Let  us  suppose 
that  no  charter-party  was  made  in  that  case,  then  the 
freight  would  be  made  payable  generally  by  the  bill  of 
lading,  signed  by  the  commander  of  the  vessel.  Now 
the  charter-party  entered  into  by  this  plaintiff  and  de- 
fendant does  not  specify  to  whom  the  freight  was  to  be 
paid ;  in  that  respect,  therefore,  the  case  is  the  same  as 
if  the  freight  had  been  stipulated  for  by  a  common  bill 
of  lading.  The  master  of  a  ship  has  no  prospective 
Isen  on  the  freight,  and  cannot  insist  upon  having  it 
paid  to  himself,  although  a  payment  to  him  in  the  ab- 
sence of  any  ^notice  by  the  owner  to  the  charterer  to 
withhold  it,  would  be  a  good  and  valid  payment.  For 
these  reasons  I  think  that  thb  rule  must  be  dis- 
diarged. 

Rule  discharged. 


Basten  against  Cauew  and  Another.  p^ry  4ih. 

T^RESPASS  for  breaking  and  entering  the  plaintiff's  It  i«  not  ncces. 
house  and  closes,  and  ejecting  him  therefrom.  Plea,  informaUon  or 
general  issue.    At  the  trial  before  Abbott  C.  J.,  at  the  should  be  made 
last  Summer  assizes  for  Devon^  the  trespass  having  been  dcr^o  juidfy" 

the  interference 
of  magistrates  under  the  \\G.2,  c*  19.  s,  16. 
In  trespais  against  two  magistrates  for  giving  pbdntiff  *s  landlord  poaaession  of  a  farm 
as  a  deserted  farm,  they  produced  in  evidence  a  record  of  their  proceedings  under  that  act, 
which  set  forth  aU  such  circumstances  as  were  necessary  to  give  them  jurisdiction,  and  by 
which  it  appeared  that  they  had  pursued  the  directions  of  the  statute :  Held,  that  this  was 
conclusive  as  an  answer  to  0t  action. 

Vol,  III.  U  u  proved, 


MO  GASES  w  IHLARY  TE»Iif 

-    *  * 

18S&  proved,  the  defend«ntg>  vho  were  judtioes  of  the  (mm^ 
"       gave  in  evidence  the  record  of  oeitftin  pKkwdiogft  fay^ 

mtbrn  them,  under  the  11  G.  S.  c.  ]9«i»  which  wa4  as  fiiUdirs^s 
<*  2)enmsJUre^  Be  it  remembered  that  oil|  Ax^ft^'fl^ 
A.  B»  complained .  unto  u^  J.  J9^k  CamD  and  d.  GL  O^* 
«0fid^  Esquires,  two  of  the  justices  of  <ottr  said  lead  ib 
king,  assq^nadf  ftc.)  that  he  the  said  4.  A  diddeniitoat 
rack  rent  unU>  J^BasUt^  of,  &c.»  husbandman, .  a  xakah 
suage  and  tenement  called,  &ic.,  oonsiating  ofe  jte^  ailoate^ 
lyu^  ^^  being  al^  &g^  sind  diet  on,  &c.,.  tfaeils  m§i  ia 
arrear  and  due  unto  the  said  A^  B^  fiem  hiiD  Ae  imd[ 
J.  BasUn^  the  tenant  of  the  said  demised  prenpltiM^  hslC 
a  yearns  rent  thereof  and  that  be  th^  s(ud:tf•^B^liMl  lifcdt 
deserted  the  said  demised  premises,  iMid  left,  the  sana 
uncultivated  and  unoccufMed,  so  i»  no  SyflkieaC  idisttaas. 
could  be  had  to  cofmtervail  the  said  arreaie.^tf  rest; 
whereupon  the  said  A.  B.  Aim  and there^  Ukfrit^  U^ tUi^ 
at,  &&,  requested  of  us  the  said  justices,  that  a  due 
remedy  should  be  provided  according  to  the  form  of  the 
statute  in  that  case  made  and  provided,  which  complaiiU 
and  request  by  us  the  aforesaid  justices  being  heard,  we 
(having  no  interest,  nor  either  of  us  having  any  interest  in 
the  said  demised  premises),  on,  &c^  did  personally  go, 
&c.,''  stating  the  subsequent  proceedings  in  the  usual 
form;  and  it  was  contended,  that  this  record  was  conclusive 
as  to  the  facts  stated  in  it,  and  a  sufficient  defence  to  the 
action.  The  Lord  Chief  Justice  refused  to  nonsuit  the 
plaintiff,  but  gave  the  defendants  leave  to  move  to  enter  a 
nonsuit,  if  it  should  eventually  become  necessaxy •  The 
facts  were  then  investigated  before  the  jury,  and  the  defend- 
ants obtained  a  verdict*  In  Michaelmas  term  the  C!oort 
granted  a  rule  nisi  for  a  new  trial,,  on  tlie  ground  that 
the  verdict  was  contrary  to  the  weight  of  evidence^  and 

16  *  al^, 
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also,  that  the  jury  had  been  misdirected,  but  the  defend-  1825. 
ants  had  leave  to  insist  upon  the  matter  of  law  urged  for  b][^^ 
them  at  the  trial,  and  as  the  case  was  decided  on  that       'tgainsi 

Carsw. 

point,  it  is  unnecessary  to  notice  the  others. 


Pell  Seijt.,  Tancredj  and  Chitty  shewed  cause.  The 
record  of  the  proceedings  by  the  defendants  was  in  the 
nature  of  a  conviction,  and  was,  therefore,  conclusive 
evidence  of  the  facts  contained  in  it,  and  a  sufficient 
defence  to  the  action,  Brittain  v.  Kinnaird.  {a)  The  form 
of  the  record  is  also  good,  it  is  precisely  the  same  as  that 
given  in  Bum^s  Justice^  791.,  which  was  upheld  by  this 
Court  in  ex  parte  PiUon.  (b)  The  stat  11 6. 2.  c.  1 9.  s.  \  6., 
upon  which  the  proceeding  is  founded,  does  not  require 
fhat  Uie  justices  should  have  evidence  on  oath ;  it  merely 
speaks  of  a  complaint  and  request  made  by  the  landlord  or 
his  bailiff.  Besides,  if  the  plaintiff  intended  to  impeach 
the  proceeding,  on  the  ground  that  the  justices  had  acted 
without  sufficient  evidence,  he  should  first  have  moved  for 
a  mandamus  to  compel  them  to  set  out  the  evidence  in 
their  record.  But  in  truth  the  justices  may  proceed  on 
dieir  own  view,  as  in  cases  of  forcible  entry  and  detainer. 
In  sudi  cases  the  consequence  is  much  more  serious  to  the 
party  charged,  yet  the  record  merely  shews  a  complaint, 
and  not  the  evidence  upon  which  the  justice  proceeds ; 
2  Bum's  Just.  456.,  LambarcTs  Eirenarcha^  146.  149. 

Wtlde  Serjt.,  contrL  The  document  given  in  evi- 
dence in  this  case,  and  which  was  called  a  record,  was 
not  really  a  record,  and,  therefore,  was  not  "conclusive. 
The  proceedings  under  the  11  G.2.  c.  19.  s.  16.  are  ex- 
tremely harsh  towards  tenants,  and  should  therefore  be 

(«}  1  ir.  4> B. 48S.       ,  (6)1^^^.9691 

U  u  2  strictly 
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sliictly  w.iUriioiI.  Tlie  information  as  to  tlie  arrears  of 
rent  mid  llie  ik'serltun  hy  the  tenant  is  ^iven  ex  parte, 
and  tvitliout  notice  lo  tlic  tenant.  The  latter,  tlierefore^ 
lias  not  any  op;>ortujiity  ot"  disputing  tlie  assertions  of 
the  landlord.  Upon  the  information  so  given  the  jus- 
tices view  tlie  farm,  luid  affix  the  first  notice  required 
by  the  statute.  The  tenant,  by  this  ex  parte  proceeding 
in  prevented  from  n^erwnrds  disputing  that  the  rent  is 
in  arrcnr,  but  must  pay  the  rent  or  lose  possession  of  the 
farm.  Now  it  is  a  general  ))rlnclple  of  law,  that  where 
magistrates  act  jndicinlly,  and  have  jiower  to  bind  by 
tlieir  judgment,  they  must  proceed  on  evidence  given 
under  the  sanction  of  nn  oath.  It  is  not  any  where 
staled  in  that  which  is  miscalled  a  record,  that  the  in- 
furmation  was  given  on  oaili,  and  therefore  the  con- 
trary must  be  taken  to  liave  been  the  fact.  If  that  were 
Ko,  the  justices  had  not  jurisdiction,  and  at  all  events,  as 
enough  does  not  npjiear  on  this  document  fo  shew  that 
they  had  jurisdiction,  it  cannot  be  conclusive  in  their 
favor. 

Abbott  C.  J.  It  was  urged  at  the  trL-il  of  this  cause, 
that  the  record  made  by  the  justices  of  their  proceed- 
ings, in  giving  the  landlord  possession  of  the  farm  de- 
mised to  the  plaintiff,  was  conclusive  as  an  answer  to 
the  action.  At  that  time  I  entertained  some  doubts 
upon  the  point,  and  therefore  refused  to  direct  a  non- 
suit; for,  in  that  case,  had  my  direction  proved  erroneous, 
the  parties  would  have  been  put  to  the  expence  of  a 
second  trial.  But  in  the  shape  which  the  question  now 
assumes  this  rule  must  be  discharged,  if  I  ought  then 
to  have  nonsuited  the  plaintiiF;  and  upon  consideration, 
I  am  of  opinion  that  I  ought  to  have  done  so.  It  is  a 
general  jule  and  principle  of  law,  (hat  where  justices  of 
18  the 


Carevt. 
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the  peace  have  an  authority  given  to  them  by  an  act  of  ISS^. 
parliament,  and  they  appear  to  have  acted  within  the  ju-  "j  ' 
risdiction  so  given,  and  to  have  done  all  that  they  are  re-  against 
quired  by  the  act  to  do  in  order  to  originate  their  juris* 
diction,  a  conviction  drawn  up  in  due  form,  and  remain- 
ing in  force,  is  a  protection  in  any  action  brought  against 
them  for  the  act  so  don<;.  It  has  been  said,  that  this 
doctrine  applied  to  such  cases  as  the  present  will  work 
great  injustice,  but  that  argument  was  pressed  too  far. 
The  seventeenth  section  of  the  statute  gives  an  appeal  to 
the  Judges  at  the  next  assize ;  the  tenant  may,  therefore, 
have  summary  redress  if  any  wrong  has  been  done,  and' 
the  appeal  is  not  attended  with  any  great  rbk,  for  if  it  is 
dismissed,  the  amount  of  the  costs  to  be  awarded  against 
the  appellant  cannot  exceed  5/.  It  has  also  been  safd, 
that  a  proceeding  taken  ex  parte  and  without  notice, 
ivin  preclude  the  tenant  from  disputing  that  the  rent  is 
in  arrear.  The  record  may,  indeed,  be  conclusive  upon 
that  point  in  favor  of  the  justices,  but  will  not  protect 
the  landlord.  If  the  rent  were  not  in  arrear  as  alleged, 
he  would  be  liable  to  an  actibn  on  the  case,  for  wrong- 
fully procuring  the  justices  to  interfere.  There  are 
many  cases  in  which  a  magistrate  acting  bon&  fide  may 
be  protected,  and  yet  the  person  upon  whose  information 
he  has  acted  may  be  liable  to  'an  action  for  giving  false 
or  malicious  information.  In  the  proceeding  in  ques- 
tion the  statute  does  not  direct  the  justices  to  make' 
enquiry  upon  oath ;  can  this  Court,  then,  impose  upon 
diem  the  necessity  of  doing  so;  or  can  we  say,  that  by 
forbearing  so  to  enquire,  or  by  omitting  to  state  on  their 
record  that  they  did  so  enquire,  they  have  neglected  to 
take  any  step  made  necessary  by  the  statute  to  originate 
their  jurisdiction  ?  It  no  where  rcqiyres  an  information 

U  u  3  to 
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jgaryMtt  faoldiiiir  Imdim  tmBBiiiitki  at  hmdirniiiMfir  it 
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Jk  *  ■  
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iMrtnf  Af  jw<iPiiH%#«rtiff  r  Ml  wrilinffiyhif  rtiir  fit  di^ 
flIiliQni  _nf  JbMrli<liii  ilnt^at  knrti  IhrnHiill  -  nfnii^ '  tnr 

ftrr^i,  to  dtetonoifaie'  u{Mnii  llieur  own  TieWf -whether  ihe 
premises  are  deserted  or  not.  Suppose  the  case  of  a 
refusal  by  all  the  justices  of  the  district  to  act  iipon  the 
information  and  request  of  ^e  landlord ;  this  is  certainly 
an  extreme  case  and  not  likely  to  occur^.  but  if  it  did^ 
must  not  this  Court  direct  them  to  go  and  view  the 
premises  ?  It  is  clear,  that  we  cannot  require  of  them 
to  act  only  where  information  is  given  on  oath,  as  tb^ 
legislature  has  not  made  that  requisite.  The  record 
giyen  in  evidence,  therefore^  shews  that  they  had  juris* 
diction,  and  is  conclusive  in  their  behalf,  l€;aving  to  the 
tenant  such  other  remedy  as  he  may  have  against  t^ 
landlord,  if  he  has  improperly  set  the  justices  in  motion 
by  means  of  fals^  information. 

{a)  Altered  to  half  a  year's  rent  by  the  $*l  G.  S.  c  52. 

Baylet 
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BjlYLfiT  J.  A  landlord  would  certainly  be  liable  to  1825. 
mn  action  on  the  case,  for  improperly  procuring  the  in* 
terferenoe  of  the  inairistrates  under  the  statute  in  againu 
queaCion.  But  this  is  an  action  against  the  magistrates, 
9Qad  the  only  question  is,  whether  upon  the  ikce  of  their 
proceedings  they  appear  lo  have  acted  within  the  scope 
of  their  jurisdiction.  The  11  G.  2.  e.  19.  s.  16.  does  not 
require  that  any  information  or  complaint  shall  be  made 
on  oath,  but  that  the  magistrates  shall,  at  \he  request  of 
the  landlord,  go  and  view  the  premises,  and  if  they 
find  them  in  a  given  state,  affix  a  notice,  stating  that  on 
a  certain  day  they  will  return ;  and  then  if  the  rent 
arrear  is  not  pmd,  or  no  sufficient  distress  is  found  on 
the  premises,  they  are  to  put  the  landlord  in  possession. 
It  is  said  that  this  measure  is  extremely  harsh,  and  that 
the  power  thus  given  to  the  magistrates  may  be  used  as 
an  instrument  of  oppression ;  but  it  must  be  remem« 
bered,  that  magistrates  acting  corruptly  are  liable  to 
criminal  informations.  Then  it  is  assumed  tliat  the 
tenant,  the  party  grieved,  is  without  remedy ;  but  that 
is  not  so,  he  has  a  manifest  right  of  action  against  the 
landlord,  if  he  improperly  procures  the  interference  of  the 
inegiatrates ;  and  it  would  be  most  mischievous  to  subject 
the  magistrates  to  an  action  under  such  circumstances. 
The  tenant  has  also  a  summary  remedy  by  appeal  to  the 
justices  of  assize.  The  record,  however,  unappealed 
from,  is  conclusive  as  to  the  magistrates,  for  it  is  their. 
duty  to  act  on  the  requesi  of  the  landlord,  and  it  appears 
by  the  record  that  they  did  so  act,  and  that  they  pur« 
sued  the  directions  given  by  the  statute. 

HoLROYD  J.     I  am  of  the  same  opinion.     This  was 
an  action  of  trespass  against  magistrates,  who  say  that 

U  u  4  they 
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1825..  /  they  hare  acted  in  disdiarge  of  a  duty  imposed  by  an 
"       act  of  parliament :  and  the  question  is.  whether  th^r 

ogainst  record  of  the  proceedings  is  conclusive  in  their  &vour. 
It  has  been  objected,  that  the  complaint  should  have 
been  on  oath,  but  that  is  not  required  unless  specially 
directed  by  the  act  of  parliament.  That  objection^ 
therefore,  cannot  avail  if  the  magistrates  have  acted  ia 
the  mode  pointed  out  by  tlie  statute ;  and  if  they  have 
done  so,  many  cases  establish  that  their  record  is  con- 
clusive in  this  action,  although  they  will  be  liable  to 
punishment  if  they  have  corruptly  made  it  differ  firom 
the  real  facts  of  the  case.  The  statute  11  G.  2.  c*  19* 
^.16.  gives  the  ma^strates  jurisdiction  to  act  at  the  re- 
quest of  the  landlord,  and  whether  his  statement  be  trua 
or  false  tliey  have  power  to  view  the  premises  and  in- 
vestigate the  complaint.  They  are^  therefore,  judges  of 
record  as  has  been  decided  on  the  statutes  of  forcible 
entry.  Thus  it  has  been  held,  ^^  if  a  justice  of  peace 
record  that  upon  his  view  as  a  force,  which  is  no  force> 
he  cannot  be  drawn  in  question  either  by  action  or  in- 
dictment," cited  in  Fltn/d  and  Barker's  case  (a),  and  in 
Greenwell  v.  Burwell  (£) ;  and  in  27  Ass.  19.  there  is  this 
passage,  ^^  A  judge  of  oyer  and  terminer,  where  the  jury 
found  and  presented  a  fact  to  be  a  trespass,  caused  their 
finding  to  be  entered  as  a  felony,  and  yet  could  not  be 
punished  by  indictment  or  otherwise,  because  he  was  a 
judge  of  record,  and  the  indictment  against  him  was  to  de- 
feat his  record  by  averring  against  what  he  did  as  a  judge 
of  record,"  Salk.  397.  So  also  in  Strickland  v.  fVard{c)f 
which  was  trespass  for  false  imprisonment  brought  against 
a  magistrate  who  produced,  in  answer,  a  conviction  of 

(fl)  12  Co,  25.  (b)  1  Salk.  597.  (c)  7  T,  ii.  63i.  «. 

the 
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the  plaintiff  for  unlawfully  returning  to  a  parish,  after  1825. 
having  been  legally  removed  thence,  without  bringing  a  — — 
certificate,  and  also  a  warrant  reciting  that  conviction,  ngamtt' 
Yaies  J.  held  that  tlie  conviction  could  not  be  con- 
troverted in  evidence;  that  the  justice  having  a  com- 
petent jurisdiction  of  the  matter,  his  judgment  was  con- 
clusive till  reversed  or  quashed ;  and  that  it  could  not  lie 
set  aside  at  Nisi  Prius,  and  the  plaintiff  was  nonsuited. . 
If,,  indeed,  a  justice  acts  without  jurisdiction,  he  is  liable 
to  an  action  of  trespass,  Morgan  v.  Hughes,  (a)  In 
Miller  v.  Scare  {b\  (which  has  since  been  overruled  (r),) 
it  was  held  that  an  action  would  lie  against  commis- 
sioners for  committing  a  bankrupt  who  did  not  answer 
to  their  satisfaction.  Lord  Chief  Justice  De  Grey  held 
that  the  commissioners  were  not  judges,  but  admitted 
that  they  would  have  been  protected  had  they  been 
acting  as  judges ;  and  he  says,  '^  So  justices  of  the  peace 
iiMigr'  be  justices  of  record,  when  made  so  by  act  of  par- 
liament, as  in  case  of  riots,  force,  going  armed,  &c.  in 
which  cases  their  records  are  not  traversable*"  In  this 
case,  I  think  that  the  justices  were  made  judges  of  record-^ 
tliat  their  record  was  not  traversable,  and  tlmt  it  was  a 
conclusive  answer  to  the  action.  The  rule  for  a  new 
trial  must  therefore  be  discharged. 

Rule  discharged,  (d) 

(a)   T.R.225.  (6)  2  iT.  B/.  1141. 

(c)  See  DoswcU  v.  Iminy,  1  B.  tj*  C.  16*7. 

{(i)    LiilU'dale  J.   vi'as  atlencGng  tlic  Admiralty  Sossions  at  (he  Old 
Baik'y. 
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1835. 


Spencelbt  against  Robikson. 


By  statute  T^EBT  on  the  statute  17  6. 3.  c.  S.  The  deolaratictt 
8. 2.  it  is  en-  Stated^  that  the  plaintiff  was  an  inhabitant  of  tke 

overseers  of  the  township  of  Coowotdd^  in  the  Nordi  Riding  of  the  coan^ 
mit'inbabiumts  '^  York,  and  that  the  defendant  was  one  of  the  overaeers 
ifsS^'^l^  a?  ^^^^  P^^  ^^^^^  township ;  tfiat  on  the  26di  otMarvk 
all  seasonable     1324L  the  cbarchwardens  and  overseers  of  the  poor  of 

timesy  and  sball  ^ 

upon  demand    ^that  township  made  a  rate  for  the  relirf  of  the  poot^ 

forthwith 

give  copies  of    wbich  was  afterwards  xioly  allowed  by  two  justices ;  and 

the  same  to  any 

inhabitant  of  that  the  chuTchwltrdens  and  overseers,  after  the  allow* 
and  by «.  3.  ^uooe  of  the  rate,  gave  public  notice  diereof  in  die 
seer^floTnot'  '^butcb.  The  dedaitttion  then  stated,  that  the  phun» 
hSStant  to"Jw  ^  requested  the  defendant,  as  such  overseer,  to  per- 
^^^*^ii7*i^  tnit  biro,  the  plaintiff,  to  inspect  the  rate,  and  tend^eved 
to  give  copies     to  him   one   shilling   for   tlie   same;  yet  that  the  de- 

thereof  as  o  ,/ 

aforesaid,  such   fendant   neglected    and   refused   to   permit   the  plain- 
overseer  for 
every  such  of-    tiff  to  inspect  the  rate,  contrary  to  the  form   of  the 

feit  and  pay  to  Statute,  &c.  whereby  defendant  forfeited  20/.  The 
grie^d  ^the^um  ^^oud  count  Stated,  that  the  plaintiff  at  a  reasonable 
fimluiLt^n^*'*'  time,  to  wit,  on,  &c.,  at,  &c.,  demanded  of  the  defcnd- 
order  to  entitle    ^^^  g^  beiuff  such  overseer,  a  copy  of  the  rate,  and  was 

a  party  to  sue  '  o  '  i  ^  ? 

for  the  penalt)*    ready  and  offered  to  pay  to  the  defendant,  at,  and  after 

under  the  sta-  "^  ^    "^  -^      -^ 

tute,  he  must      the  rate  of  6d.  for  every  twenty-four  names  thereof,  yet 

shew  that  he 

has  sustained      that  the  defendant  refused  to  give  him  the  copy, 
the  act  of  the  At  the  trial  before  Bayley  J.,  at  the  Summer  assizes 

Held,  se-       fo^  the  county  of  York,  ISS^,  the  following  appeared  to 

condly,  that 

there  must  be  a  demand  to  inspect  the  rale  made  at  a  reasonable  time  and  place  ;  and> 

Sembic,  that  the  house  of  tlic  overseer  is  the  place  at  which  the  demand  ought  to  be 
made. 

Thirdly,  although  the  statute  says,  that  copies  shall  upon  demand  be  forthwith  given,  yet 
the  overseer  is  entitled  to  a  reasonable  time  for  making  tlicin  out. 

be 
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he  the  facts  of  the  case:  The  plaintiiT was  an  inbabitafit  1B25* 
of  the  township  of  Carooouldf  and  the  defendant  was  — 
overseer  of  that  parish.  The  rate  in  question  was  made  againsi 
on  the  26th  of  March^  allowed  on  the  27th,  and  pub* 
lished  on  the  28th.  About  eight  o'clock  of  the  19th  of 
April  the  plaintiff  sent  his  son  to  the  defendant,  to  re* 
ifiest  that  he  would  come  to  him  at  his,  plaintiff's, 
bouse.  The  defendant  went  and  saw  the  plaintiff  and 
his  attorney ;  the  plaintiff  asked  the  defendant  to  allow 
him  to  inspect  the  rate,  and  tendered  him  I^;  on  that 
account.  The  defendant  said  that  he  durst  not  allow 
k,  he  was  ordered  not  to  dp  it.  The  plaintiff's  attomejr 
iben  asked  him  for  a  copy  of  the  rate.  The  defendant 
then  went  away,  and  related,  what  had  taken  place  to 
tjhe  Rev.  Mr.  Jtfewton  a  magistrate,  and  stated  that  he 
bad  not  shewh  the  rate^  because  he  was  ho^fbrmed  that 
l|e  was  not  obliged  to  shew  it.  Mr.  NeMon  told  him 
tbat  he  was,  and  pointed  out  the  clause  in  the  iEu;t  of 
parliament,  and  advbed  him  to  go  back  immediatdy 
i^od  shew  the  plaintiff  the  rate,  and  take  a  copy  of  it 

• 

next  mbrning  as  early  as  possible  to  the  attorney.  The 
defendant  did  return  to  the  plaintiff's  house  in  about 
two  hours  after  the  inspection  of  the  rate  had  been 
demanded,  and  offered  to  shew  him  the  rate,  and  the 
deftudant  made  out  H  copy  that  night  and  delivered'  it 
to  the  plaintiff's  attorney  early  the  fdilowing  dioming.^ 
The  latter  said  that  it  was  too  late,  for  the  plaintiff 
could  not  appeal  to  the  next  Scions.  The  defendant 
said  that  he  would  waive  all  objection  to  the  notice. 
The  defendant,  on  the  17th  of  April,  bad  •met  the 
plaintiff's  attorney  in  Helmsley  market)  which,  is  about 
eig^t  miles  from  Coarwould^  and  he  then  a^ed  hun  if  he 
had  a  copy  of  the  rat^  for  be  was  employed  by  the 

plaintiff 
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1825;        plaintiff  and  wished  to  see  one.     The  defendant  said 
"~"~*        that  he  should  have  one  if  he  was  entitled  to  it,  and^  the 

SrSKCELET 

against  attorney  replied  that  he  should  be  at  Coarwoidd  on  Monday 
the  19lh  and  should  expect  to  have  one.  Upon  this 
evidence  the  learned  judge  told  the  jury,  that  although* 
there  was  a  refusal  at  one  time  to  permit  an  insiiection 
of  the  rate,  the  question  was,  whether  that  refusal  wair 
not  done  away  with  by  what  subsequently  took  place, 
the  defendant  within  two  hours  after  the  refusal  having 
ofiered  to  allow  the  plaintiff  to  inspect  the  rate,  and- 
having  delivered  a  copy  to  the  plaintiff's  attorney  early- 

• 

next  morning.  A  party  was  bound  to  give  an  overseer 
a  reasonable  dme  to  do  what  the  law  required.  The 
learned  judge  then  told  the  jury,  that  if  they  thought 
diat  the  defendant  had  complied  with  the  demand  in  a 
reaisonable  time,  the  defendant  was  entitled  to  a  verdictw 
The  jury  found  a  verdict  for  the  defendant.  A  rule  nisi 
was  obtained  for  a  new  trial  in  Michaelmas  term,  upon 
the  ground  that  tliis  verdict  was  against  evidence,  and 
also  upon  the  ground,  that  the  learned  judge  misdirected 
the  jury,  inasmuch  as  a  permission  to  inspect  the  rale 
having  been  once  refused,  a  right  of  action  vested  in  the 
plaintiff. 

Scarlett  and  Alexander  now  shewed  cause.  The 
words  of  the  17G.  2.  r.  3.  5.2.,  are,  that  the  church- 
wardens and  overseers  of  the  jx)or  shall  penult  all  and 
every  the  inhabitants  of  the  parish,  lownsliip,  or  place, 
to  inspect  every  such  rate  at  all  seasonable  times,  paying 
Is,  lor  the  same,  and  shall  upon  demand  forthwith  give 
copies  of  the  same,  or  any  part  thereof,  to  any  inhabit- 
ant of  the  said  parish,  township,  or  place,  paying  at  the 
rate  of  6d*  for  every  twenty-four  namcb.      The  tliird 

section 
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section  enacts,  that  if  any  churchwarden  or  overseer       \S25. 

shall  not  permit  any  inhabitant  or  parishioner  to  inspect     ^ 

the  rate,  or  sliall  refuse  or  neglect  to  give  copies  thereof       agninst 

Robinson. 

as  aforesaid,  the  churchwarden  or  overseer  for  every 
such  offence  shall  forfeit  ^nd  pay  to  the  party  aggrieved 
'  the  sum  of  20/.     The  statute  creates  two  offences;  the 
one  is  not  permitting  tlie  inhabitant  to  inspect  the  rate, 
the  other  is  the  refusing  to  give  copies  thereof.     The 
refusal  to  permit  implies  a  pnevious  request,  and  it  must 
be  made  at  a  reasonable  time  and  a  reasonable  place. 
Now,  an  overseer  cannot  be  expected  to  carry  tlie  rate- 
book with  him,  and,  therefore,  the  request  to  see  the 
rate  should  have  been  made  at  the  house  of  the  overseer*    * 
Here  it  was  made  at  the  plaintiff's  house,  when  the  de- 
fendant had  not,  and  could  not  be  expected  to  have  tlie 
rate-book  with  him.     Then  as  to  tlie  demand  of  the  copy 
of  the  rate,  there  was  no  legal  demand  until  the  evening 
of  the  19th,  for  that  was  the  first  demand  made  by  an 
inhabitant  of  the  parish,  and  a  reasonable  time  must  be 
allowed  for  the  purpose  of  making  out  the  copy.     It 
appears  by  the  evidence,  tliat  a  copy  was  made  out  by 
twelve  o'clock  that  night,  and  delivered  early  next  morn- 
ing to  the  plaintiff's  attorney.     The  defendant,  there- 
fore, complied  with  that  demand  within  a  reasonable 
time.     Besides,  tlie  penalty  is  given  to  the  party  ag- 
grieved.    Now  the  plaintiff  was  not  aggrieved  by  this 
act  of  tlie  defendant,  for  he  might   have  entered  his    . 
appeal  at  the  then  next  sessions,  and  the  justices  might 
have  adjourned  it  to  a  further    sessions    under   the 
17  G.  3.  c.  38.  5. 4.     Besides,  by  the  41  G.  S.  c.  28.  s.  S.j, 
the  parties  might  in  open  court  have  consented. to  waive 
any  objection  to  the  appeal. 

J]roiigIiam, 


ROBIMiOK. 


MS  CASES  IN  HILARY  TERM 

1825*  Brougham,  contra.     The  statute  imposes   a   putrfic 

^"■"*       duty  upon  the  churchwardens  to  permit  the  inspection 

Spkncklkt 

agama  of  the  rate,  and  to  give  copies,  without  reference  to 
any  injury  done  to  an  individual.  The  question  was 
not  submitted  to  the  jury,  whether  the  request  wad 
made  at  a  reasonable  time  and  place.  The  question' 
submitted  to  them  was,  whether  the  demand  was  com- 
plied with  within  a  reasonable  time.  A  refusal  was 
distinctly  proved,  and  that  being  so,  a  right  of  action 
had  vested  in  the  plaintiff^  which  was  not  divested  by  a 
subsequent  o^r  to  aUow  the  plaintiff  to  inspect  the^rate. 
It  might  have  been  a  question  for  the  jury,  whether 
die  acts  proved  amounted  to  a  refusal  to  permit  an  in- 
spection  or  to  give  a  copy  i  but  npon  that  point  die 
weight  of  evidence  was  in  fiivour  of  the  plaintiff;  tar  it 
appeared  that  on  the  17th  of  April  lh%  defendant  bad 
notice  that  a  copy  would  be  required  of  him  on  the  19th. 

Abbott  C.  J.  My  doubt  in  liiis  case  has  been,  not 
whether  the  learned  Judge  left  the  proper  question  to  the 
jury,  but  whether  he  ought  to  have  left  any  question  at 
all  to  the  jury.  I  think  that  the  plaintiff  ought  to  have 
been  nonsuited.  The  17  G.  2.  c.  3.  5.  2.  enacts,  "  that 
the  churchwardens  and  overseers  shall  permit  all  the 
inhabitants  of  the  parish,  township,  or  place,  to  inspect 
every  such  rate  at  all  seasonable  times,  paying  \s,  for 
the  same,  and  shall,  upon  demsn^^  forthwith  give  copies 
of  the  same,  or  any  part  thereof,  to  any  inhabitant  of 
the  said  parish,  township,  or  place,  paying  at  the  rate 
of  6d.  for  every  twenty-four  names.'*  The  person  to 
whom  an  inspection  is  to  be  allowed,  or  a  copy  to  be 
given,  must  be  an  inhabitant  The  defendant,  therefore, 
was  not  bound  to  attend  to  the  request  made  by  the 

attorney 
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attorney  of  the  plaintiff  on  the  17tb.   The  next  clause       1825. 
enacts,   "  that  in  ca^  any  overseer  shall  not  permit  any       — - 

...  .     .  Spbiic?««t 

inhabitant  or  parishioner  to  inspect  the  said  rates,  or  shall        agamH 
refuse  or  n^lect  to  give  copies  thereof,  such  church- 
varden  or  overseer,  for  every  such  ofience,  shall  forfeit 
and  pay  to  the  party  aggrieved  20//'     The  latter  words 
plainly  Import  tliat  the  penid^  is  to  be  given  to  the 
party  who  has  sustained  ah  injury  by  the  act  of  the 
ov^rseero     Now  here  the  plaintiff  sustained  no  injury, 
for  be  was  not  deprived  of  his  appeal  by  what  took 
place,  as  it  m^ht  have  been  entered  at  the  next  sesaioos^ 
imd  the  justices  had  power  to  adjourn  it  to  a  robto*- 
qsimi  sessions*    The  question  left  to  the  jury  waa^. 
whether  the  defendant  had,  within  a  reasonable  time^ 
oomplied  with  the  request  of  the  plaintiff  to  be  permit- 
ted to  inspect  tiie  rate^  or  to  have  a  copy.    Before  any 
r|^  of  action  could  vest  in  the  plaintiff  by  reason  of 
the  defendant's  not  permitting  him.  to  inspect  the  rate, 
a  request  must  have  been  made  for  such  permissioD  at 
a  reasonable  time  and  place.  The  house  of  the  overseer, 
where  he  may  be  fiurly  supposed  to  keep  the  ratebook, 
must  be  the  reasonaUe  place  for  making  such  a  request 
or  demand.    Now  in  this  case,  the  overseer^  without 
having  any  notice  that  the  rate-book  is  required,  is  de- 
sired to  come  to  the  plaintiff's  house^  and  the  demand 
to  inspect  the  rate-book  is  made  at  a  place  where  it  was 
known  he  could  not  have  the  book  with  him.    That 
was  an  unreasonable  place  for  making  the  request*    I^ 
thmk^  ther^re,  that  there  was  in  thb  case  no  legal  ve^* 
quest  or  demand  to  inspect  the  rate^book.    Then,  as  to 
the  copy  of  the  rate ;  assuming  that  the  demand  of  a 
copy  made  by  the  solicitor,    in    the  presencje  of  the 
plaintifl^  to  have  been  a  demand  by  the  latter,  the  de- 
fendant 
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1825.        fendant  was  entitled  to  a  reasonable  time  to  comply  with 
""■■"        that  demand.     For  although  the   statute  requires  the 

Spckciley  ^  ^       I 

against  overseer  to  furnish  the  copy  forthwith^  that  word  must 
receive  a  reasonable  construction,  so  as  to  give  the  over- 
seer an  opportunity  of  making  the  copy  required.  Here 
the  copy  was  made  during  the  night,  and  delivered 
the  following  morning.  That  demand  was  complied 
with  in  a  reasonable  time,  and  the  plaintiff  ought  to 
have  been  nonsuited.  It  has  been  contended,  that  die 
question  was  not  left  to  the  jury,  whether  the  demand 
was  made  at  a  reasonable  time  and  place,  but  the  ques- 
tion submitted  to  them  implied  as  much,  and  the  learned 
Judge  must  be  taken  to  have  left  to  them  to  say,  whe- 
ther the  defendant  had,  within  a  reasonable  time^  com- 
plied with  a  legal  demand,  viz.  a  demand  made  at  a 
reasonable  time  and  place.  I  think  that  the  direction' 
was  right,  and  that  the  verdict  was  right  also;  biit  I 
strongly  incline  to  think  that  the  Judge  ought  to  have 
nonsuited  the  plaintiff. 

Hoi^ROYD  J,  It  seems  to  me  that  the  plaintiff'  is  not 
entitled  to  recover.  I  think  that  the  demand  to  inspect 
the  rate  was  not  sufficient,  because  it  was  not  made  at 
a  reasonable  time  and  place.  I  think,  also,  that  the 
plaintiff"  was  not  a  party  grieved,  because  he  did  not 
sustain  any  injury  by  the  refusal  to  allow  him  to  inspect 
the  rate.  The  being  an  inhabitant  does  not  make  him 
a  party  grieved.  It  has  been  held,  under  the  bankrupt 
laws,  that  unless  the  party  be  a  creditor,  he  is  not  a 
party  grieved  within  the  meaning  of  those  statutes. 

Bayley  J.  concurred. 

Rule  discharged. 
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1825. 


Drant  against  Brown^  Executor  of  Leggott.    ^Wa^^, 

February  8Uu 

A  SSUMPSIT  on  a  special  agreement.     The  declar-  '^^  entered  into 

adon  stated,  that,  in  consideration  that  plaintiff  ment  with  p. 
vould  let  to  defendant's  testator,  one  Leggott^  a  certain  a  piece  ofTand 
piece  of  ground  to  be  dug  for  clay  to  make  bricks,  he  of'i^ng'**^ 
(J^^^ggott)  undertook  not  to  dig  deeper  than  three  feet ;  ^Jv^,^' 
I^reach,  that  he  had  dug.  five  feet  deep,  and  thereby  in-  ?^«  ^  offer 
jured  the  land.     Counts  on  a  quan.  mer.,  for  suffering  '«*  •nother 

.  .    ,  .  piece  of  Und  to 

and  permitting  Leggott  to  dig  and  carry  away  a  quantity  ^^  upon  the 
qf  clay ;  for  clay  bargained  and  sold  to  Leggott^  and  by  in  the  agree. 
\\vai  accepted,  dug,  and  carried  away,  for  use  and  oc-  h\m{A.)^ 
<SUpation  of  a  close  by  Leggott^  and  on  an  account  stated  lubse^uent* 
between  plaintiff  and  Leggott.     Plea,  general  issue.    At  ^|"lf'  ^^ 
tbe  trial  before  Bayleu  J.,  at  the  York  Summer  assia^es  *^"  °?*'"'    ^" 

^   ^      ^  an  acuon  by  C. 

1824,  a  witness  proved,  that  in  the  month  of  March  for  a  breach  of 

1  1   •     •/«•         1   1-  1  some  of  the 

1815,  the  plamtin  and  Leggott,  the  testator,  met  at  a  terms  of  this 
dub,  when  the  latter  complained  that  he  was  likely  to  Held,  that  the 
Ipse  a  piece  of  land  which  he  had  contracted  to  rent  of  ^*e  by  cTwaa 
one  Grant,  upon  certain  terms,  for  the  purpose  of  dig-  ^^n^e'*  'th 
ging  clay  to  make  bricks.     Plaintiff  said,  that  if  that  °"'  ^^^ 
bargain  went  off  he  would  let  him  a  piece  of  land  on 
tbe  same  terms,  and  put  his  offer  in  writing  as  follows : 
*'  Memorandum,  that  I,  George  Drant,  do  hereby  offer  to 
Jir.J*  Leggott  the  clay  of  two  acres,  two  roods,  and  twenty 
perches  of  land,  for  tbe  purpose  of  making  bricks,  upon 
the  same  conditions  as  the  said  J.  Leggott  hath  made 
with  J.  Grant,  the  conditions  being   shewn  that  now 
exist  between  J.  Leggott  and  J.  Grant,  and  a  price  ac- 
(Cording  to  quandty  being  allowed.    This  agreemen  to 
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bo  void  on  the  1st  of  April,  if  no  further  arrangements 
tire  entered  iiilo."  Before  the  expiriitioii  of  tlmt  Linie 
llic  bargain  between  Lej^oll  and  Grant  went  off;  and 
at  a  subsequent  meeting  before  the  1st  of  April,  Lfggoll 
ngreed,  verbally,  with  the  plaintllF,  to  take  his  land  upon 
the  terms  Irefore  offered.  The  witness  heard  the  terms 
specified  at  the  lime.  On  his  cross-examination,  it  ap- 
peared that  the  plaintiff's  offer  was  reduced  into  writ- 
ing. The  plaintiff's  counsel  had  produced  the  agreement 
entered  into  between  Grant  and  Lcggott,  in  which  the 
terms  were  specified,  and  that  had  an  agreement  stamp. 
Williams,  for  the  defendant,  contended,  that  they  were 
also  bound  to  give  in  evidence  the  written  offer  made  by 
the  plaintiff;  he  was  then  required  by  the  other  side  to 
produce  it,  pursuant  to  a  notice  given  for  ihat  purpose; 
be  did  so,  and  it  not  being  stamped,  he  contended  that 
it  could  not  be  read,  and  that  tlie  plaintiff  must,  tbere- 
fure,  be  tiorisuitcd.  The  leanitd  Judge  thought  that 
the  document  might  be  read  in  evidence,  although 
unstamped,  and  the  plaintiff  having  proved  the  other 
allegations  in  his  declaration,  obtained  a  verdict,  but 
the  defendants  had  leave  to  more  to  enter  a  nonsuit,  if 
the  evidence  of  the  contract  was  improperly  admitted. 
In  Michaelmas  term  a  rule  nisi  for  entering  a  nonsuit 
was  accordingly  obtained,  against  which 


Scarlett  and  F.  Pollock  shew^  cause.  The  paper 
contabing  tlie  terms  originally  agreed  upon  between 
Grant  and  Leggott,  and  that  coiftaining  Grant's  prO" 
posal,  form  together  but  one  agreement.  It  was  there- 
fore sufficient  to  have  a  stamp  upon  either,  and  the  first 
paper  being  stamped,  both  were  admissible  in  evidence. 
But  if  that  were  otherwise,  still  the  second  paper  was 
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not  necessary  to  the  plaintiff's  case;  he  shewed  that,  at  1825. 
the  second  meeting  between  the  parties,  they  agreed  by 
parol  that  the  land  should  be  held  according  to  the  terms  •^g^tiu 
of  a  written  agreement,  which  written  agreement  was 
stamped.  The  plaintiff's  case  was  therefore  complete, 
without  the  production  of  the  written  proposal  made 
by  him« 

jr.  Williams  and  Pai^ke  contrk.  It  may  be  very  true, 
that  the  plaintiff  gave  evidence  which  would  have  suf- 
ficed to  prove  his  case  if  nothing  had  been  known  of 
the  written  document;  but  as  soon  as  it  appeared  that 
the  bargain  made  between  the  plaintiff  and  Leggofi  was 
reduced  into  writing,  the  parol  evidence  became  insuf- 
ficient. That  document  was  not  a  mere  proposal,  but 
a  memorandum  of  an  agreement  to  be  thereafter  com- 
pleted. Neither  was  it  sufficient  to  stamp  the  former 
agreement  between  Grant  and  LeggoU^  that  was  only 
admissible  in  evidence  by  reason  of  reference  being  made 
to  it  in  the  subsequent  writing.  Now,  the  exception  in 
the  stamp  act  is  only  where  a  bargain  is  contained  in 
several  letters,  but  the  document  in  question  was  not  n 
letter,  but  a  memorandum  of  agreement;  it  ought  not, 
tlierefbre,  to  have  been  admitted,  and  without  it  the 
plaintiff  could  not  establish  his  case. 

Abbott  C.  J.  I  quite  agree  to  the  proposition  of 
law  laid  down  for  the  defendant,  that  if  a  bargain  made 
by  parol  is  afterwards  reduced  into  writing,  that  is  the 
perfection  of  the  agreement.  But  here  the  order  was 
reversed;  a  written  proposal  was  made  at  the  first 
Bieeting,  but  then  it  was  uncertain  whether  there  would 
or  would  not  be  a  contract.     The  fact  as  to  the  agree- 
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meat  between  Leggott  and  Grant  was  first  to  be  bs- 
certained.  Then  an  agreement  was  made,  by  parol, 
tljati>^o//  slioulil  have  the  land  on  certain  terms.  The 
writing  signed  by  the  plaintiff  was  a  mere  proposal,  and 
was  never  signed  by  L,eggott.  The  plaintifi^  therefore, 
had  legally  made  out  his  case  before  that  paper  was 
produced,  and  when  produced,  it  did  not  shew  that  there 
was  any  written  contract. 

Bayley  J.  The  stamp  act  only  applies  to  agreements, 
or  miautes  or  memorandums  of  agreements;  and, 
therefore,  unless  the  (taper  in  <]uestion  contained  an 
agreement,  or  a  minute  or  memorandum  of  agreem«it, 
it  did  not  come  ivitbin  the  operation  of  that  statute. 
That  paper  contained  a  mere  proposal  to  let  the  land, 
according  to  the  terms  contained  in  another  paper  which 
was  stamped ;  and  the  parties  ultimately  agreed  to  those 
terms  by  parol.  The  second  paper,  therefore,  contained 
neither  an  agreement,  nor  a  minute,  or  memorandum  of 
agreement. 

HoLROYD  J.  I  am  of  opinion,  that  the  second  paper 
given  in  evidence  did  not  require  a  stamp.  A  stamp  is 
not  necessary  to  every  writing  given  in  evidence  to  sup- 
port an  agreement,  but  only  to  agreements  themselves, 
or  minutes,  or  memorandums  of  agreements.  Thlavras 
a  mere  proposal ;  if  it  had  been  accepted  by  writing, 
that  must  have  been  stamped,  but  being  accepted  by 
parol,  the  agreement  was  in  law  a  parol  agreemenL 
The  evidence  was  therefore  properly  admitted,  and  the 
rule  for  a  nonstut  must  be  discharged. 

Ride  discharged. 

LtlTLEDALE  J,  was  abscnlL 
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1825. 


Ston£HOUse»  Assignee  of  Harrison,  a  Bank-  ^ednaday, 

'  ^  '  February  9tli. 

rupt,  against  Read. 

A  SSUMPSIT  for  money  had  and  received,  and  on  la  an  action  by 

an  account  stated.     At  the  trial  before  Abbott  C.  J.,  a  bankrupt,  it 
at  the  London  sittings  after  Michaelmas  term  1823,  a  i^l^i^torto 
yerdict  was  taken  for  the  plaintiff  for  4000/.,  subject  to  brtw»mibe** 
the  award  of  a  barrister  to  whom  it  was  referred  to  S^^'T'i? 

iiberqr  to  nim 

take  all  accounts  between  the  parties,  with  liberty  to  ?wS *^* 
iUte  on  the  face  of  his  award  any  point  of  law  that  either  award  any  point 

.  ,  of  Uw  that 

party  might  require.    The  arbitrator  by  his  award  found,  either  party 
llwt  on  a  settlement  of  all  accounts  between  the  parties.  The  arbitrator 
the  defendant  was,  and  still  is,  indebted  to  the  plaintiff  found  thTfol- 
as  assignee  as  aforesaid,  in  the  sum  of  1772/.  Ids.,  and  xhe"ferendant, 
directed  the  same  to  be  paid ;  and  that  the  defendant  ^^JJ^***^ 
should  forthwith  deliver  to  the  plaintiff  a  bill  of  ex-  ^  accepted 

'^  bills  drawn 

change,  drawn  by  the  defendant  upon  and  accepted  by  upon  him  by 
^e  bankrupt  for  the  sum  of  1334/.  I2s.     The  award  These  bills  had 
then  stated,  that  it  was  proved  before  the  arbitrator  to  creditors  of 
that  the  defendant  £ad,  before  Harrison  became  bank-  Atthe^Umeof 
mpt,  accepted  bills  drawn  upon  him  by  the  bank-  |)I^bms*Sie^ 
rupt  to  a  considerable  amount;  that  the  bills  had  been  defendant, as 

*-^  '  the  agent  of  the 

paid  away  to  creditors  of  the  bankrupt ;  that  at  the  time  bankrupt,  had 

*  "^  in  his  hands 

of  his  SO  accepting  the  bills,  the  defendant,  as  the  agent  money  of  the 

bankrupt  to  the 
full  amount  of 
the  sum  tot  which  the  bills  were  drawn,  and  these  funds  had  not  been  withdrawn  at  the 
tiBoeof  thebahkruptcy.  After  the  bills  became  due  lespectively,  and  before  the  act  of 
bankruptcy,  the  holders  of  the  bills,  in  order  to  relieve  the  dtfendani  from  hit  retpontiUiity 
te  them,  took  from  the  defendant  a  composition  upon  the  acceptances,  and  deliTaned  up 
fht  bills  to  the  defendant ;  but  the  bankrupt  was  /lot  a  party  to  this  arrangement.  The 
sward  then  stated  that,  in  taking  the  aocoants  between  the  parties,  the  arbitrator  had  not 
allowed  the  amount  of  the  sums  for  which  the  bills  were  drawn  to  be  set  off  by  the  defend- 
ant, but  only  the  amount  of  the  composition :  Held,  that  the  defendant  was  entitled  to  bate 
the  fill!  amouat  of  the  bilb  allowed  him  in  account. 
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of  the  liankrupt,  had  in  his  hands  monies  of  the  bank- 
rupt to  the  full  nmount  of  the  sura  for  which  the  bills 
were  drawn ;  that  these  monies  had  not  been  withdrawn 
irom  the  hands  of  the  detiindnnt  before  the  bankruptcy 
of  Ilarrisotii  and  that  after  the  bills  had  respectively 
become  due,  nnd  before  the  act  of  bankruptcy,  upon 
which  the  conimissIoB  against  Hartison  was  founded,  the 
holders  of  the  bills,  in  ordci-  to  ri-limc  the  dej'endant  fron^ 
kis  rtxjxmsibility  to  them,  consented  to  take,  and  did  take 
Irom  the  defendant  a  composition  upon  the  acceptances, 
jind  upon  payment  thereof  by  the  defendant,  the  bills  of 
cxchunfje  were  delivered  up  by  the  holders  of  them  to 
tJie  defendant,  to  which  arrangement  the  bankrupt  was 
uot  a  part)-.  'I'he  award  further  stateil,  that  in  Liking 
tlie  account  between  the  jiarties,  the  arbitrator  thought 
that  ihe  defendant  ought  not  to  be  allowed  to  set  off  tlie 
amount  of  the  sums  for  whicli  the  bills  were  drawn, 
but  the  amount  of  the  composition  only,  and  had  in  his 
award  allowed  to  him  the  full  amount  of  the  composition 
actually  paid  by  him ;  but  that  if  the  defendant  was 
entitled  to  charge  in  the  account  against  his  principal, 
the  bankrupt,  or  the  above  named  plaintiif  as  assignee 
as  aforesaid,  the  amount  of  the  sums  for  which  the  com- 
pounded bills  were  drawn,  the  balance  would  be  in  his 
favor.  A  rule  nisi  having  been  obtained  for  entering 
a  verdict  for  the  defendant  or  a  judgment  of  nonsuit. 


Marn/at  and  Cotm/n  now  shewed  cause.  The  de- 
fendant may  either  be  considered  in  the  character  of 
agent  of  the  bankrupt,  or  as  the  acceptor  of  the  bill& 
As  agent  of  the  bankrupt,  he  is  not  entitled  to  charge  him 
with  more  money  thou  he  actually  paid  on  his  account. 
The  agent  is  Ijound  to  do  the  best  he  can,  consistently 
16  with 
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with  his  duty,  for  the  benefit  of  his  principal.    IBcn/ley  J.        1825. 
Suppose  the  bill  holders  to  have  been  induced  to  take       — — 

Stonkhoi;se 

the  composition,  on  tlie  supposition  that  Read  had'  no  n^oinsi 
effects  of  Harrison  in  his  possession,  and  it  turned  out 
afterwards  that  he  had  effects  to  the  full  amount  of  the 
bills,  the  creditors  would  be  entitled  to  Ireat  the  com- 
position as  void,  and  to  call  upon  him  for  the  balance. 
Therefore,  although  it  may  turn  out  that  Head  ought 
not  to  have  the  money,  yet  it  may  be  equally  clear  that 
Hatrison  ought  not  to  have  it]  The  defendant,  by 
seeking  to  retain  beyond  the  amount  which  he  has  paid, 
attempts  to  turn  himself  into  a  purchaser  of  the  bills. 
Now  that  cannot  be,  because  whatever  he  has  paid,  has 
been  paid  out  of  the  funds  of  the  bankrupt.  Secondly, 
considering  the  defendant  in  his  character  of  acceptor 
of  the  bills,  he  is  in  the  nature  of  a  surety,  and  in  that 
character  he  cannot  charge  his  principal  with  more  than 
he  has  actually  paid. 

Scarlett^  Gterneyj  and  Brodrickj  contr^.  The  defend- 
ant was  the  commercial  agent  of  tlie  bankrupt,  and  had 
funds  in  his  hands  belonging  to  his  principal,  and  ac- 
cepted bills  on  his  account  to  the  amount  of  those  funds. 
Now,  the  very  acceptance  of  a  bill  operates  as  a  pay- 
ment of  the  debt  unless  it  be  dishonored,  and  the  drawer 
of  the  bill  be  called  upon  to  take  it  up.  Secondly,  Har^ 
rison  paid  his  creditors  with  these  bills,  fie  has,  there- 
fore, had  full  value  for  them.  Thirdly,  the  composition 
was  accepted,  not  in  order  to  confer  any  benefit  on 
Hairiscffiy  but  on  liead^  and  it  would  have  the  effect  of 
defeating  that  object  if  the  bankrupt  could  call  upon  Read 
to  pay  him  the  difference  between  the  composition  and 
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the  full  amount  of  the  bills.  If  the  holder  of  a  bill  gives 
time  to  the  acceptor  without  the  assent  of  the  draw«rv 
the  latter  is  discharged.  Here,  the  holders  of  the  bills 
accepted  the  composition  without  the  knowledge  of 
Hanison,  and  he  is  therefore  discharged.  Having  bad 
the  full  value  of  them,  and  being  under  no  liability  in 
respect  of  the  bills,  the  bankrupt  or  his  assignee  can 
have  no  further  claim  upon  the  defendant.  Suppose 
the  drawer  had  not  been  discharged,  and  the  composidoQ 
had  been  made  witli  his  consent,  Ite  would  then  have 
remained  liable  for  the  difference  between  tlie  compo- 
sition and  the  full  amount  of  the  bills ;  and  if  he  had 
paid  that  difference,  he  would  have  been  entitled  to  re- 
cover it  from  the  acceptor.  Now  it  is  contended  on  the 
other  side,  that  he  is  entitled  to  the  same  benefit  as  if 
be  had  actually  paid  the  difference  out  of  his  own  estate. 
As  far  as  the  drawer  is  concerned,  it  is  to  him  the 
same  thing  as  if  tlie  acceptor  had  paid  the  full  amount 
of  the  bills,  for  the  drawer  has  had  the  iUll  value  of 
tbem,  and  is  under  do  liability  in  respect  of  them. 
Suppose  the  holders  of  the  bills  chose  to  make  a  gift  of 
them  to  the  acceptor,  could  the  drawer  have  claimed 
the  benefit  of  the  gift  so  made  to  the  acceptor,  and  have 
called  upon  him  to  pay  the  amount  ?  Here  the  holders 
did  give  up  the  bills  to  the  aceeptor  upon  being  paid  « 
composition.  The  ^ving  up  of  the  bills  for  that  cMn- 
ixisition,  in  point  of  Ic^  effect,  was  a  ^  to  the  ac- 
ceptor c£  the  difference  between  the  composition  and 
the  foil  amount  of  the  bills.  The  latter  may  be  coo- 
aidered  to  have  paid  the  fiill  amount,  and  to  have  -  had 
the  difereace  Iwtween  that  sum  and  die  compoetitHi 
Tetarned  to  him  by  the  holders.  {Hoirofd  3,  If  it  can 
14  be 
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be  considered  that  tbere  was  an  actual  payment  of  the       1 825. 
full  amount  of  tlie  bUls  by  the  acceptor,  and  a  gift  of       " 

firONEHOUR 

part  by  the  holder,  there  can  be  no  doubt  that  the  de-  agaimt 
fendant  is  entitled  to  charge  the  bankrupt's  estate  with 
the  whole  sum  actually  paid;  but  unless  that  be  the 
eflfect  of  what  has  taken  place,  I  have  great  difficulty  in 
saying  that  the  defendant  can  charge  the  bankrupt  fcnr 
more  than  he  has  actually  paid.  It  appears  upon  the 
award,  diat  supposing  the  full  amount  of  the  bills  to 
have  been  paid,  there  remains  a  balance  due  to  Bead. 
Now,  if  Harrison  had  not  become  bankrupt,  could  Mead 
have  maintained  any  action  for  that  balance  ?  If  he  had 
paid  the  full  amount  of  the  bills,  and  that  payment  ex- 
ceeded the  funds  in  his  hands.  Head  might  have  main- 
tained such  action.]  Bead  might  have  supported  such 
an  action,  as  between  him  and  Harrison  there  was  a  pay- 
ment of  the  full  amount  of  the  bills.  Suppose  the  holder 
gave  a  month's  time  to  the  acceptor,  the  drawer  is  dis- 
charged, but  the  holder  still  has  a  right  of  action  against 
the  acceptor.  Could  the  drawer,  before  the  month  ex- 
pired, bring  an  action  against  the  acceptor,  on  the  ground 
that  he  had  not  paid  the  money  according  to  his  under- 
taking? If,  when  the  month  expires,  the  holder  upon  re- 
ed ving  1 5s.  in  the  pound  gives  up  the  bill  to  the  acceptor, 
that  would  be  an  answer  to  any  action  at  the  suit  of  the 
drawer.  All  that  the  acceptor  undertakes  is,  that  the 
estate  of  the  drawer  shall  be  discharged,  that  his  funds 
shall  be  applied  in  satisfaction  of  the  bill,  and  that  he 
shall  not  be  called  upon  to  pay.  Whether  he  performs 
that  contract  to  the  drawer  by  obtaining  a  gift  of  the 
bill  from  the  holder,  or  by  paying  him  a  compositbn, 
is  wholly  immaterial. 

Abbott 
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Abbott  C  J.  I  am  not  at  all  surprized  (hat  the 
learned  arbitrator  shoold  bave  come  to  the  conclusion 
of  law  upon  the  facts  found  which  lie  appears  to  have 
done,  for  it  appeared  to  me,  for  some  titne  after  I  hatl 
perused  this  award,  that  the  coiiclufiion  of  law  to  which 
he  had  come  was  the  right  one.  On  fiiithur  consider- 
ation, however,  I  am  of  opinion  that  that  conclusion  in 
erroneous,  and  that  tliis  award  must  be  set  aside.  My 
opinion  is  founded  upon  this  single  and  short  point,  that 
tlic  btinkrupt  and  his  assignees  have  had  the  full  and 
entire  benefit  of  the  bills  accepted  by  the  defendant; 
and,  having  liad  that,  1  am  of  opinion  that  tiiey  are  en- 
titled to  no  more. 


Bayley  J.  In  the  early  part  of  the  discussion  of  this 
case  I  Imd  upon  my  mind  exactly  the  same  impression 
which  my  Loi-d  Chief  Justice  had ;  but  during  the  dis- 
cussion my  opinion  tins  entirely  changed.  At  first  I 
thought  that,  as  against  his  principal,  the  defendant,  as 
agent,  was  only  entided  to  have  relief  to  the  extent  to 
which  he  had  actually  paid ;  and  if  the  composition  in 
this  case  had  been  taken  for  the  purpose  of  relieving 
the  bankrupt  only,  I  should  have  conUnued  of  the  same 
opinion ;  but  it  appears  from  the  award  that  it  was  taken 
for  the  purpose  of  relieving  Read  only.  Now  it  may 
have  been  taken  either  fairly  or  not  fairly,  and  I  shall 
consider  it  under  both  points  of  view.  If  it  was  taken 
fairly,  and  under  a  full  representation  by  Bead  to  all  the 
biU-holilers  of  the  exact  situation  in  which  he  stood, 
then  it  would  be  clear  that  they  must  have  intended  to 
relieve  him,  and  him  only.  The  effect  of  that  would  be 
that  they  would  take  from  him  a  composition,  say  ten 
shillings  in  the  pound,  upon  a  secret  understanding 
between 
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between  him  and  them  that  Harrison  was  to  be  com-       1825. 
pletely  discliarcfed.     That  would  make  it,  as.  between     „  — — • 
Hmrison   and  the   bill -holders,   a  payment  of  twenty        ?f^*^ 
shillings  in  the  pound.     It  must  have  been  intended 
that  Read  should  be  effectually  discharged  by  the  pay- 
ment of  the  ten  shilUngs  in  the  pound,  for  if  Read  were 
still  to  be  liable  to  Harrison  for  the  difference,  he,  and 
not  Ready  would  benefit  by  the  composition.     The  only 
persons  who  would  lose  by  it  would  be  the  bill-holders, 
for  they  would  get  their  composition  only ;  Read  would 
pay  ten  shillings  in  the  pound,  and  Harrison  would  be 
relieved  from  the  payment  of  twenty  shillings  in  the 
pound,  to  which  he  was  liable  as  drawer;  and,  in  ad- 
dition to  that,  would  be  entided  to  claim  ten  shillings  in 
the  pound  from  Read,     Assuming,  however,  that  this 
composition  was  not  made  fairly  by  Readj  and  under  a 
true  representation  to  the  bill-holders  of  the  situation  in 
which  he  stood,  it  does  not  vary  the  case  as  between 
Harrison  and  Read.     The  composition  may  be  fraudu- 
lent as  against  the  bill-holders ;  but  if  it  be  so,  that  re- 
mits them  to  their  original  right,  they  would  then  be 
no  longer  bound  by  the  receipt  of  the  composition,  but 
would  be  entided  to  call  upon  Read  for  the  difference ; 
and  if  they  are  so  entided  to  call  upon  Read  for  the 
difference,  he  is  entided  to  have  that  fiind  in  his  pos- 
sesion to  answer  the  call.     Whether  the  composition, 
therefore,  were  fair  or  not,  appears  to  me  to  be  immaterial 
as  between  these  pardes,  though  it  may  be  otherwise 
between  the  bill-holders  and  Read. 

HoLROYD  J.     It  appears  by  the  award  that  this  com- 
position was  made  by  the  defendant,  the  acceptor  of  the 

bills,  in  order  to  relieve  himself  from  his  responsibility ; 

and 
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1825.       and  it  appears  to  have  been  made  by  the  creditors  for 
""■**       his  benefit,  and  not  for  the  benefit  of  the  drawer  of  the 

SromaiousB 

offaimt  bills.  But  altliough  that  be  so>  and  although  the  bank- 
rupt's estate  has  received  benefit  to  the  full  extent  of 
those  bills,  yet,  inasmuch  as  the  defendant  did  not  ac- 
tually pay  to  the  amount  of  the  yionies  in  his  handsy 
unless  the  transaction  can  be  considered  as  a  payment 
of  the  whole,  and  as  a  gift  to  him  by  the  holders  of  the 
difference  between  what  was  actually  paid  and  the  amount 
of  the  bills,  I  think  there  would  be  great  difSculty  in 
supporting  the  proposition  that  the  defendant  is  entitled 
to  set  off  the  full  amount  of  the  bills.  I  think,  however, 
that  the  creditors,  by  stipulating  for  so  much  in  the 
pound,  or  by  taking  as  a  composition  a  certain  sum  in 
lieu  of  the  whole,  and  giving  up  the  bills  to  the  ac- 
ceptor, gave  the  same  legal  effect  to  the  transaction,  as 
if  there  had  been  a  payment  of  the  whole  to  the  cre- 
ditors, and  then  a  gift  by  the  latter  of  the  difference. 
It  ^amounted,  in  point  of  law,  to  fiill  payment  of  the 
bills,  and  would  have  given  the  defendant  a  right  of 
action  against  Harrison^  if  the  amount  of  the  bills  had 
exceeded  the  amount  of  the  balance  in  his  hands  be- 
longing to  the  bankrupt  It  is  true,  that  the  acceptor 
of  a  bill,  when  he  has  paid  it,  supposing  he  had  or  had 
not  funds  in  his  hands,  can  only  recover  from  the  drawer 
of  the  bill  so  much  money  as  was  paid  to  his  use.. 
But  taking  this  transaction  to  have  been  in  law  a  pay- 
ment of  the  whole  amount  of  the  bills,  and  a  gift  to  the 
acceptor  of  the  difference,  then  the  latter  was  entitled  to 
charge  the  drawer  with  the  whole. 

Rule  absolute  for  entering  a  nonsuit. 
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The  King  against  The  Mayor,  &c.  of  West    v^ednadt^, 

^  Febnuay  9th. 

LOOE. 


TN  Michaelmas  term  the  Altomey  General  obtamed  a  Where  an  in- 

rule  calling  upon  the  mayor  and  steward  of  the  borough  applied 
borough  of  West  Looe  to  shew  cause  why  a  writ  of  man-  tTthemayor'** 
damus  should  not  issue,  directed  to  them  or  other  proper  t^^S."" 
officer  in  that  behalf,  commanduiff  them,  at  the  next  ^^"^1^ 

°  '  f  wear  him  at 

court  leet  to  be  holden  for  the  said  boroufi^h.  to  enrol  ♦*>«  co""^  leet 

"  of  the  borough, 

and  swear  R.  Reath  as  a  resiant  and  burgess  of  the  said  as  aresiant  and 

.  burgess,  but  did 

borough.     The  affidavits  upon  which  the  rule  was  ob«  not  make  out 
tained  alleged  that  R.  Reath  is  an  inhabitant  house-  right  in  erery 
holder  in  the  borough,  and  had  ^applied  at  the  court  l^burgoMjOT** 
leet  to  be  sworn  and  enrolled  as  a  resiant  and  burgess,  **"'  ■"?  •"** 

D     ^   connexion  ez- 

which  application  was  rejected;   they  then  set  out  a  >«ted between 

the  corporation 

charter  granted  to  the  borough  by  Ed.  2^  reciting  and  and  the  court 
confirming  a  charter,  whereby  Richard  Earl  of  Poictou  make  swearing 
and  Cornwall  granted  to  Odo  de  Treoerbyn  "  that  his  at  the  latter^Sie 
borough  of  Porthyan^  otherwise  West  Looe^  should  be  fcSiM  sucT" 
a  free  borough,  and  that  the  burgesses  of  the  same  J^Jl^l^'*^^ 
borough  should  be  firee  and  quit  of  all  customs.    Also,  ^'^^* 
if  any  one  should  reside  for  a  year  and  a  day  in  the 
same  borough  without  just  claim,  he  should,  according 
to  the  law  of  other  free  burgesses,  be  quit  of  all  neifly 
and  servitude."     Queen  Elizabeth^  in  the  sixteenth  year 
of  her  reign,  granted  another  charter  to  the  borough, 
whereby  (after  reciting  that  Porthyan^  otherwise   West 
Ijooe^  was  an  ancient  town,  and  that  the  burgesses  and 
inhabitants  had  immemorially  enjoyed  several  franchises, 

as 


as  well  Ity  prescription  as  by  charters  theretofore  granted 
to  the  tenants  and  inhabitants  of  liie  town,  and  that  llie 
town  was  brouglil  to  great  decay  by  reason  of  the 
poverty  of  the  inhabitants,  and  that  divers;  of  the  io- 
habitants  had  petitioned  her  majesty  to  make  the  same 
inhabitants  a  body  corporate),  she  granted  "  that  the 
said  borough  should  thenceforth  be  a  free  borough  cor- 
porate of  one  mayor  and  burgesses,  being  inhabitants 
of  tile  town  aforesaid."  The  charter  then  provided 
that  there  should  be  twelve  capital  burgesses,  who  were 
to  be  the  common  couqcil,  and  to  make  bye-t:iws,  8:c. ; 
and  further,  tlmt  in  the  event  of  the  death  of  any  capital 
burgess,  a  new  one  should  be  elected,  within  eight  days, 
by  tlie  mayor  and  capital  burgesses.  The  charter  fur- 
ther gave  them  a  court  lect  to  be  holden  twice  a  year,  at 
Easier  and  Michaelwis.  The  affidavits  tlien  alleged 
^  Ha&t  there  are  no  books  of  record  of  the  borough  in 
existence  of  an  earlier  dntc  than  1607,  bul  that  lliere 
are  books  in  regular  succession  from  1607  to  the  pre- 
sent  time,  except  from  1633  to  1641,  and  that  those 
books  contain  entries  of  the  proceedings  of  the  several 
successive  borough  and  leet  courts,  the  elections  and 
swearings  of  the  mayors,  and  elections,  swearings,  and 
dismissals  of  capital  burgesses,  &c.  &c. ;  and  the  swear- 
ing the  freemen,  upon  their  entry  on  the  resiant  rolls, 
the  lists  of  jurors,  two  or  three  constitutions  or  bye- 
laws,  and  all  the  other  corporate  alTairs.  That  in  these 
books  there  are  lists  (generally  annual  lists)  of  the  per- 
sons who  formed  the  corporation ;  that  these  lists,  when- 
ever they  appear,  form  part  of  the  proceedings  of  the 
leet  or  law  courts,  and  are  thus  placed  in  the  books: — ■ 
From  1607  to  162*,  free  tenants,  residents,  capital 
burgesses. 

1641. 
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1641.  Free  tenants,  capital  burgesses,  resiants.  1825* 

1645.  Free  tenants,  capital  burgesses,  sensores. 

'  .  The  Kino 

1649.  Capital  burgesses,  free  tenants,  resiants.  againxt 

r-t      -     1    t  f  n  Mayor,  &c.  of 

1651  to  1660.  Capital  burgesses,  free  tenants,  free-     WxstLoob. 
men. 

1660  to  1672.  Capital  burgesses  free  tenants,  resiants. 

1672.  Capital  burgesses,  free  tenants,  conventionary 
tenants. 

1675  to  1678.  Capital  burgesses,  free  tenants,  con- 
ventionary tenants  or  resianls. 

1678.  Capital  burgesses,  free  tenants,  conventionary 
tenants,  vel  resiauts  tenentes.  The  line  through  resiants 
and  the  word  *^  tenentes"  appearing  to  be  written  in  a 
different  ink,  and  at  a  subsequent  period. 

1679.  Capital  burgesses,  free  tenants,  free  burgesses. 
And  thencefortli  the  lists  thus  continue :  It  was  further 
alleged,  that  by  the  parish  registers  and  corporation 
records  it  appears  that  the  persons  whose  names  are 
contained  in  the  said  several  lists  named  residents, 
resiants,  sensores,  freemen,  and  conventionary  tenants, 
vel  resiants,  were  all  inhabitants  of  the  borough  pre- 
vious to  1676.  That  at  the  court  leet  in  October  1676, 
the  names  of  certain  persons,  not  inhabitants  of  the 
borough,  were  added  to  the  bottom  of  the  resiant  list, 
with  the  words,  ^*  admitted,  Jurat  liber."  affixed ;  such 
list  being  there  styled  the  list  of  **  convent,  tenentes 
vel  resiants."  That  no  other  mention  whatever  was 
made  in  tlie  records  of  those  non-resident  persons  than 
the  mere  entry  of  their  names  on  the  resiant  roll,  al- 
though thenceforth  they  exercised  the  rights  and  privi- 
leges of  freemen  or  burgesses,  together  with  the  other 
resiants,  by  signing  subsequent  returns  of  members  of 

par- 
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parliament.     That  in  Maif  1679,  all  the  persons  who 

were  named  in  the  last  list  of  resionu  are  found  in  the 

same  successive  oi'der  on  a  list  then  headed  or  styled 
r  ■' 

"  Free  Burgesses,"  which  list  stands  in  the  said  book 

in  the  place  where  the  resiant  list  always  theretofore 
stood;  the  term  "  (ree  burgesses"  being  Uien  applied 
to  the  same  persons,  instead  of  "  resiants."  The 
affidavits  then  stated,  that  many  persons  wh»se  names 
appeared  on  tbe  resiant  list  joined  in  the  election  of 
mayors,  and  sometimes  of  members  of  parliament ;  md 
that  no  one  ever  took  a  part  in  such  proceedings  undl 
after  his  name  appeared  in  that  list;  and  that  there  did 
not  appear  to  be  any  other  mode  of  making  free  bur- 
gesses except  putting  them  on  the  resiant  list.  The 
affidavits  in  answer  shewed  that,  as  for  as  living  memory 
txtends,  the  usage  had  been  for  the  mayor  and  capital 
burgesses  to  assemble  on  certain  d^s,  and  elect  free 
burgesses;  and  ttiey  alleged  that  there  was  no  tradition 
in  the  borough  of  any  other  mode  of  making  free 
buFge66es.  The  ancient  bboks  of  the  corporation  did 
not  contaui  any  entries,  excepting  those  already  men- 
tioned,  of  elections  either  of  capital  burgesses  or  free 
burgesses.  The  aflSdavits  also  shewed  that  front  1714 
down  to  the  present  time  the  members  of  parliameM  finr 
the  bcmnigfa  had  always  been  elected  by  the  vuejae  «id 
e^Htal  burgesses. 

Adam  and  Coleridge  shewed  <!auie>  It  must  be  oin* 
tended,  in  support  of  this  applica^n,  that  all  infaafakaiits 
f^  the  borough  of  JVest  Looe  are  ipso  &cto  corporators 
npcHi  bdng  presented  and  swom  at  the  court  leet.  To 
liiis  diCK  ire  two  answers ;  first,  the  inhabitants  of  a 
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town  cannot  be  incorporated  ;  and,  secondly,  the  being        1^25. 

sworn  at  a  court  le^  cannot  affect  a  corporate  office. 

But  even  if  those  points  are  considered  disputable,  still        agmnsi 

*  -Mayor,  &c.  of 

the  affidavits  do  not  shew  that  the  usage  of  the  borough  Wjcn  Looi* 
entitles  the  applicant  to  be  presented  and  sworn.  By 
the  charter  of  queen  Elizabeth  it  is  granted  that  the 
mayor  and  burgesses  shall  be  a  body  corporate;  it  did 
not  incorporate  the  inhabitants.  But  even  supposing  it 
to  have  incorporated  the  inhabitants,  when  the  king  in- 
corporates the  uihabitants  of  a  town  he  does  not  give  to 
any  person  coming  to  that  town  power  to  become  a  cor- 
porator, he  specially  appoints  the  first  corporators,  but 
the  body  must  be  continued  by  some  mode  pointed  out 
either  in  the  charter,  or  in  a  bye-law,  the  power  to 
make  which  is  incident  to  every  corporation,  Bro,  Jhr,  ' 

Corp.  pL  65.  Where  the  party  has  an  inchoate  right 
by  birth  or  service,  the  Court  will  grant  a  mandamus  to 
compel  the  perfection  of  that  right;  but  here  the  appli- 
cant has  no  such  right.  Nor  does  it  appear  how  the 
court  leet  can  affect  his  rights.  It  will  probably  be 
urged  in  support  of  the  rule  that  all  persons  upon  being 
put  on  the  resiant  list,  exercised  the  rights  of  cor- 
porators; but  the  affidavits  do  not  warrant  any  such 
conclusion;  and  unless  that  can  be  established,  the 
allegations  in  the  affidavits  that  persons  mentioned  in 
the  resiant  lists  did  such  and  such  things,  are  of  ilo 
value  whatever:  for  although  inhabitancy  is  certainly 
a  part  of  the  corporate  character,  it  is  not  the  whole  of 
it.  Besides,  it  appears  that  the  court  leet  and  court 
baron  were  holden  together,  and  whether  the  persons 
named  in  those  lists  attended  the  one  court  or  the 
other,  or  for  what  purpose  they  attended,  does  not 
appear.  It  is  swoni,  however,  that  no  entry  of  any 
Vol.  hi.  Y  y  election 


1825.       election  of  free  burgesses 


poration  books ;  but  neither  do  they  contain  any  entry 

afiooui        of  the  election  of  capital  buraresses :  and  as  there  is  no 

.  J»Jor,  Ac  of  f  & 

f  TPuT  Luot.  doubt  that  the  latter  elections  took  place,  the  observ- 
ation is  of  no  value.  If  usage  be  relied  on,  the  usage  as 
to  the  elecuon  of  members  of  parliament  is  extrenieiy 
clear,  for  it  is  sworn  that  from  171*  down  to  the  pre- 
sent time  tliose  elections  have  always  been  mode  by  tfic 
mayor  and  capital  burgesses. 


The  Attmney-Gencral  and  Mercwethci;  contra.  Thai 
usage  is  of  no  avail,  for  part  of  the  usage  was,  that  non- 
residents should  vote,  and  that  usage  has  been  declarwl 
bad  by  a  committee  of  the  House  of  Commons,  [n)  llic 
real  cjuestion  is,  who  were  burgesses  by  prescription 
k  within  this  borough,  for  they  are  mentioned  in  the 
charter  of  Queen  Elizabeth,  but  no  mode  of  creating  them 
is  pointed  out.  By  the  other  charters,  the  inhabitants  were 
incorporated,  and  the  only  question  is,  who  are  the  inha- 
bitants in  contemplation  of  law.  Now,  no  one  is  a  legal 
inhabitant  but  a  freeman,  or  liber  homo,  a  householder 
sworn  Bt  the  leet ;  until  he  is  sworn,  he  is  not  endljed  to 
the  privileges  of  an  inhabitant,  not  being  a  legalis  homo, 
and  upon  becoming  ^  legalis  homo,  he  would>  under  an 
incorporation  of  inhabitants,  be  a  member  of  the  cor- 
poration. Now,  the  affidavits  shew  from  the  early 
usage,  that  the  inhabitants  were  the  persons  incor- 
porated, for  by  the  lists  there  set  out,  and  which  were 
extracted  &om  the  books  of  the  corporation,  it  appears, 
that  from  1Q07  to  1624,  .that  body  consbted  of  free 
tenants,  residents,  and  ca[Htal  burgesses,  and  until  the 
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.year  1678>   the  resiants  under  various  denominations        1825. 
continued  to  form  one  list  of  corporators.     In  1679,      _ 

^  The  Kma 

free  burgesses  were  substituted  for  resiants,  and  the  lists        mgednsi 

.  Mayor,  &C.  of 

nave  been  so  made  out  ever  smce.  As  soon  as  persons  Wm  Looi. 
were  sworn  and  enrolled  on  the  resiant  list,  they  appear 
to  have  been  parties  to  corporate  proceedings,  and  never 
to  have  been  permitted  to  be  so  until  sworn  and  enrolled. 
And  this  is  corroborated  by  that  which  took  place  in 
1676,  when  non-residents  were  introduced  into  the  cor- 
poration ;  for  that  was  effected  by  getting  their  names 
inserted  on  the  list  of  resiants.  As  this  is  an  application 
with  reference  to  a  public  right,  the  applicant  is  entided 
.to  the  writ  as  a  matter  of  right ;  and  it  is  the  practice  in 
this  court,  if  there  is  a  doubt  as  to  the  evidence  of  the 
facts  alleged  in  the  affidavits,  to  make  the  rule  absolute, 
in  order  that  the  evidence  may  be  submitted  to  a  jury ; 
so  also,  if  the  law  resulting  from  those  facts,  or  from  the 
charters  at  various  times  granted  to  this  borough  be 
doubtful,  the  applicant  ought  to  have  an  opportunity  of 
raising  that  question  on  the  record. 

Abbott  C.  J.  I  am  of  opinion  that  we  ought  not 
to  grant  the  writ  prayed  for  in  this  case.  We  are  de- 
sired to  grant  a  writ  of  mandamus  directed  to  the  mayor 
and  steward  of  the  borough  of  West  Looe^  or  other 
proper  officer  in  that  behalf,  commanding  them  at  the 
next  court  leet  to  be  holden  for  the  borough,  to  enrol 
and  swear  Robert  Reaik  as  a  resiant  or  burgess  of  the 
said  borough.  If  it  had  appeared  on  the  affidavits 
before  us,  that  a  resiant  when  enrolled  as  such  was,  in 
that  capacity  and  without  reference  to  any  other  cha- 
racter, entitled  to  vote  at  the  election  of  members  of 
parliament,  I  should  have  thought  that  we  were  bound 

Yy  2  to 
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1S25.       to  grant  tlte  writ.     But  it  appears  that  n  committee  of 

■    ~       the  House  of  Commons,  which  is  competent  to  give  the 
Th«  Ki>a  .  .  .'  *^ 

agma       law  to  us  upon  this  point,   has  decided  the  right  of 
I    Vqor,  &G.  of  t  /■    I  ... 

Win  Loot,    voting  to  be  in  members  of  tlie  corporation  being  in- 

hahitanls  of  the  town,  (a)  There  is  not,  therefore,  ai^ 
(rrouinl  for  a  writ  commanding  that  If.  Realk  shall  t>e 
earolletl  a  resiont.  Has  he  tlien  shewn  any  right  to  be 
enrolled  a  burgess  or  member  of  the  corporation  ?  It 
has  been  contended  that,  by  the  usage  and  dmrters, 
erery  householder  lesiant  has  a  right  to  be  enrolled  at 
the  court  leet  as  a.  resiaiit  and  corporator.  It  is  said 
that  inhabitancy  confers  the  right,  but  at  tlte  same  time 
it  is  urged,  tliat  the  right  Js  conllned  to  householders; 
if  inhabitancy  confers  the  right,  what  is  there  so  (o  limit 
it?  This  charter  is  in  language  very  similar  to  many 
others.  Whetiier  such  charters  were  wisely  granted, 
it  is  not  any  part  of  our  duty,  nor  is  it  within  our  power 
to  decide.  Onr  duty  is  to  int^ret  such  charters  accord- 
ing to  the  decisions  of  our  predecessors.  An  inchoate 
right  to  become  a  member  of  a  corporation  may  be  de- 
rived in  various  well  known  ways,  as  by  birth,  service^ 
or  marriage  and  then  this  Court  will  order  that  right  to 
be  perfected.  But  an  inchoate  right,  resting  solely  upon 
inhabitancy,  or  upon  that  and  householding,  is  some- 
thing perfectly  novel.  This  charter  certainly  confers  no 
such  right  X^t  us  then  advert  to  the  usage;  that  is 
very  obscure,  and  there  appears  to  have  been  great  Di- 
ligence in  the  mode  of  keeping  the  books  of  the  corpor- 
aBon ;  but  there  is  no  usage  shewn  to  have  existed  either 
before  or  after  the  charter  of  Queen  Eliz,  which  can  war- 
rant us  in  filing,  that  every  inhabitant  householder  has  a 

-     {«}  ffin  XtM  CMC,  p.  sst. 
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tight  to  be  sworn  a  corporator ;  and  we  ought  to  find  a  very       1 825* 

dear  and  cogent  usage  before  we  interpose  our  authority 

for  the  purpose  of  establishing  a  constitution  in  this  bo-        agaimt 

Mayor,  &c.  of 

rough,  unknown  to  the  law  and  to  our  experience.     It    Wur  Looe. 

does  appear  that  there  are  instances  of  the  election  of 

members  of  the  corporation,  and  that  power  is  incident 

to  a  body  corporate,  if  no  other  mode  of  keeping  up 

their  succession  is  pointed  out  by  tlieir  charter.     M ucli 

of  the  argument  which  has  been  addressed  to  us  was 

more  properly  applicable  to  die  question,  whether  resiancy 

confers  a  right  of  voting  for  members  of  parliament, 

and  with  the  decision  which  has  taken  place  on  that 

point  we  cannot  interfere.    For  tliese  reasons,  I  think 

that  this  rule  must  be  discharged. 

Bayley  J.  I  quite  agree  that  if  a  serious  doubt  ex- 
ists, either  as  to  matter  of  fact  or  of  law,  the  writ  ought 
to  be  granted ;  but  it  is  also  the  duty  of  the  Court  to-be 
satisfied  of  the  existence  of  such  a  doubt  before  they  inter- 
fere. Ttie  form  of  the  rule  obtained  in  this  case  is  cou- 
fhsed,  and  I  am  inclined  to  think  diat  it  was  made  so 
intentionally.  It  is  for  a  mandamus  to  be  addressed  to  per- 
sons filluig  different  characters,  and  it  leaves  it  doubtful  in 
which  character  they  are  to  act.  The  mayor  and  steward 
of  the  borough  are  also  officers  of  the  court  leet,  and  it 
is  left  in  doubt  whether  they  are  required  to  act  as  offi- 
cers of  that  court  or  of  the  corporation^  It  is,  tliere- 
fore,  necessary  to  consider  the  quesdon  as  afiecdng  them 
in  each  capacity.  The  application  is  to  be  sworn  a  re- 
siant  or  burgess.  Now  it  is  to  be  observed,  that  the 
leet  does  not  appear  to  be  a  place  where  the  business  of 
the  corporation  is  to  be  transacted.  It  may  sometimes, 
for  convenience,  be  transacted  at  the  time  and  place  of 

Yy  3  holduig 
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1825.  holding  the  leet,  but  the  charter  does  not  direct  that 
■"""^  any  of  the  corporation  proceedings  shall  be  carried  on 
agaifui        there,   and  in  many   cases  that   would  be  impossible. 

Mayor,  &c.  of  /*    t  .     i  t  i       • 

WiCT  Loos.  If  any  one  of  the  capital  burgesses  dies,  an  election 
is  to  take  place  within  eight  days,  whether  a  court 
leet  is  or  is  not  holden  during  that  period.  The  leet, 
therefore,  does  not  appear  to  have  any  connexion  with 
the  corporation.  If  the  party  appljring  to  us  wishes 
to  be  sworn  at  the  leet,  for  any  purpose  connected  with 
that  court,  let  him  attend  there,  and  ask  to  have  the 
oath  of  allegiance  administered  to  him.  As  yet,  it  does 
not  appear  that  he  has  done  so ;  and  until  he  has  made 
such  a  request,  and  been  refused,  we  cannot  grant  a 
mandamus  on  that  ground.  But  it  is  said,  that  he  has 
certain  rights  under  the  charter  granted  to  the  corpor- 
ation, and  that  there  is  a  connexion  between  the  persons 
enrolled  at  the  leet  as  resiants  and  the  members  of  the 
corporation ;  and  if  this  is  to  be  considered  as  directed 
to  the  mayor  and  steward,  as  officers  of  the  corporation, 
then  it  becomes  necessary  to  consider  whether  he  has 
any  such  rights.  The  charter  of  Queen  Eliz,  recites  a 
petition  from  divers  of  the  queen's  subjects,  inhabitants 
of  the  borough  (and  whether  this  petition  was  from  all 
or  only  some  of  the  inhabitants  does  not  appear  ma- 
terial),  that  the  inhabitants  might  be  created  a  body 
politic  and  corporate ;  and  then  it  grants,  that  the  town 
of  Portbymi  or  West  Looe,  shall  be  a  borough  corpor- 
ate of  one  mayor  and  burgesses,  being  inhabitants  of 
the  town.  It  does  not  any  w^iere  state  that  all  the  in- 
habitants shall  be  burgesses,  and  it  provides  for  the 
election  of  a  mayor  and  capital  burgesses ;  but  says  no- 
thing about  common  burgesses.  Suppose  tlie  legal 
effect  of  the  charter  to  have  been  to  make  all  the  in- 

15  habitants 
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habitants  burgesses,  (which,  however,  I  take  not  to  have       1825* 
been  the  case,)  tha^  would  not  make  all  persons  bur-     xhTKiNs 
gesses  who  thereafter  might  become  inhabitants  of  the   .-  «g«ww' 
borough*     No  mode  of  supplying  new  members  to  the    Wnx  Loom. 
corporation  being  pointed  out,  they  would  have  an  inci- 
dental power  to  make  regulations  for  that  purpose,  and 
they  might  lawfully  do  it  by  election.     For  these  rea- 
sons, I  think  that  the  applicant  has  not  shewn  any  such 
reasonable  doubt  in  this  case  as  would  authorise  us  to 
grant  the  writ     The  lists  of  persons  attending  the  lett 
have  been  relied  on,  but  it  does  not  appear  to  me  that 
they  are  in  any  way  connected  with  the  corporation.     I 
should  suppose  that  they  were  made  for  the  purposes  of 
the  leet  only.    Then  it  is  urged,  that,  according  to  this 
view,  the  corporation  may  elect  non-residents,  which  is 
contrary  to  the  decision  of  the  committee  of  the  House 
of  Commons ;  but  they  have  no  such  power,  for  the 
charter  imposes  the  qualification  of  inhabitancy.     For 
these  reasons  I  concur  in  thinking  that  this  rule  must  be 
discharged. 

HoLROYD  J.  gave  no  opinion,  not  having  been  pre- 
sent during  the  argument 


LiTTLEDALE  J.  coucurred. 


Rule  discharged. 


Yy  4 


TheiUmfr        THIS  WHS  an  nction  ncamst  the  sheriff  of  Dc-aon.  The 
goods  in  eie-  first  count  of  tlie  (Jecla ration,  after  statini;  in  the 

eulioo  under  B  .  * 

(L  rn.,ihcpr»-  coQimoii  form  that  tlie  plaintiff  had  recovered  a  jaag- 
■re  noi  lufli-  iDGiit,  fliid  had  issued  a  fieri  facias  thereun,  ilirect^l  to 
the  defendant  as  such  sheriff,  and  that  the  defendant  had 
seized  goods,  and  levied  money  thereon,  charged  the 
defendant  with  wroiJf'fuUy  retaining  a  part  of  the  mone; 
levied.  The  last  count  was  l(>iinded  on  the  29  Eliz.  c,  4, 
and  after  alleging  the  judgment,  fieri  facias,  and  levy  as 
aforesaid,  proceeded  to  stale  as  follows  :  that  '*  the  said 
defendant,  so  being  sheriff  as  aforesaid,  not  regarding 
bis  duty  as  such  sheriff,  nor  the  statute  in  such  caas 
made  and  provideti,  afterwards,  to  wit,  on,  &c.  at,  &c,  bjT 
reason  and  color  of  his  said  ofEce  of  sheriff*,  wrongfully, 
illegally,  and  oppressively  had,  received,  and  took,  indi- 
rectly of  and  from  die  said  plaintiff,  for  the  serving  and 
executing  of  the  said  last-mentioned  execution,  more  and 
other  consideration  and  recompence  than  in  the  statute' 
in  that  case  mode  and  provided  is  limited  and  appointed 
in  that  behalf,  that  b  to  say,  by  deducting  from  the  monies 
so  levied,  which  were  before  such  deduction  insufficient 
to  satisfy  the  said  lost-mentioned  damages,  a  large  sum  of 
money,  to  wit,  50/.  6s,  more  than  in  the  said  statute  is 
limited  and  appointed,  whereby  the  said  plaintiff  a  da- 
maged and  aggrieved  to  the  amount  of  that  sum  of  mooejTi 
contrary  to  the  form  of  the  statute,  Sec.  The  defendant 
had  suffered  judgment  by  de&ult}  and  upon  the  exe- 
cution of  ihe  writ  of  enquiry,  the  return  to  the  writ  was 
1 8  given 
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given  injevidence,  in  which  tlie  sheri£P  stated,  that  after        1825. 
he  had  seized  the  goods,  and  before  the  sale,  he  was       _ 
served  widi  an  injunction  out  of  die  Court  of  Chan-        against 
eery,  restraining  him  from  the  sale  of  the  goods ;  that 
afterwards,   upon   the    injunction   being  dissolved,   he 
proceeded  to  the  sale  of  the  same,  and  after  deducting 
the  poundage  and  certain  legal  payments,  he  further 
stated,  that  he  had  retained  50/«  5s>f  further  part  of  the 
proceeds  of  the  sale,  for  his  necessary  charges  and 
expences  in  and  about  the  keeping  possession  of  the 
goods,   from  the   time  when  he  was  served  widi  the 
injunction  to  the  time  of  the  sale,  and  tliat  the  resi- 
due of  the  money  he  had  ready  for  the  plaintiiF."     The 
whole  proceeds  of  the  sale  were  not  sufficient  to  satisfy 
the  amount  of  damages  directed  to  be  levied  by  the  in- 
dorsement on  the  writ  of  fieri  facias*     The  jury  gave 
nominal  damages  on  the  first  count,   and  the  sum  of   - 
50/.  5s.  on  the  last  count. 

Carter,  in  order  to  relieve  the  sherifiP,  now  moved  for 
a  rule  to  shew  cause  why  the  assessment  should  not  be 
set  aside,  or  the  sum  of  50L  5s.  be  entered  as  the  dap- 
mages  on  the  first  count,  and  the  nominal  damages  only 
on  the  last  count,  on  the  ground  that  the  circumstances 
under  which  the  sheriff  had  retained  the  money  did 
not  amount  to  a  receiving  or  taking  of  the  plaintiff  within 
the  meaning  of  the  statute. 

But  the  Court  were  of  opinion,  that  as  the  money 
levied  was  not  sufficient  to  satisfy  the  plaintiff's  claim, 
the  retaining  of  any  part  which  ought  to  have  been 
paid  over  to  the  plaintiff  was  an  indirect  receiving  or 
tukuig  from  him,  and  they  refused  the  rule. 

Rule  refu&ed. 
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Hawkins  againsl  Warre. 


OEPLEVIN  for  growing  corn  taken  in  ihe  partsW 
of  Kingtlon  and  Brootitfield,  in  the  county  of  So- 
merset, iu  certain  closes  of  land  and  premises  there  si- 
tuate, called  Voli^  Yards,  Broomfield,  Broom/ield  Doom, 
north  part  of  Hestcrcombe  Park  and  Broad  Meadaic.  D^ 
Mdit  defend.    fei,(]ant  avowed  for  337/.  105.  for  three  quarters  of  a  year's 

■Dt  M  the  nmt  *  •' 


In  replevin, 
defendant 
•vowed  for 
not  due  upon 

toil.  Fl«. 
Ibat  pUiatiR* 
SA  not  hold 


e  were  Other  avowries  claiming  rent) 

[  apoQ  thai  foci. 

'  At  the  trial  ihc  at  the  rateof  432/.,  430/.,  and  412/.  per  annum.  Tothese. 

onlei  to  pniie  avowries  the  plaiiitilf  pleaded  noo  tenuit  modo  et  forniA 

mlTeg^.  ten  "  «i"I  "^ns  en  arriere.     At  the  trial  before  Bosanqttet  Scijt 

d^'^M^  at   the    Tautdon  Spring   Assizes   1824,  the  defendant 

"°°*'"''h*  proved,  in  support  of  the  issues  on  the  avowries,  (lie 

eff^  of  whkh  foUowing  fects ;  The  phuntiff  held  part  of  the  lands  in 

that  the  piun-    Auestion  undcT  Mr,  Warre,  the  father  of  the  defendant, 
tiff  had  paid 

rail  u  the  nu  by  a  lease  for  seven  years,  which  expired  at  La^-dta/ 


1815,  at  the  rent  of  S60/.     Upon  the  expiration  of  this 

pap^  vera       term,  the  plaintiff  continued  in  possession,  and  in  18 1& 

JJJJ^J'JjJ^JjJ^?'  a  negociation  took  place  for  a  fi-esh  lease,  which  ncgo- 

^1"^^      ciation  was  condufcted  partly  through  the  agency  of  Mr. 

•Obctunderad    Charter,   who   acted  as  steward  to  Mr.  Warre.     The 

to  foort  ue 

pt^mmtof  tlis 

not ;  Ibr  if  thej  did  not  prore  th*  pajment  of  Uie  rent  they  would  not  support  the  uniCr 

■nd  would  on  that  ground  be  inadminible. 

He  defendant'!  itewud  proved  that  ft  Uue  had  been  eiecutcd  by  the  defendant  but  not 
by  the  plaintiff',  the  terms  of  iriiicb  bad  been  reduced  into  vrriling  by  (he  aaent  at  bodi 
'  parties,  and  he  dated  thai  to  be  the  final  agreement  between  the  parties.  Hie  plainti^  tu 
order  to  negative  this  statement,  tendered  in  evidence  another  unstamped  paper  bilbe  band- 
writing  of  the  defendant's  steward,  the  eOect  of  which  was  to  shew  that  it  wai  aidneque^tij 
proposed  by  bini  Ibat  the  plaintiff  was  lo  bold  at  n  rentdifiercnt  from  that  mentioiMd  in  the 
leau  1  Held,  that  as  this  paper  wai  not  ugned  by  Ihe  parties,  it  did  not  amount  to  an 
agreement  or  minule  of  an  agreement,  but  to  a  proposal  only,  and  therefore  that  h  did  not 
require  a  stamp,  and  wai  properly  rei»ivad  in  evidMKc. 

draft 


Waekk. 
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draft  of  a  lease  was  prepared  under  the  instructions  of       1825. 
Charter.    This  draft  was  handed  to  Mr.  Warre^  who       — - 

Hawkims 

made  various  alterations  therein,  in  the  shape  of  observ-        apmu 
ations  upon  the  draft,  and  filled  up\the  blanks  which 
had  been  left  for  additional  lands,  of  which  the  plaintiff 
had  taken  possession,  and  which  were  to  be  included  in 
the  new  lease.     After  this  a  meeting  of  the  parties  took 
place,  when  a  further  alteration  in  the  draft  was  made  by 
Charter y  and  the  draft  as  then  settled,  was  stated  by  Char^ 
ter  to  have  been  the  final  agreement  between  the  parties. 
The  lease  was  then  engrossed,  executed  by  Mr.  Warre^ 
and  taken  by  Chartet's  servant  to  the  plaintiff,  with  a 
bill  of  charges  for  preparing  the  lease,  the  amount  of 
which  bill  was  shortly  afterwards  paid  by  the  plaintiff 
to  Charter^  but  the  lease  was  never  executed  by  the 
plaintiff.     The  rent  reserved  by  this  lease  was  450/., 
with  a  proviso  for  abating  20/.,  if  wheat  was  under  ten 
shillings  a  bushel ;  and  for  deducting  a  proportional  part 
of  the  rent,  in  case  the  term  should  cease  as  to  Higher 
Vdisy  in  which  Mr.  Warre  had  only  an  estate  for  life, 
the  immediate  remainder  being  in  Mrs.  Warre.    Upon 
the  death  of  Mr.  Warre^  it  was  agreed  between  Mrs. 
Warre,  her  daughter,  the  defendant,  and  the  plaintiff^ 
that  18/.  should  be  paid  to  Mrs.  Warre  as  the  rent  of 
Higher  Volis :  and  the  different  avowries  were  firamecf 
so  as  to  meet  a  claim  for  the  whole  rent  of  450/.;  the  de- 
ducdon  of  20/.,  which  would  reduce  the  rent  to  430/; 
the  deduction  of  1 8/.  for  Higher  Volis,  which  would  re- 
duce it  to  432/.,  and  the  two  deductions  joined,  which 
would  bring  the  rent  to  412/.     To  shew  the  acquiescence 
of  the  plaintiff  in  the  terms  of  the  lease,  though  h&  had 
not  executed  it,  the  defendant  proposed  to  give  in  evi- 
dence certain  unstamped  receipts,  purporting,  that  rent 
had  been  since  paid  upon  the  terms  of  that  demise. 

These 


Tbcse  receipts  Iiiul  been  set  forth  by  the  now  plaiiitiS', 
Havikins,  in  a  schedule  to  bis  answer  to  a  bill  filed 
against  him  for  a  specific  performance;  ami  the  paper « 
produced  were  copies  furnished  by  die  now  plaintifT, 
pursuunt  to  on  order  to  that  effect.  The  first,  which 
was  tendered  and  rejected  by  the  Icarnetl  judge,  was  in 
the  fullowing  form : 

HesUrconibc,  Oct.  28Ui,  1821. 
Mr.  HaiskiiiSf  Dr.  to  Miss  Wane. 

For  Iiair  a  yi;ar's   rent  due  Inst  Mic/uKhmts, 
Oct.  12th  -  -  -  ^30     0     0 

Oct.  28tli  -  -  -       70     0     0 

iri.  23d  -  -  -       91    1*     0 

Disbursements  -  -        4     6     0 

According  to  the  price  of  wheat        20     0     0 


dQl6 


Received  the  above,  E.  M.  T.  Warre. 

The  plaintifT  then,  in  order  to  rebut  tlie  statemeut  of 
Charier^  that  the  draft  of  the  lease  contained  the  final 
agreement  between  the  parties,  produced  an  unstamped 
paper  of  a  subsequent  date  in  the  hand-writing  of  Chay- 
ter,  of  which  the  following  is  a  copy :  — 


"  Old  rent 
Abatement 


.  ^S60     0     O 


To  27  acres         -  -  £61  lO 

To  16  acres  of  Broadmead  *0     0 
ToB.        -  26     0 


Waebi* 
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450/.  a  year  from  Michaelmas  1818,  for  a  term  of  seven  1825. 
years,  Mr.  Warre  undertaking  wheat  shall  be  at  10s.  a  — 
bushel,  and  barley  5&,  upon  the  terms  of  the  old  lease."  agamu 
It  was  objected  by  the  defendant's  counsel,  that  this 
document  was  not  admissible  in  evidence^  on  tlie  ground 
of  its  not  being  stamped,  and  not  being  shewn  to  have 
been  authorized  or  adopted  by  Mr.  Warre  or  the  de- 
fendant The  learned  judge  received  the  evidence,  and 
the  jury  found  a  verdict  for  the  plaintiff  for  4/.  4s.  the 
amount  of  the  expences  of  the  replevin  bond.  In  Mi- 
chaelmas term  last,  PeU  seijt.  obtained  a  rule  nisi  for 
a  new  trial. 

Wilde  Seijt  and  JR*  Bayly  now  shewed  cause,  llie 
receipts  offered  in  evidence  by  the  defendant  were  pro- 
perly rejected.  They  were  ofiered  to  prove  that  the 
plaintiff  held  under  the  defendant  at  the  fixed  rent 
mentioned  in  some  of  the  avowries.  Now  unless  the 
papers  amounted  to  proof  of  the  payment  of  the  sums 
mentioned  in  them,  they  would  not  be  any  evidence  of  the 
plaintiff's  holding  under  the  defendant  at  such  a  rent. 
The  receipts  therefore  were  offered  to  prove  the  pay- 
ment of  the  rent,  and  not  for  a  collateral  purpose,  and, 
consequently,  were  properly  rejected,  Jacob  v.  Lind- 
say, (a)  Secondly,  the  other  paper  was  properly  re- 
ceived 03  evidence  of  the  terms  of  the  negociation  then 
pending.  It  was  not  produced  as  evidence  of  the  actual  * 
agreement  between  the  parties.  If  it  had  been  it  would 
no  doubt  have  required  a  stamp.  But  it  might  pro- 
{)erly  be  received  as  evidence  of  an  unaccepted  proposal 
although  it  was  unstamped,  Dalison  v.  Stark  (6),  Doe 
V.  CartwrighL  {d) 

(«)  1  Ea$i,  45a  <ft)  4  JBTjp.  ISZ.  (c)  ZB.^A.  326. 

Pen 


Mi^Kltlt 
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PfS  Seijt,  Aflant,  C.  F.  Willinms,  and  Manning,  coD- 
tr&.  The  receipts  ofierod  in  evidence  by  the  defendant 
were  not  for  the  puqjose  of  discharffing  the  party  pro- 
ducinr;  tliem  from  the  obligation  of  payment,  but  for  the 
purpose  of  establishing  the  collateral  fact  tlmt  the  plain- 
tiff held  under  the  defendant  at  the  rent  mentioned  in  tlic 
avowries.  Kow  an  unstamped  instrument  may  be  raireiv- 
Bble  in  evidence  for  a  collateral  purpose :  thus  upon  an 
indictment  for  forging  an  instrument  it  is  receivable  in 
evidence  although  unstamped,  Re.r  v.  fla-aike^axiod.  [a) 
So  an  unstamped  check  is  admitisible,  for  the  purpose  of 
identifying  property  stolen,  ou  an  indictment  for  larceny. 
Rex  V.  Pooley  (i),  and  an  unstamped  policy  may  \k 
read  in  evidence  to  prove  the  effecting  of  a  lottery  in- 
surance, Holland  V.  Duffin.  (c)  So  in  an  action  for  bribery 
against  a  candidate  at  an  election,  an  unstamped  paper 
purporting  ta  be  a  promissory  note  which  had  been 
given  by  the  voter  as  a  cloak  for  the  bribe  is  evidence  to 
prove  the  fact  of  payment,  or  to  confirm  the  testimony 
of  a  witness,  Dover  v.  Maestaer.  (d)  Here  previously  to 
the  affixing  of  Miss  Warr(^s  signature,  an  account  bad 
been  stated  between  the  parties,  for  it  could  make  no 
difference  whether  the  paper  set  fortli  a  regular  debtor 
and  creditor  account,  charging  the  rent  on  one  side,  and 
giving  credit  for  the  payment,  disbursements,  and  allow- 
ances on  the  other,  or  exhibited  the  same  items  in  one  co- 
lumn, as  was  done  here,  Jacob  v.  Lindsay,  {e)  Secondly, 
the  unstamped  memorandum  was  improperly  received, 
because  the  question  bdng  what  was  the  ultimate  agree- 
ment between  tfae  parties,  and  this  document  being  pro- 


(«)  S  E.  P.  C.  9.W. 

(6)  SJ«i.4-P.316. 

(e)  Pcah'i  C.  58. 

(rf)  5E^.N.F.93. 

{*)   1  Enit,4B). 

Warrk. 


IN  THE  5th  &  6th  Years  of  GEORGE  IV.  695 

duced  for  the  purpose  of  n^ativing  Charter^ s  statement,  1825. 

that  the  lease  executed  by  Mr.  Warre  contained  the  

terms  finally  agreed  on,  it  was  in  effect  produced  as  ofrmnu 
evidence  of  an  agreement. 

Abbott  C.  J.  I  am  of  opinion  that  the  rule  for  a  new 
trial  must  be  discharged.  This  is  an  action  of  replevin 
in  which  the  plaintiff  declares  that  the  defendant  took 
the  growing  com,  and  unjustly  detained  the  same.  The 
defendant  avows  the  taking  of  the  com  as  a  distress  for 
three  quarters  of  a  year's  rent  in  respect  of  premises 
which  the  plaintiff  held  under  the  defendant  as  her 
tenant,  by  virtue  of  a  demise  at  a  certain  fixed  rent. 
The  plaintiff  pleads  to  the  avowry  that  he  did  not  hold 
or  enjoy  the  said  closes  in  which,  &&,  with  the  appur- 
tenances, as  tenant  thereof  to  the  said  defendant,  by  vir- 
tue of  the  said  supposed  demise,  at  and  under  the  said 
rent,  payable  as  in  the  said  avowry  mentioned,  and  issue 
is  joined  upon  this  fact.  If  the  defendant  could  have 
established  that  the  plaintiff  held  under  her  at  the  rent 
mentioned  in  the  avowries,  she  would  have  been  en- 
titled to  a  verdict,  but  otherwise  the  plaintiff  is  entitled 
to  the  verdict  upon  these  issues.  The  burden  of  proof 
that  the  plaintiff  did  so  hold  under  the  rent  mentioned 
in  the  avowries  lay  on  the  defendant,  and  unless  the 
rent  was  fixed  there  could  be  no  distress.  The  mode  in 
which  the  defendant  had  attempted  to  prove  that  the 
plaintiff  so  held  under  her  was  by  shewing  that  in  a  for- 
mer year  the  plaintiff  had  paid  her  rent  equal  in  amount 
to  that  mentioned  in  some  of  the  avowries,  and  for  that 
purpose  the  defendant  tendered  in  evidence  certain  un- 
stamped papers,  by  which  it  would  appear  (if  they  ware 
admissible)  that  the  plaintiff  in  a  former  year  did  pay 

her 
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ber  rent  nt  the  rate  mentioned  in  some  of  the  avowries. 
But  taking  away  the  fact  tliat  the  rent  was  paid,  the  papers 
would  only  be  evidence  of  a  claim  having  been  made  by 
the  defendant  upon  the  plaintiff.  Tliey  are  produced, 
therefore,  by  the  defendant  to  prove  the  fact  of  that  sum 
having  been  paid  by  the  pliuntifF,  and  it  is  said,  that  al- 
though such  an  unstamped  instrument  cannot  be  usetl  so 
astooperate  as  a  discharge  to  the  party  producingit,  it  may 
be  used  for  llie  purpose  of  creating  a  further  charge  against 
another.  But  by  the  stamp  act  31  G.  3  c.  25.  s.  16.  which 
is  incorporated  in  the  55  G.  3.  c.  181.,  "  no  receipt,  dis- 
cliarge,  or  acquittance,  note,  memorandum,  or  writing, 
shall  be  pleaded  or  given  in  evidence  in  any  court,  or 
admitted  in  any  court  to  be  useful,  or  available  in  law 
or  equity  as  an  acknowledgment  of  any  debt,  clunif 
accounts,  or  demands  being  paid,  settled,  Sac,  unless 
the  same  shall  be  stamped."  Now  here  an  unstamped 
paper  was  offered  in  evidence  as  an  acknowledgment  of  a 
debt  having  been  paid.  I  am  clearly  of  opinion  that 
such  evidence  was  not  admissible,  and  that  these  receipts 
were  properly  rejected.  The  next  mode  by  which  the 
defendant  attempted  to  prove  that  the  plaintiff  held 
under  her  the  premises  in  question  at  a  fixed  rent  was 
by  shewing  that  he  had  the  estate  according  to  the  terms 
of  a  lease  executed  by  the  defendant's  father,  but  not  by  the 
pluntiff.  Charter  in  his  evidence  stated  that  the  lease  so 
executed  by  Mr.  JVarre  was  the  final  agreement  between 
theperdes.  Fnnn  his  evidence,  unexpluned,  it  would  i^ 
pear  that  the  terms  proposed  by  Mr.  JVarre  in  the  draft 
which  he  had  corrected  had  been  accepted  by  the  plaintiff 
In  order  to  shew  that  Charier  was  mistaken  in  that  re- 
spect, ao  unstamped  paper  in  his  hand-writing  was  pro- 
duced* by  which  it  would  t^ipear  that  he  had  subsequently 
proposed 


Waku. 
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proposed  to  the  plaintiff  to  pay  a  different  rent  from        1825. 
that  mentioned  in  the  lease.     It  was  objected  that  for       — — 

Hiwcjin 

want  of  a  stamp  this  paper  could  not  be  read  because  it  agmnu 
amounted  to  an  agreement.  I  am  of  opinion,  however» 
that  it  did  not  contain  any  agreement  between  the 
parties,  but  a  mere  proposal  made  by  Charier  not  cor* 
responding  with  the  terms  of  the  lease.  It  cannot  be 
treated  as  a  contract  between  the  parties,  because  it  was 
not  signed  by  them.  The  case  is  not  distinguishable 
from  Bamsbottom  v.  Tunbridge.  (a)  There  a  written  paper 
delivered  by  the  auctioneer  to  the  bidder,  to  whom  lands 
were  let  by  auction,  containing  the  description  of  the 
lands,  the  term  for  which  they  were  let  to  the  bidder,  and 
the  rent  payable,  bui  not  signed  by  the  auctioneer^  or  any 
of  the  parties,  was  held  not  to  be  such  a  minute  of  the 
agreement  as  was  required  to  be  stamped.  But  in  Rams-' 
bottom  V.  Mortleyifi),  a  similar  paper,  signed  by  the 
auctioneer^  was  held  to  require  a  stamp.  I  think  that 
the  paper  in  this  case  amounted  to  no  more  than  if  the 
defendant  had  said,  *^  I  made  such  and  such  proposals 
to  the  plaintiff."  That  being  so,  it  required  no  stamp, 
and  was  properly  received* 

Batley  J.  I  am  clearly  of  opinion  that  the  receipts 
were  properly  rejected  for  the  reasons  given  by  my  Lord 
Chief  Justice.  Then  as  to  the  otiier  paper,  tiie  55  G.  3. 
C.184.  requires  that  every  agreement,  or  minute  or  me- 
morandum of  agreement  shall  be  stamped.  Now  I 
think  this  paper  did  not  contain  any  agreement,  or 
minute  or  memorandum  of  an  agreement,  but  that  it 
contained  only  a  mere  unaccepted  proposal.    In  Doe 

(«)  2U.i8.  434.  (6)  Zb.  445. 

Vol.  III.  Z  z  v.  Cart- 
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V.  Cia-tsarigU  {a),  opon  the  letUng  of  premises  to  « 
toimnt,  a  memorandum  of  agreement  was  drawn  np,  the 
terms  of  which  were  read  over,  and  assented  to  by  him, 
and  it  was  then  agreed  tliat  he  should  on  a  future  day 
bring  a  surety  and  sign  the  agreement,  neidier  of  which 
bo  ever  did ;  it  was  Iield  that  the  memorandum  was  not 
an  agreement,  but  n  mere  unaccepted  proposal,  and  that 
the  torms  of  the  lettiag  therefore  might  lie  proved  by  parol 
evidence.  That  case  is  an  authority  to  shew  that  the 
paper  produced  in  evidence  did  not  amoiiot  to  an 
agreeraDut,  and  that  being  so,  1  think  it  was  property 
niimitted,  nnd  tliat  tlic  rule  fur  n  new  (rial  must  h« 
discliarged. 

HoLRovD  3.  crniciirnxl. 


(aj  3B.IJiA.Zt6. 


The  King  against  The  Justices  of  St.  Alban's. 


Tfa«  «{ipomi-       A    RULE  nisi  had  been  obtained  for  a  certiorui  to 

mentoriur'         ^T^ 

njimorhigU-  remove  an  a[^ointment  of  surveyors  of  hiju^ways 

IS  G.3.  e'-is.'  into  ^iB  Court,  in  order  that  the  same  might  be  quashed. 


Brodrici  (with  whom  was  Piatt,)  shewed  cauae,  and 
urged  aa  a  preliminary  objection,  that  the  certiorari 
ought  not  to  isnie,  the  words  of  the  13  6.3.  e.79. 
s.  61.  being  clear  and  positive,  "  that  no  proceedingl  to 
be  had  or  taken  in  pursuance  of  this  act  shall  be  quashed 
or  vacated  for  want  of  form,  or  ronoved  by  certiorari, 
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or  aDy  other  writ  or  process  whatsoever,   (except  as  1825* 

therein  before  mentioned.)   into  any  of  his  majesty's  ^ 

courts  of  record  at  Westminster  ^  and  the  appointment  agflmn 

The  Justices  of 

of  surveyors  was  not  within  the  exception.     (He  was  St.  Albam*?. 
thai  stopped  by  the  Court.) 


Gumey  and  Brougham,  contra.  TThe  certiorari  is  not 
taken  away  in  this  case;  for  the  party  has  not  any 
right  of  appeal.  The  eighty-first  section  of  the  high- 
way act  begins  by  giving  an  appeal  in  certain  cases  to 
any  person  aggrieved  by  any  thing  done  by  any  justice 
or  justices  of  the  peace  or  other  person  in  execution  of 
the  act ;  and  in  a  subsequent  part  the  certiorari  is  taken 
away.  Now  it  has  been  held,  that  where  an  appeal  is 
not  given  a  certiorari  still  lies,  Sex  v.  T/te  Justices  of 
the  West  Riding  of  YorJcsfiire  {a\  Ilex  v.  Mitchell  {b\ 
and  the  same  cases  shew  that  an  appeal  does  not  lie 
where  the  act  complained  of  is  done  at  the  petty  sessions. 
The  appointment  of  surveyors  is  within  the  principle  of 
those  decisions,  for  5.  1.  of  the  act  orders  it  to  be  made 
at  the  petty  sessions.  Besides  it  may  be  difficult  for  any 
person  in  particular  to  say  that  he  is  a  part5^  aggrieved 
by  the  appointment. 

Abbott  C.  J.  Supposing  that  the  words  of  the 
dighty-first  section,  taking  away  the  certiorari,  are  to  be 
confined  to  cases  in  which  an  appeal  is  given,  then  the 
applicant  should  have  made  out  -  that  no  appeal  lies 
against  the  appointment  of  surveyors.  I  think  that  such 
an  appeal  does  lie.  The  words  of  the  act  are  general^ 
and  give  an  appeal  to  any  person  aggrieved  by  any  thing 

(a)  5  T.  B.  62i>.  (6}  lb.  701. 

Z  z  2  done 
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1825.        done  in  pursuance  of  the  act  by  any  justice  of  the  peace 

or  other  person.     The  appointment  of  surveyors  is  a 

againsi  thing  doHc  in  pursuance  of  the  act,  and  I  cannot  see 
8t.  Atu-f's.  the  force  of  the  distinction  between  acts  done  by  justices 
at  tlie  petty  sessions  or  elsewhere ;  nor  has  the  party 
grieved  any  other  remedy  given  by  the  act  But  it  is 
said  that  no  person  can  say  that  he  is  aggrieved.  If  so, 
no  person  can  apply  to  quash  the  appointment ;  but  in 
truth  every  inhabitant  is  aggiieved  by  a  bad  appoint- 
ment of  surveyors.  But  independently  of  all  question 
about  the  appeal,  I  think  that  the  certiorari  is  taken 
Bway  by  the  general  words  of  the  eighty-first  section : 
"  No  proceedings  to  be  had  or  taken  in  pursuance  of 
this  act  shall  be  removed  by  certiorari  into  any  of  his 
majesty's  courts  of  record  at  fFestminsler,"  quacuni]ue 
via,  therefore  the  certiorari  is  taken  away,  and  this  rule 
must  be  discharged. 

Rule  Dischorgad. 


Pearson  against  M'Gowran. 


brou^t  10  1"^      — 

ccncr  penaltiei  Statute    of   usury.      Venue   in   Middlesex.      The 

■Muiuofunrr,  usurious  interest  was  alleged  to  have  been  secured  by 
(he  ro^«t  ^  ^'^  °^  exchange  accepted  by  one  BottrtUf  aad  after- 
™^V"""i  '^^^^  P"'**  ''y  **'"'•  ■*■*  ^^  ^"^  hthve  AbboU  C.3.  at 
i^'.^thCT  ^^  ^^  Middlesex  sittings  after  last  Tnnity  term,  the  compt 
l*e  TBQue  wu  contract  was  proved  as  laid,  and  it  appeared  to  have 
counij  where     been  made,  and  the  acceptance  to  have  beoi  nven  in 

the  contract 

wu  nude :  Held,  tbit  it  DDglit  to  biTC  be«a  laid  where  the  imirioui  intcnM  wm  iccdied. 

MiddUsex, 
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Middlesex,   but  the  bill  was  paid  in  London  to   the       1825. 

holders,  Messrs.  Currie  and  Co.,  to  whom  the  defend- 

ant  had  indorsed  it.     Upon  this  it  was  objected  by  the       a&iintt 

defendant's  counsel  that  the  offence  was  not  complete 

until  the  payment  of  the  ill^al  interest,  i.  e.  until  the  bill 

was  paid ;  and,  therefore,  that  the  venue  ought  to  have 

been  laid  in  London,  and  not  in  Middlesex.    The  Lord 

Chief  Justice  reserved  the  point,  and  a  verdict  was  found 

for  the  plaintiff,  with  liberty  to  the  defendant  to  move 

to  enter  a  nonsuit.     A  rule  nisi  having  been  obtained 

for  that  purpose, 

Scarlett  now  shewed  cause.  Where  two  facts  essential 
to  the  commission  of  a  misdemeanor  are  done  one  in 
each  of  two  counties,  the  venue  may  be  laid  in  either. 
That  rule  is  laid  down  by  Ashhurst  J.  in  Scott  qui  tarn  v. 
]Srest{a),  and  was  recognised  in  Scunyy.  Freeman  {h), 
and  in  Rex  v.  Biirdett.  (c)  Now  in  this  case,  although 
it  be  true  that  the  offence  was  not  complete  until  the 
usurious  interest  was  paid,  still  the  corrupt  agreement 
constituted  an  essential  part  of  that  offence,  and  that 
was  made  in  Middlesex.  The  venue,  therefore,  was 
properly  laid  in  that  county. 

Denman  and  Comyn  contra.  The  true  rule  appli- 
cable  to  this  subject  is  laid  down  by  Holroyd  J.  in 
ifer  V.  Burdett  {d),  viz.  that  where  a  misdemeanor  con- 
akts  of  different  parts,  so  much  of  the  charge  must 
be  proved  to  have  been  committed  in  the  county  where 
the  venue  is  laid  as   amounts  in    law  to   a  misde- 


(a)  2T.IU'2A\.  {b)  8 Bot. ^ Pu!. 381. 

(c)  ^B.^J.  95.  00  4jB.4^.  13^ 

Z  z  3  meanour« 


meaner.  Then  the  question  is,  was  any  ofTence  c 
tnitted  in  Middlesri?  The  statute  12  Antte,  si.  2.  clS. 
r.  I.  enacts  that  no  person  shall  tike  directly  or  indirectly 
for  the  loan  of  any  monies  ahove  tho  value  of  51.  fot  the 
forbearance  of  1 00/.  for  a  year,  and  declares  all  contracts 
tor  greater  interest  void ;  and  then  enacts  that  ^  persons 
who  shall  upon  any  contract  tale*  accept,  and  receive  by 
way  of  any  corrupt  borgaiD,  loan,  &c.  for  the  forbeitr- 
ance  or  giving  day  of  payment  for  one  whole  year  of 
money  above  the  rat^  of  5/.  per  cent,  per  annnm,  shall 
forfeit  treble  value.  The  offence,  therefore,  consists  in 
the  taking  and  receiving  more  than  5  per  cent,  interest, 
and  no  oSence  is  committed  until  the  usurious  interest 
is  taken  and  accepted,  Fisher  q.  t.  v.  BeasUy{a),  Mad- 
dot  q.  t.  V.  Hatnmeti.  (6)  In  Bird's  case,  20  £to,  re- 
ferred to  in  Sir  Woiloiion  Dixies  esse  (c),  the  plaintiff 
shewed  the  place  of  the  receipt,  and  not  of  the  contract, 
and  there  was  juiii^ment  for  the  crown  ;  and  the  reason 
assigned  was,  that  the  contract  is  but  inducement  to  the 
receipt,  and  it  shall  be  tried  where  the  taking  was ;  dio^ 
fore  it  was  not  necessary  to  shew  the  place  of  the  bargUB. 
In  Scurry  v.  Freeman  it  was  held,  that  if  a  draft  be 
^ven  for  usurious  interest,  and  a  receipt  taken  fw  it  io 
one  county,  and  the  draft  be  afterwards  exchanged  for 
money  in  another,  the  usury  is  committed  in  the  Utter 
county,  and  the  venue  must  be  laid  there.  In  Scott  %, 
Brest  the  offence  was  held  to  be  committed  in  the  fdaot 
where  the  settlement  of  accounts  and  the  payment  flf 
the  balance  took  place. 

Cur.  adv.  wit. 


(n)  Bng.  iS6. 


(fr)  7  T.  R.  181. 


(c)   1  Lexm.  97. 


M*GowAAir. 
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.    The  jadgment  of  the  -Court  was  now  delivered  by  1825m 

Abbott  C.J.  This  was  an  action  of  debt  for  _ 
penalties  under  the  statute  against  usury.  It  appeared  ^^a^gainu 
in  evidence  that  the  corrupt  contract  was  made  in 
Middlesex^  but  tlie  money  was  paid  in  pursuance  of  it 
in  Londofi.  The  venue  was  laid  in  Middlesex^  and  tlie 
question  to  be  determined  is,  whether  it  was  properly 
laid  in  that  county.  An  opinion  was  certainly  tlirowu 
out  in  the  case- of  Scott  v.  Brest  tliati  under  such  cir- 
oumstancesy  the  venue  might  have  been  laid  in  eitlier 
county.  But  on  a  careful  inspection  of  the  statute 
12  Anjie^  St.  2.  cA6,  we  think  that  the  action  for  pe- 
nalties can  only  be  brought  in  the  county  where  tlie 
ofience  is  completed*  After  enacting  that  ^*  every 
person  who  shall  upon  any  contract  to  be  made  afler 
a  certain  time  take^  accept^  and  receive  by  way  or  means 
of  any  corrupt  bargain,  &c.  above  the  sum  of  5/.  for  the 
forbearing  of  100/.  for  a  year,  shall  forfeit  the  treble 
value  of  die  monies  lent,"  it  goes  on  to  provide  that 
**  the  forfeiture  shall  be,  one-half  to  the  queen,  her 
heirs,  and  successors,  and  the  other  moiety  to  him  that 
will  sue  for  the  same  in  the  same  county  where  the 
offence  is  committed,  and  not  elsewhere."  That  brings 
the  case  to  the  single  question,  what  is  the  offence? 
We  think  it  consists  in  the  taking  and  receipt  of 
usurious  interest  The  corrupt  contract  is  antecedent 
to,  and  not  a  part  of  the  taking.  The  offence,  there- 
fore, was  not  committed  partly  in  one  county  and 
partly  in  another,  although  the  contract  is  undoubtedly 
a  material  circumstance  in  the  case,  because  it  stamps 
the  illegality  of  the  receipt.  This  resembles  the  case 
of  Rex  V.  Buttery {a)^  which  was  an  indictment  on  the 

(a)  Cited  by  Abbott  C.  J.  in  Rex  ▼.  BunUit,  4^.  jf  ^.  179. 

Z  z  4  statute 
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statute  30  G.  2.  c.li.  for  obtaining  money  by  fklse  pre- 
tences. That  statute  enacts  *'  that  all  persons  who  know- 
ingly and  designedly  by  false  pretences  shall  obtain  from 
any  person  money,  goods,  &c.  with  intent  to  cheat  or  de- 
fraud any  person  of  the  same,  shall  be  deemed  ofienders 
against  law."  The  language  of  the  statute  makes  the 
offence  to  consist  in  obtaining  the  money,  and  not  in 
using  any  false  pretence  whereby  money  shall  be  ob- 
tained. The  indictment  was  in  Herefordshire,  tlie  false 
pretence  was  in  Herefordshire,  but  the  money  was  re- 
ceived in  Monmouthshire.  The  judges  thought  the  in- 
dictment was  laid  in  the  wrong  county.  That  comes 
nearer  to  tlie  present  case  than  any  of  those  cited  at  the 
bar  or  found  by  us.  Upon  that  authority,  therefor^ 
and  upon  the  language  of  the  statute,  we  are  of  opuiioa 
that  the  rule  for  enteriDj;  a  nonsuit  must  be  made 
absolute.  ■^^ 

Uule  absolute. 
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1825. 


Thomas  Duffield,  Esq,  and  Emilt  Frances 
his  Wife  against  Amelia  Maria  Elwes^ 
Widow,  Francis  Const  and  George  Law, 
Abraham  Henry  Chambers,  the  Rev.  Wil- 
liam Hicks,  Clerk,  and  George  Thomas 
Warren  Hastings  Duffield,  Caroline 
Duffield,  Maria  Duffield,  Anne  Duf- 
field, and  Susan  Eliza  Duffield,  Infants, 
by  G.  H.  Crutchley,  Esq.,  their  Guardian. 


TTHIS  was  a  case  sent  by  his  Honor  the  Vice-Chan-  G*  E,,  teiied 

-■-  ...  ®^  ^®  manor  of 

cellor  for  the  opinion  of  this  Court.    It  b^an  by  M.  amongst 

.  other  eitatasy 

setting  out  indentures  of  lease  and  release  and  assign-  in  fee,  con- 

▼eyed  it  to 
Il^cnt,  trustees  and 

their  hens, 
to  secure  to  bis  wife  an  annuity  for  her  life^  and  subject  thereto  to  the  use  of  himself 
in  fee.  G*  £»  by  his  will,  duly  executed  to  pass  real  estates,  recited  and  oon6rmed 
that  settlement,  and  then  devised  to  J,  £,  (who  died  in  testator's  lifetime),  and  A.  H*  €• 
and  their  hdrs,  his  freehold  and  copyhold  estate  in  &,  and  his  fireiebold  estate  at 
J7.,  upon  the  following,  amongst  other  trusts,  viz. :  in  case  there  should  be  but  one  son  of 
his  daughter  E,  D,  by  her  husband  T»  JD.  who  should  attain  the  age  of  twenty-one  yean, 
upon  trust  for  such  son,  his  heirs  and  assigns  for  ever ;  and  in  case  there  should  be  two  or 
more  sons  of  Mrs.  2).  who  should  attain  the  age  of  twenty-one  years,  then  in  trust  for  the 
second  of  such  sons,  his  heirs  and  assigns  for  ever ;  and  in  case  there  should  be  no  son  of 
Mrs.  2).  by  the  said  7*.  Z>.  who  should  live  to  attain  the  age  of  twenty-one  years,  then  upon 
trust  for  such  of  the  daughters,  if  any^  of  Mrs.  D.  by  T,  D.  as  should  first  attain  the  age  of 
twenty-one  years,  or  be  married  under  that  age  with  the  consent  of  the  trustees  or  trustee 
for  the  time  being  of  that  his  will,  and  the  heirs  and  assigns  of  such  daughter  for  ever. 
After  some  pecuniary  legacies,  the  testator  proceeded  as  follows :  "  And  as  XOf  tat,  and 
concerning  all  the  rest,  residue,  and  remainder  of  the  property  of  which  I  shall  be  pos* 
sessed,  or  to  which  I  shall  be  entitled  at  the  time  of  my  decease,  or  over  which  I  have 
a  disposing  power,  whether  the  same  consists  wholly  or  in  part  of  estates  of  freehold,  c3opy« 
bold,  or  for  years,  money  in  the  funds,  upon  mortgage,  or  otherwise  out  upon  security  or 
at  interest,  debts,  or  of  whatever  other  nature  the  same  or  any  part  thereof  may  be>  I  give, 
devise^  and  bequeath  the  same  unto  the  said  J,  E»  and  A,  H,  C,  their  heirs,  &c.>  upon 
trust,  to  sell  aud  convert  the  same  into  money,  to  get  in  debts,  &c.,  and  out  of  the  monies 
to  be  so  raised,  in  the  first  place,  to  set  apart  50,000/.  three  per  cent,  consols  in  trust  for 
such  son  of  Mrs.  D,  who,  under  the  trusts  of  a  settlement  now  intended  to  be  forthwith 
made,  shall  become  possessed  of  an  estate  tail  in  the  manor  of  M.  ;'*  the  residue  to  be 
divided  amongst  the  other  children  of  Mrs.  Z>. ;  and  the  testator  made  /.  E*  and  A,  U*  C 
executors  of  bis  will.  Sometime  at\er  making  his  will,  the  testator  drew  a  line  across  the 
direction  to  sell  the  property  devised  by  the  residuary  clause;  and  afler  making  the  will,  the 
testator  purclioscd  a  considerable  freehold  estate  in  IV.  and  U,  Testator  afterwards  made 
and  published  a  codicil^  duly  executed^  to  pasa  frechdd  estates^  wherebyi  after  reciting  the 

rasure 
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J  825.        ment,  by  way  of  voluntary  settlement,  dated  6th  and  7th 

of  October  1802,  made  and  executed  by  George  Elms. 

a^ainu        By  tlic  release,  expressed  to  be  made  between  the  said 

G.  Elwes  of  the  first  part,  the  d^endant  Amelia  MaroL 

^nUonednnd  Elws,  his  then  wife  and  now  widow,  of  the  second  part, 

jyierilwe      M  J'  -Etoes  and  F.  JVasticy  both  since  deceased,  of  the 

that  such  ra-      ^j^^  p^^  ^f^j,  recitinff  that  G.  Elwes  was  seised  in  fee 

sure,  not  being  r     -»  o 

witnessed,         simple  of  the  manor,  messuaxires.  farms,  lands,  and  here- 

mightleadto  '  7-07 

litigation,  he      ditaments  thereinafter  granted  and  released,  and  was  also 

declared  by  i       i        •  r  j 

that  codicil        possessed  of  the  leasehold  messuages,  lands,  tithes^  and 

that  the  sole  ,         _  ..         11  •! 

intention  of  premises  thereinafter  assigned;  and  that  he  the  said 
to  revoke  Uilt**  G»  Elwes  had  by  his  said  wife  one  daughter,  the  plaintiff, 
^wheUy'Se  E.  F.  Duffield,  then  an  infant  of  eleven  years,  and  no 
'^'hf^fr'^hld*  other  child,  and  that  he  had  agreed  to  make  a  suitable 
property.    It     provision  for  his  wife  and  dausrhter.     G.  Eiwes  granted, 

then  proceed-      *^  °  ^ 

ed«  «  And  I 

do  hereby  direct  and  appoint  that  the  son  lawfully  begotten  of  my  daughter  Mrs.  Z>.  who 
shall  first  attain  the  age  of  twenty-one  years,  shall,  on  attaining  such  age,  change  his  name 
for  that  o£  S. ;  and  I  give  and  devise  to  the  said  son  of  my  daughter  on  his  attaining  the 
age  of  twenty-one  years  and  changing  hU  name  to  i?. ,  all  my  freehold  property,  lands, 
tenements,  and  hereditaments,  to  have  and  to  hold  to  him,  liis  heirs  and  assigns  for  ever." 
Testator  then  appointed  a  new  executor  in  the  room  of«/.  E.y  tlien  deceased,  and  did 
tlicrcby  ratify  and  confirm  tlie  aforementioned  will  and  testament,  except  as  before  excepted. 
Testator  died  without  again  altering  his  will  or  codicil,  leaving  iiis  widow,  aiid  Mrs.  /?., 
his  only  child  and  heir  at  law,  and  heir  according  to  the  custom  of  the  manors  of  which  his 
copyhold  estates  were  holden,  and  also  his  sole  next  of  kin.  At  the  death  of  testator  3Ir. 
and  Mrs.  D*  had  and  now  have  five  children,  one  son  and  four  daughters.  Upon  a  case 
sent  for  the  opinion  of  tliis  Court :  Held,  firstly,  that  the  devise  of  the  freehold  part  of  the 
estate  at  S.,  and  of  tiie  freehold  farm  and  estate  at  H.,  contained  in  the  will,  was  not  revoked 
by  the  codicil. 

Secondly,  Tliat  the  manor  of  M.  did  pass  under  the  residuary  devise  contained  in  the 
testator's  will,  and  that  such  devise  was  revoked  by  the  codicil  : 

Tliirdly,  That  the  manor  of  3/.  did  pass  under  the  codicil  to  the  first  son  of  the  plaintiff, 
Mrs.  D.,  who  shall  attain  twenty-one  ye.-irs  and  change  his  name  to  E.: 

Fourthly,  That  the  estate  in  Jr.  and  //.,  purchased  after  the  testator  made  his  will,  passed 
under  the  devise  in  the  codicil  to  the  first  son  of  the  plaintiff,  Mrs.  D.,  who  shall  attain 
twenty-one  years  and  change  his  name  to  E*  : 

Fifthly,  That  the  surplus  rents  and  profits  of  the  said  copyhold  estates  at  S,,  and  of  the 
sud  freehold  estate  at  tlie  same  place,  and  of  the  said  freehold  farm  and  estate  at  H,^ 
after  providing  for  the  maintenance  of  tlie  devisee  thereof,  belong  to  A.  II.  C.,  the  surviving 
trustee  under  the  will  of  the  testator,  until  a  first  son  of  the  said  plaintiff,  IVIrs.  />.,  shall 
attain  twenty-one  years,  or  in  failure  of  such  son,  till  a  daughter  shall  attain  that  age,  or  be 
married  with  consent,  according  to  the  will : 

Sixthly,  That  the  intermediate  rents  and  profits  of  such  of  the  testator's  freehold  estates  as 
are  eO'ectually  devised  by  his  codicil  to  the  son  of  the  plaintiff,  Mrs,  J).,  who  shall  first 
attain  twenty-one  years  and  change  his  name  to  E^  until  such  events  take  place,  belong 
to  A.  U.  C,  the  burviving  trustee  under  the  will  of  tlie  testator. 

bar^^aiued, 
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bargained,  &c.  unto  the  said  J.  Ehoes  and  JP.  WastUj        1825* 
their  heirs  and  as^iims  for  ever,  all  that  the  manor  of     ^ 
Marcham^  in  the  county  otBerksj  with  its  rights,  mem-        agatnu 

£l' 

hers,  and  appurtenances,  together  with  the  several  lands, 
tenements,  rents,  and  hereditaments  belonging  or  reputed 
to  belong  to  the  said  manor,  and  thereinafter  mentioned, 
comprising,  among  other  lands  and  hereditaments  in 
possession  therein  described,  the  capital  messuage  or 
manor  house,  gardens,  and  park,  situate  at  Marckamj 
and  the  reversion  of  certain  other  lands,  after  the  ter- 
mination of  certain  subsisting  terms  of  1000  years  therein, 
situate  within  the  parish  of  Marcham  but  not  within  the 
manor  of  Marckamj  and  certain  other  premises  therein 
described,  to  hold  unto  them  the  said  J»  Mwes  and 
F.  fVastie,  their  heirs  and  assigns  for  ever,  to  the  uses 
and  upon  the  trusts  thereinafter  mentioned.  First,  to 
levy,  out  of  the  issues  and  profits,  and  pay  to  the  de- 
fendant Amelia  M.  ElweSj  an  annuity  of  800/.,  during 
the  joint  lives  of  her  and  her  daughter,  if  the  daughter 
so  long  continued  to  live  with  her ;  but  if  the  daughter 
died  or  ceased  to  live  with  her,  then  to  raise  and  pay  to 
A*  M.  Elwes  an  annuity  of  400/.  for  her  life ;  various 
other  trusts  were  then  specified ;  but  in  case  his  daughter 
should  die  unmarried  in  the  lifetime  of  the  settler,  or 
should  marry  without  his  consent,  then  subject  to  the 
annuity  of  400/.  to  A.  M,  Elwesy  to  the  use  of  himself 
in  fee.  The  deed  then  contained  an  assignment  of  cest* 
tain  leasehold  premises  to  the  same  uses.  By  indafitures 
of  lease  and  release,  dated  14fth  and  15th  October  ISOT^ 
and  executed  by  G.  Elwes,  made  between  himself  of  the 
first  part,  and  J.  Elwes  and  jP.  Wastie  of  the  second 
part,  reciting  the  former  deed%  and  that  he  had  since 

bought 


|M* 
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2835.  bought  a  mansion-house  and  other  premises  in  Marc/iain, 
~"^~  he  conveyed  the  same,  and  all  household  goods,  farni- 
agabui  ture,  &c.  to  J.  Elwes  and  F.  Waslie,  upon  the  same  trusts 
and  to  the  same  uses  before  mentioned.  In  Febnaay 
1810,  t\ie  Yt\ain\:\f£  Emili;  Frances  DufficUI,  the  only  child 
or  the  s^d  George  EItxs,  and  then  a  minor,  intermarried 
with  the  pUiutiff  Thomas  Duffldd,  without  the  consent 
of  her  father  George  Elwes.  The  said  George  Elmcs  did 
□o  act  subsequendy  to  alFect  his  interest  in  the  manor 
of  Marcham  before  tlie  date  of  his  will,  and  at  the  date 
of  that  will  he  was  seised  in  fee  simple  of  other  freehold 
estates  in  the  counties  of  Berks,  Surra/,  Middlesex,  and 
Su^k.  He  was  also  seised  in  fee  simple  of  some  copy- 
hold estate,  and  was  possessed  of  a  very  large  personal 
estate,  consisting  of  leaseholds  for  years,  monies  in  the 
funds,  and  other  particulars.  By  his  will,  dated  Jst 
March  1811,  duly  executed  and  attested  to  pass  freehold 
estafes,  the  said  George  EhiUCS  first  willed,  that  lus  debts, 
fimeral  and  testamentary  expences,  should  be  paid  as 
tber«nafter  mentioned ;  and  after  reciting  that  by  a  set- 
tlement made  previous  to  the  testator's  marriage  with 
his  wife,  the  deEendant  A.  M.  Elwes,  she  would  he  en- 
titled to  the  dividends  of  a  sum  of  3  per  cent  consoli- 
dated bank  annuities  therein  mentioned,  for  her  life,  in 
case  she  survived  the  testator,  in  the  nature  of  a  jointure 
and  in  lieu  of  dower;  and  that  the  same  bank  annuities 
veif  by  the  said  settlement  directed  to  be  in  trust  after 
the  decease  of  the  testator  and  his  said  wife,  for  the 
child  or  children  of  their  marriage,  the  will  proceeded 
in  the  following  words :  '*  And  whereas,  under  and  by 
virtue  of  the  limitations  contained  in  a  certain  indenture 
of  settlement,  bearing  date  on  or  about  the   7th,  day 

of 


Elwis. 
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of  October^  io  the  year  1802,  and  expressed  to  be  made       1825. 
between  me  George  Elwes  of  the  first  part,  my  said  wife       — — 

DOFfXBLD 

A.  M.  Elwes  of  the  second  part,  and  J.  Elwes  and  agabiM 
F,  Wastie  of  the  third  part,  my  wife  is  entitled,  for  her 
life,  to  an  annuity  or  yearly  rent  charge  of  400/.,  issuing 
and  payable  out  of  the  manor  of  Marcham^  in  the 
county  of  Berksj  and  divers  freeholds  and  leasehold  mes- 
suages, farms,  lands,  tenements,  and  hereditaments,  in 
the  several  parishes  or  places  of  Marcham^  Frilford^ 
Cotwell^  and  Garfordy  and  elsewhere,  in  the  county  of 
Berks.  Now  I  do,  by  this  my  will,  ratify  and  confirm  the 
said  jointure  and  annuity  to  my  said  wife.  The  testator 
then  bequeathed  to  his  dear  daughter  the  plaintiff,  Mrs. 
Duffleldf  and  her  assigns  for  her  life,  his  leasehold  mes- 
suage or  dwelling-house,  with  the  appurtenances,  situate 
in  Higk'Streetf  Mary'le-bone^  and  declared  that  the  same 
should,  after  her  decease,  fall  into  the  residue  of  hb  per- 
sonal estate  thereinafter  devised ;  and  he  gave  and  be- 
queathed to  his  said  daughter  all  his  carriages,  horses, 
household  furniture,  and  goods,  plate,  linen,  china,  stock 
of  wine,  and  other  liquors  which  should  be  in  and  about  the 
said  messuages  or  dwelling-house,  or  in  or  about  any  other 
house  or  houses  which  he  might  inhabit  at  the  time  of  his 
decease ;  and  the  testator  then  gave  and  bequeathed  unto 
his  brother  the  said  J.Elwes{vfho  died  afterwards  in  the 
testator's  lifetime)  and  the  defendant^. J?. C&am&^.$,  and 
their  heirs,  all  that  the  testator's  freehold  and  copyhold 
farm  and  estate,  situate,  lying,  and  being  in  SoutkwoodParif 
in  the  county  of  SuffbUc^  which  he  had  lately  purchased 
firom  J.Pytches  Esquire  (the  copyhold  part  whereof 
he  recited  that  he  had  already  surrendered  to  the  uses 
of  his  will),  and  also  all  that  his  freehold  fiurm  and  estate 
at  HccoerhiUy  in  the  county  of  Essex^  to,  for,  and  upon 

such 


such  trusts,  as  were  in  a»d  by  his  said  will  eiqiressed  and 
ilcdaretl  lh«reof;  that  is  to  say,  in  esse  there  should  be 
but  one  son  of  liis  daughter,  the  plainti/T  Mrs.  DuffuM, 
by  her  husbsiidi  the  plaintifF  Thomas  Daffiddj  who 
should  attain  the  age  of  twenty-one  years,  upon  trnss 
for  such  son,  his  heirs  and  assigns  for  ever;  and  in  case 
there  should  be  two  or  more  sons  of  Mrs.  Dujfield  \rj 
the  said  Thomas  Duffield,  who  should  attain  the  age  of 
twenty-one  years,  then  in  trust  for  the  second  of  such 
Bons,  his  heirs  and  assigns  for  ever ;  and  in  case  there 
should  be  no  son  of  Mrs.  Duffield,  by  the  said  Thomas 
Duffield,  wlio  should  attain  the  age  of  twenty-one  year^ 
then  upon  trtist  for  sucli  of  tlie  daughters,  if  any,  of 
Mrs.  Diifficld,  by  the  said  Thomas  DitffitUI,  as  should 
fii'st  attain  the  nge  of  tweoty-oue  years,  or  be  married 
under  that  age  with  the  conseut  of  tho  trustees  or 
trustee  for  the  time  being  of  that  his  will,  and  the  hein 
and  assigns  of  such  daughter  foi-  ever.  But  if  there 
sboukl  not  be  any  son  of  Mrs.  Duffield  by  tlie  said 
Tkomat  Dt^Uld,  who  should  attain  twenty-one,  nor  any 
daughter  who  should  attain  that  age,  or  be  married, 
•od  the  said  Thomas  Duffield  should  die,  leaving  th^ 
said  testator's  daughter,  'M.n.  Duffield,  him  surviving, 
then  upon  the  same  trusts  for  the  benefit  of  the  children, 
as  w^  sons  as  daughters  of  Mrs.  Duffield,  by  any  3» 
condhusbaod  with  whom  she  might  happen  to  intermarry, 
ns  were  therein  before  declared  concerning  the  said 
frediold  and  copyhold  &rms  and  estates,  for  the  benefit 
of  the  children  of  Mrs.  Ihrffield,  by  the  said  Thomas 
Di0eld,  But  if  there  should  not  be  any  son  of  Mrs. 
Duffield  by  such  after  taken  husband  who  should  attain 
twenty-CND^  dof  a  daughter  who  should  attain  that  age, 
or  be  manJed  with  stich  ctMisent  as  aibresaid,  then  vfoix 

trust 
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trust  for  the  said  J.  Elwes  in  fee.     The  testator  then       1825. 
bequeathed  to  die  J.  Elwes  and  A.  H.  Chambers  such  a        — — 

Dorrisi» 

sum  in  the  public  stocks  of  Great  Britain^  as  would  pro-        ng^M 
dnce  a  certain  annual  sum  to  be  paid  to  several  persons 
for  their  lives ;  the  principal  sum  after  their  deaths  to  fall 
into  the  residue.     The  will  then  proceeded  in  the  words 
following,  that  is  to  say,  ^'  and  as  to,  for,  and  concerning 
all  the  rest,  residue,   and  remainder  of  the  property 
of  which  I  shall  be  possessed,  or  to  which  I  shall  be 
entitled  at  the  time  of  my  decease,  or  over  which  I  have 
a  disposing  power,  whether  the  same  consist  wholly  or 
in  part  of  estates  of  freehold,  copyhold,  or  for  years, 
money  in  the  funds,  upon  mortgage^  or  otherwise  out 
upon  security,  or  at  interest  debts,  or  of  whatever  other 
nature  the  same  or  any  part  thereof  may  be,  I  give,  de* 
vise,  and  bequeath  the  same  and  every  part  thereof  unto 
the  said  J.  Elwes  and  A.  H.  Chambers^  their  heirs,  exe* 
cutors,  administrators,  and  assigns*,   upon  trust  that 
they  the  said  J.  Elwes  and  A*  H.  Chambers^  or  the  survi« 
vor  of  them,  or  the  heirs,  executors,  administrators,  or 
assigns  of  such  survivor  do,  and  shall,  with  all  convaiient 
speed,  after  my  decease^  sell,  dispose  of,  and  convey  all 
and  singular  my  freehold,  copyhold,  and  leasehold  eB* 
tates,  with  the  appurt^fiances  either  together  or  in  par- 
ods,  and  either  by  public  auction  or  private  contract, 
as  to  him  or  them  shall  seem  best,  unto  any  person  or 
persons  who  shall  be  willing  to  become  and  be  the  pur- 
chaser or  purchasers  thereof,  or  of  any  part  thereof  for 
the  most  money  and  best  prices  that  can  be  reasonably 
had  or  gotten  for  the  same,  and  to  make  and  execute  all 
audi  deeds,  surrenders,  conveyances,  assignments,  and 
assurances  in  the  law  as  shall  be  necessary  or  proper 
for  perfecting  the  sale  and  transfer  thereof  s  and  also  do 

and 
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S.       and  shall  make  sale  of  and  convert  into  money  all  such 

"*       Dart  and  parts  of  mv  personal  eslate  and  effects  as  stall 
L  DDmno      "^  '  ,       „  .  ■  . 

aeainii        not  Consist  of  money,  and  call  in  and  compel  payment 

of  all  such  parts  thereof  as  shall  consist  of  money  out 
upon  mortgage  or  other  security,  at  interest  or  other- 
wise,  and  also  get  in  all  debts  which  shall  be  doe  and 
owing  to  me  at  the  time  of  my  decease  in  such  manner 
as  they  shall  think  expedient.*"  And  the  testator,  after 
declaring  that  the  receipts  of  the  said  J.  Eltccs  and  A.  H- 
Chambers  should  be  good  discharges,  directed  tbat  the 
said  J.  Elves  and  A.  H.  Chambcjs,  and  the  survivor  of 
them,  his  executors,  administrators,  and  assigns,  should 
stand  possessed  of  and  interested  in  the  monies  to  arise 
or  be  gotten  in  by  the  means  aforesaid  or  otherwise 
under  or  by  virtue  of  that  his  will  upon  trust,  in  the  first 
place,  irom  and  immediately  after  his  decease  to  satisfy 
and  discharge  all  such  debts  as  should  be  due  and 
owing  by  him  to  any  person  or  persons  whomsoe\-er  at 
the  time  of  his  decease,  or  which  should  afterwards 
become  due;  and  in  the  next  place  to  pay  his  fiineral 
and  testamentary  expences,  and  then  to  pay  the  several 
l^acies  and  bequests  which  he  had  given  or  bequeathed, 
or  should  give  or  bequeath  by  that  his  will,  or  by  any 
codicil  or  codicils  thereto ;  and  after  full  payment  and 
satis&ction  thereof  in  trust  forthwith  to  lay  out  and  in- 
vest such  a  portion  of  the  residue  of  the  monies  to  arise 
and  be  produced  by  the  means  aforesaid  in  the  purchase 
of  so  much  and  such  sum  of  three  per  cent,  consolidated 
bank  annuities  in  the  names  of  the  sud  J.  Eliwes  and 
A.H.  Chambers,  orofthesnrvivorofthem,  his  executes, 
administrators,  or  assigns,  as  the  yearly  dividends  thereof 
would  amount  to  the  sum  of  1000^,  and  upon  trust  dar- 
ing the  natural  life  of  Mrs.  Di^ld^  to  pay  the  dividends 
U  of 
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of  the  said  S  per  cent  consolidated  bank  annuities  so  1825. 
to  be  purchased,  to  Mrs.  Duffieldf  for  her  separate  use ; 
and  the  said  testator  directed,  that  the  said  8  per  cent.  agama 
consolidated  bank  annuities  so  to  be  purchased  as  last 
aforesaid,  should  from  and  after  the  decease  of  his 
daughter  Mrs.  DuffieMj  &11  into  and  be  taken  as  part 
of  his  personal  estate,  and  be  disposed  of  in  manner 
thereinafter  declared  thereof."  The  will  then  declared, 
that  as  to  the  then  residue  of  the  monies  to  arise  and  be 
produced  by  the  sales  thereinbefore  directed  to  be  made 
of  the  testator's  real  and  personal  estate;  the  trustees 
should  be  possessed  thereof  upon  trust,  to  invest  the 
same  in  the  purchase  of  parliamentary  stocks,  or  upon 
real  securities  at  interest,  in  the  names  of  the  trustees, 
upon  the  trusts  thereinafter  expressed,  viz.  in  case  there 
should  be  only  one  child  of  Mrs.  Difffield^  by  the  said 
Thomas  Ditffield,  in  trust,  to  pay,  assign,  transfer,  or 
assure  the  said  stocks,  funds,  or  securities,  and  the  di- 
vidends and  interest  thereof  unto  such  only  child,  on 
his  attaining  the  age  of  twenty-one  years,  if  a  son,  or  on 
her  attaining  that  age  or  being  married  with  the  consent 
m  writing  of  the  trustees  for  the  time  being  of  his  will, 
if  a  daughter;  and  in  case  there  should  be  but  two  or 
three  children  of  Mrs.  Duffield  by  the  said  Thomas 
Thcffleld^  then  upon  trust  for  such  two  or  three  children, 
equally  to  be  divided  between  them,  share  and  share 
alike ;  the  shares  of  sons  to  be  paid  or  assured  to  them 
on  attaining  twenty-one,  and  the  shares  of  daughters  to 
be  paid  or  assured  to  them  on  attaining  twenty-one,  or 
being  married  with  such  consent  as  aforesaid.  Then 
followed  a  clause  of  survivorship  among  such  children, 
in  case  of  sons  dying  under  twenty-onet  or  daughters 
dying  before  twenty-one  or  marriage;  and  s  proviso 
Vol.  hi.  S  A  for 
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.)M|*       for  the  children  of  n  aim  (tying  under  twcnt;-OQej  len- 
^  ing  lawful  issue,  to  lake  tlieir  father's  share.     The  wiD 

"  SF^  ^^'^  proceeded  as  follows :  *'  And  my  will  is,  tliat  in  caw 
there  shall  be  four  or  more  children  of  the  said  Mr& 
Dwffieli,  by  tlie  i,'M  IViomas  Dvjield,  that  the  said 
J.  Elwes  and  A.  H.  CAavtOeis,  and  the  survivor  of  tbcoi, 
his  executors,  &c.,  shall  stand  and  be  possessed  of  tlw 
said  stock,  funds,  and  securities,  and  the  dividends,  iiH 
terest,  and  oniiunl  proceeds  tliereofuixin  trust;  in  thefinl 
place  to  purchase  widi  a  competent  part  tliereo^  or 
otherwisti  to  set  apait  thereout  tiie  sum  of  50,000/.  3  ptt 
cent,  consolidated  bank  nnnuitieis,  and  to  stand  piM> 
sessed  tliercof,  and  of  tlie  dividends,  iDterest^  and  h>> 
nuul  proceeds  tlieri;of,  in  trui^t  for  such  son  of  the  said 
Mrs.  Diiffidd,  by  the  said  Thumas  Diiffield,  who  under 
the  trusts  of  a  seltlcment  now  intended  to  be  forthwith 
mad^  aholl  become  possessed  of  an  estate  tail  in  the  said 
manor  ^  Marckam,  and  the  messuagea,  fiwMi  loads 
tenements,  and  hereditaaients  which  shall  be  coiaprtsed 
in  the  same  settlement ;  and  subject  to  the  paTBcnt  or 
setting  apart  of  the  said  sum  of  50,000/.  Sper  caU.  eott* 
soUdated  bank  annuities,  my  will  is,  tbal  the  said  J^  Jifcon 
and  A.  H,  Chancers,  and  the  survivor  of  tfacBV  his  exo- 
Gutors,  &C.,  shall  stand  anil  be  possessed  of  the  than  ronfan 
of  the  said  stoek,  funds,  and  securities,  ami  the  divi- 
dends, interest*  and  annual  proceeds  thereof  vpaa.  trmit 
ibr  Bucb  four  or  more  cluldren,  exclusive  of  sDch  aOM 
as  last  aforesaid  of  the  said  Mrs.  DugUid  by  tba  uiA 
Thomas  Di^eid,  equally  to  be  divided  between  liaatt 
share  and  share  alike,  and  to  be  paid,  ass^aed,  ttan^ 
ferred,  or  assured  to  then  respectively,  at  the  same  tint 
or  times,  and  with  such  benefit  of  survivonh^  siBMigA 
them,  and  is  such  ntanner  in  aU  mpects  as  is  baah 
'before  directed  and  declared  of  &ud  coDcenung  the  said 
i8  stocfc% 
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fltodcs,  fimdif  and  tecurilMS)  and  the  dividends,  interesty  18S5» 
and  annual  prooeeds  thereof  in  die  event  of  there  being  -^ 
only  two  <Nr  three  chSdren  of  the  said  Mrs.  Duffidi^  hy  o^fomat 
^btsaidTkamasDuffield:'  The  will  diea  provided,  that 
in  case  die  said  T^onuu  Di0M  should  die,  leaving  the 
phintifl^  Mrs.  Di^dd^  surviving  hiniy  and  without  hav^ 
ing  issue  bjr  her,  or  if  he  shonld  leave  issue  bj  her,  and 
all  such  issue  bdng  sons  should  die  under  twent]M>ne^ 
and  without  lawful  issuer  or  being  daughters  should 
die  under  that  age,  and  without  having  been  married 
with  such  consent  as  slbresaid,  then  the  said  trustees 
dbould  from  and  after  such  the  decease  of  the  said  Tho^ 
mas  Dt^Seldj  and  such  iiulure  of  issue  as  afiiresaid, 
stand  possessed  of  die  stocks,  funds,  and  securities,  in 
or  upon  which  the  mcMiies  to  arise  and  be  produced 
from  the  re»due  of  the  testator's  real  and  personal 
estate  thereinbefore  devised,  under  the  trusts  therdn- 
beface  declared  thereof^  should  be  Imd  out  at  in- 
vested, iqpon  trust  to  pay  the  interest  and  dividends 
thereof  from  time  to  time,  during  the  life  of  Mrs. 
JDtgfiddf  to  such  persons  as  she  should  in  writing  i^  ^ 
pcnnt^  and  in  defiralt  of  appointment  upon  trusty  to  pay 
the  said  interest  and  dividends  to  herself  for  her  se- 
parate use.  The  will  then  made  nmilar  provision  fi)r 
the  diildren  of  Mrs.  Hnffidi  by  any  secimd  husbands 
And  in  case  (tf  the  decease  of  the  phuntiff  Mrs.  Duffield^ 
willioat  leaving  any  issue  of  her  body,  who  by  virtue 
of  die  trusts  of  that  his  will  riiould  become  entided  to 
liw  siud  stocks,  funds,  or  securities,  and  the  dividends, 
tfrterest,  and  annual  proceeds  diereo^  then  the  test»»^ 
tor  gave,  bequeathed,  and  diqxised  of  the  same  stocks, 
finds,  and  securities,  and  the  dividends,  interest,  and 
prooeeds  thereof,  in  manner  therdn-mentioned; 

3  A  8  diat 
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that  is  to  sey,  he  then  gave  certain  sums  to  char'itRble 
purposes ;  aad  as  to,  (or,  and  concerning  all  the  tlien 
residue  of  the  said  stocks,  funds,  and  securities,  and  the 
interest,  dividends,  and  annual  proceeds  thereof  he 
gave  and  bequeathed  tlie  same  and  every  part  thereof 
'  unto  the  said  J.  E/vxs,  his  executors,  administratoni, 
sad  assigns,  for  his  and  their  own  use  and  benefit;  and 
to  be  paid,  assigned,  transferred,  and  assured  to  him 
and  them  accordingly.  And  the  testator  further  willed, 
that  his  trustees  should  by  and  out  of  the  rents,  issues, 
and  profits  of  the  said  freehold  and  copyhold  estates 
by  that  his  will  first  devised,  and  by  and  out  of  the  pari 
or  share  of  and  in  tlie  said  stocks,  funds,  and  securities, 
and  the  dividends  and  interest  thereof,  to  which  any  child 
or  children  of  the  plaintiiT  Mrs.  Ditfficld,  by  the  sdd 
Thomas  Dufficld,  or  by  any  after  taken  husband,  should 
l>e  prcsiunptively  entitled,  pay  and  apply  for  the  main- 
tenance and  education  of  any  such  child  or  children 
in  the  meantime,  and  until  his,  her,  or  their  share 
or  portion,  shares  or  portions,  should  become  payable, 
such  yearly  sum  and  sums  of  money,  as  to  the  tnis- 
tees  should  seem  meet;  and  the  testator  empowered 
his  trustees  Irom  time  to  time,  when  necessary*  to  alter 
and  vary  the  securities  upon  which  the  monies  arish^ 
from  the  said  residue  of  hi;  real. and  personal  estate 
tliereinbefore  bequeathed,  shoirid,  under  the  bnists  thov- 
inbefore  declared  thereof  be  invested :  and  he  also  on- 
powered  the  trustees  for  the  time  being  of  his  will,  doiiog 
the  minority  of  such  child  of  Mrs.  Duffieldf  as  by  virtue 
of  the  limitations  thereinbefore  contwned,  should  be 
presumptively  entitled  to  the  said  freehold  and  copyhold 
estates  first  thereinbefore  devised,  to  demise  or  lease  all 
or  any  part  sf  the  said  fireehold  and  copyhold  estates, 
1$  fat 
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for  any  term  not  exceeding  twenty-one  years,  in  pos-       1825. 
session,  and  with  such  clauses  and  restrictions  as  therein     J 

DurriELD 

mentioned ;  and  the  testator  appointed  the  said  J.  Elwes       against 
and  the  defendant  A.  H.  Chambers  joint  executors  of 
that  his  will,  and  he  thereby  revoked  all  former  and 
other  wills  by  him  at  any  time  heretofore  made;   and 
declared  that  to  be  his  last  will  and  testament 

Some  time  after  the  making  of  his  will  the  testator  drew 
two  cross  lines  with  his  pen  over  a  part  of  his  will,  be- 
tween the  *  in  p.  7 1 1 .  and  the  *  in  p.  7 1 2.,  and  which  con- 
tained the  direction  for  tlie  sale  of  his  residuary  free- 
hold, leasehold,  and  copyhold  estates.  The  testator,  after 
making  his  will,  and  before  his  codicil,  purchased  con- 
siderable estates  in  fee  simple,  consisting  of  the  manor 
of  Withersfieldj  with  the  perpetual  advowson  of  the  rec- 
tory of  Withersfield^  and  about  1283  acres  of  freehold 
land,  situate  in  the  parishes  of  JVithersfield  and  Haverhill 
aforesaid,  in  Suffolk;  and  he  was  seised  thereof  at  the 
times  of  making  his  codicil  and  of  his  death.  He  after- 
wards made  and  published  a  codicil  to  his  will,  bearing 
date  the  Sd  of  March  1821,  duly  executed  and  attested, 
to  pass  freehold  estates ;  the  codicil  was  verbatim  as  fol- 
lows :  **  Having  some  short  time  back  drawn  my  pen 
through  the  first  fifteen  lines  of  the  sixth  sheet  of  my 
last  will  and  testament,  dated  on  or  about  the  1st  day 
oi  Marchj  in  the  year  of  our  Lord  1811,  and  being  ap- 
prehensive that  such  rasure  not  being  witnessed  might 
lead  to  litigation,  I  George  Elwes  do  declare,  by  this  my 
codicil  to  the  said  will,  that  the  sole  intention  of  such 
rasure^  was  and  is  to  revoke  that  part  only  of  the 
aforesaid  will  whereby  I  direct  the  sale  of  my  freehold 
property,  which  sale  I  accordingly  do  hereby  revoke ; 
and  X  do  hereby  direct  and  appoint,  that  the  son  law- 
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fi%  BcgBttcn  of  my  danfjii^m  B.  R  BiggUH  iih» 
ikflH  first  attein  die  age  tt  tireotjKite  yflif%  iM^ 
OB  atti&nDg  tii^  ag%  dum^  lib  babM  fir  dM  rf 
AfawT/  nd  I  gife  mi  deriM  to  tbe  aM  Ml  tfmf 
dwghtw  tforctai^  an  kb  attabdng  dM  age  ef  liNatf* 
ana  yaan>  and  ahanging  Ua  UMe  to  JBRai^^  al  oljr'ito^ 
Iiold  propuitjiy  laBflBj  taMdHenbji  and  AeMulHiaaaiBMhi  99 
hefB  and  to  bald  tohJamiyaaidgnaWhoni  Mi  bato-itad 
aarigBB  ibr  aror.  Alao^  I  gii%  aad  baqaeMlt  td^  aqjp  aflfe 
A  jr.  J9Hto%  for  and  daring  the  leMii  of  Ber  ilaMnl 
m^  my  aiwMnng  nonwj  muaao  ann  Dang  on  fMa-  lariiiM 
is  Hi^^^an^  in  ilw  parisb  of  Jfiffy-JMaiMBi  aatf  I 
ftiao  giw  VNO  miy  faKi  mm  na  aoataaaa  or  tM^  aBB 
hoBMS  and  I  do  Imaby  ooaiinata  and  ly^oinrifa  Rtf« 
Yarand  mram  J3&b  of  WkiUitigtm  laMarf^  fti  ^ 
oaancyot  trnMinmsiaiifff  la  do  my  cjiacMUf^  nh  tn^rana 
af  ay  lata  bwthar  JMii  Jfag^  Enqwr^  d^ndHiHa^  JiMf 
I  db  hereby  ratify  and  eofiflrm  the  afbre-mentiaiied  #0 
and  testament,  dated  as  aforesaid,  except  as  is  before  exr 
cepted/*  Oeorge  Ehoe^,  tbe  testator,  nerer  after  the 
making  of  his  will  made  any  settlement  whatever  of  the 
manor  ofMarcham,  or  of  any  other  part  of  his  property. 
Oft  the  2d  of  September  1821  the  testator  Oeorge  Ehoes 
died,  without  revoking  or  altering  his  wiH,  save  a» 
aforesaid,  and  without  revoking  or  altering  his  eodiei^ 
leaving  the  defendant^  A^  M*  Elwes^  his  widow,  and 
the  plaintiff,  E.  F.  BuffSeldf  his  daughter  and  only 
child,  and  heir  at  law,  and  heir  accordiag  t»  tile 
custom  of  the  manors  whereof  his  copyhold  estaHea  wera 
bolden,  and  also  hia  sole  next  of  kin.  The  phhi^ 
tifls,  Mr.  and  Mrs.  Dtgffteld,  at  the  testator's  disadii 
had  and  now  have  living  five  children,  namely,  thefaf 
ddest  child  and  onJy  son,  the  defendant,  G.  T.  W.  H. 

DuffUld, 
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DiiffieUj  now  of  the  age  of  ten  years,  and  four  youh^r       1825. 
children,  the  infant  defendants,  C.  Duffieldf  M.  Dnffiddj 
A.  Dtgffield^  and  &  E.  Di0>ddn    John  Ehoes^  one  of  the        agqina 
executors  and  trustees  named  in  the  will,  died  before  the 
testator ;  the  other  executor  and  trustee  therein  named 
suryived  him,  being  the  defendant,  A.  H.  Chambers. 

Upon  the  hearing  of  this  cause  before  the  Vice- 
Chancellor,  his  Honor  directed  this  case  to  be  made 
for  the  opinion  of  the  Judges  of  this  court,  upon  tJie 
fidlowing  questions. 

first,  Whether  the  devise  of  the  freehold  part  of  the 
estate  at  Southwood  Park^  and  of  the  frediold  farm  and 
estate  at  Haverhill  contained  in  the  will  is  revoked  by 
the  codicil  ? 

Second,  Did  the  manor  of  Marcham  pass  under  the 
residuary  devise  contained  in  the  testator's  will ;  and  if 
it  did,  was  such  devise  revoked  by  the  codicil? 

Third,  Did  the  manor  of  Marcham  pass  under  the 
codicil  to  the  first  son  of  the  plaintiff  E.  F.  Duffieldf 
who  shall  attain  twenty-one  years,  and  change  his  name 
to  Ehoeij  or  to  whom  does  the  same  belong  ? 

Fourth,  Does  the  estate  at  Withersfkld  and  Haverhill^ 
purdias^  after  the  testator  made  his  will,  pass  under 
the  devise  in  the  codicil  to  the  first  son  of  the  plaintiff 
B*  F.  Diiffidd,  who  shall  attain  twenty-one  years  and 
diange  his  name  to  Elwes^  or  does  it  go  to  the  resi- 
duary devisee  under  the  joint  operation  of  the  will 
and  codicil,  or  does  it  descend  to  the  testator^s  heir  at 
law? 

FifUi,  To  whom  belong  the  surplus,  rents,  and  pro- 
fits  of  the  said  copyhold  estates  at  Soutkmod  Park  and 
of  the  sud  freehold  estate  at  the  same  place,  and  of  the 
said  Irediold  farm  and  estate  at  Haverhill  (if  the  devise         ^ 
of  such  estates  contained  in  the  will  was  not  revoked  by 

S  A  If  the 


CASES  IN  HILARY  TERM 

the  codicil),  after  providing  for  the  maintenance  of  the 
devisee  thereof,  until  a  first  son  of  tlie  said  pluntifl* 
E.  F.  Dt^eld  shall  attain  twenty-one  years,  or  in  failure 
of  snch  son  till  a  daughter  shall  attain  tliat  age,  or  be 
married  with  consent  according  to  the  will? 

Sixth,  To  whom  do  the  intermediate  rents  and  pro- 
fits of  such  of  the  testator's  freehold  estates  as  are 
efiectually  devised  by  his  codicil  to  the  son  of  the  plain- 
tiffs. /',  Dtjffield,  who  shall  first  attain  twenty-one  yean 
and  change  his  name  to  Elwes,  until  such  events  take 
place,  belong?  This  case  was  argued  at  the  aittitigs 
after  last  Easter  term  by 

Tindal  for  tlie  plainti^.  To  the  first  question  the 
court  must  say  that  the  devise  of  the  fireehold  part  of 
the  estate  at  Southwood  Pari;  and  of  the  freehold  fimo 
and  estate  at  Haverhill,  is  not  revoked  by  the  coditn!. 

If  the  words,  "  all  my  freehold  property,  lands,  teo^ 
ments,  aiid  hereditaments,"  in  the  codicil,  had  stood 
alone  and  unexplained,  they  would  have  been  sufiicient 
to  revoke  the  former  devise,  because  there  would  have 
been  a  new  disposition  of  that  property  inconsisteat  with 
the  old  one.  But  they  are  restrained  by  other  parts  of 
the  codicil,  and  the  court  will  look  to  the  whole  of  it  in 
order  to  discover  the  real  intent  of  the  testator.  Gene- 
ral words  in  a  release  have  been  controlled  by  the  reci- 
tal, Thorpe  v.  Thcarpe  (o),  and  the  same  rule  of 
construction  ha!i  been  applied  to  the  condition  of  a 
bond,  Jjord  Arlington  v.  BerrUke  (i),  and  to  the  <^>eni- 
tive  part  of  a  grant  by  deed  poll,  (Xiijer  v.  Daniel  {e)  ,- 
and  if  this  has  been  so  generally  the  case  as  to  deeds  k 


{t)  lLd.aayn.25S.  <})  3  Snuld.  *n. 

(t)  I  UtT.  SOO.,  and  N«  Lord  CMumMty  t.  CUmon,  3  MOr.  X43. 
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fortiori,  the  same  principle  should  be  applied  to  wills.  1825. 
The  intention  of  the  testator  is  extremely  clear ;  he  had  •— 
made  a  will,  and  having  drawn  a  pen  through  part  of  it,  agamai 
he  makes  a  codicil,  and  therein  states  that  where  he  had 
drawn  a  pen  through  the  will  he  meant  to  cancel  it 
That  shews  that  he  intended  all  the  other  parts  to  re- 
main uncancelled.  He  then  proceeds  to  make  a  dispo- 
sition of  his  property,  and  certainly  uses  very  compre- 
hensive words;  but  the  fair  construction  of  them  is,  that 
they  were  intended  to  apply  to  that  property  only  as  to 
which  the  will  had  been  cancelled.  The  last  words  of 
the  codicil  put  this  beyond  doubt,  for  by  them  the  tes- 
tator ratifies  and  confirms  the  aforementioned  will  and 
testament,  esxept  as  is  before  excepted.  Now  the  devise 
'pf  Southwood  and  Haverhill  is  not  before  excepted,  un- 
less by  implication,  and  if  the  testator  had  intended  not 
to  confirm  the  devise  of  those  estates,  he  would  have 
said,  '^  except  in  those  respects  in  which  a  different 
disposition  is  hereby  made.''  [^Bayley  J.  Southwood  Park 
is  stated  to  be  part  fireehold  and  part  copyhold,  there  is 
nothing  to  shew  a  revocation  as  to  the  copyhold.] 
That  is  a  strong  argument  to  shew  that  he  did  not  in- 
tend to  revoke  the  devise  of  any  part  of  Southwood  Parkf 
as  that  would  have  the  effect  of  dividing  it. 

Then  as  to  tlie  second  question :  the  manor  of  Mar^ 
cham  did  not  pass  under  the  residuary  devise.  In 
dealing  with  a  residuary  clause  as  to  personalty,  the 
courts  incline  to  put  a  large  construction  upon  the  words, 
in  order  that  the  testator  may  not  die  intestate  as  to  any 
part,  but  the  rule  as  to  realty  is  different,  for  the  heir 
at  law  b  not  to  be  disinherited,  unless  by  express  devise 
or  necessary  implication ;  and  in  this,  as  in  all  other 

cases,  the  intention  of  the  testator  is  to  be  looked  to. 

Now 


Now  as  a  testator  can  only  devise  what  real  proper^  he 
has  at  the  lime  of  making  his  will,  and  not  what  he  has 
at  the  time  of  his  death,  every  devise  of  real  property, 
thoagh  in  form  it  mny  be  residuary,  is,  ia  substance, 
specific,  Heme  v.  Lord  Dmimaidh  (a),  Milner  v.  Slaio-  (4), 
irtfflJ  V.  Bland,  (c)  If  then  the  manor  of  Martham 
was  intended  to  pa«s  under  the  residuary  clause,  it  t 
passed  as  a  specific  devise,  and  this  absurdity  follom ; 
the  testator  devises  thiit  manor  to  be  sold,  and  a 
certain  portion  is  to  be  tliereliy  raised  in  trust  for  Uie 
grandson,  who  by  virtue  of  n  sftllemenl  d>en  intended 
to  be  made  would  be  seiKCil  of  an  estntc-tnil  in  this  very 
same  manor.  [Baylftf  J.  The  settlement  was  to  be 
made  immediately,  whereas  the  will  would  not  operate 
untU  his  death.}  He  speuks  of  the  settlement  as  of  a 
thing  to  be  in  operation  at  the  same  time  as  his  wtU. 
Now  on  act  done  after  the  making  of  a  will  whidi  b 
hiconsistent  with  it,  has  been  held  to  operate  as  a  revo- 
ca&<m{d\  k  fortiori  therefore,  any  tibing  in  die  «9I 
hsdf  Inconsistent  with  8  particular  devise,  raust  sofGoe  to 
shew  that  such  a  devise  was  not  within  the  scope  of  die 
testator's  Intentions.  Again,  in  die  will  the  testator  re* 
fers  to  die  settlement  made  on  his  wife  before  her  mar- 
riage, and  by  whidi  an  annuity  for  her  tife  was  charged 
oa  the  manor  of  MartAtany  and  he  confirms  that  aomittf ; 
but  the  residoary  chmse  directs  that  all  die  {noper^ 
mendooed  in  it  shall  be  sdd.  tBa^ey  J.  The  estate 
idg^  be  wAA  subject  to  the  aontti^]. 

As  to  the  dinxl  qnestion :  the  manor  of  Mireiaat 
did  not  pass  under  the  codicil,  but  bebnga  to  the 


{«)  7  Va.  147. 


(»)  8  Va.  30J. 
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tcstator^s  heir  at  law.  This  qaestion  involTes  two 
oliiers ;  firsts  whether  the  words  in  the  codicil,  <^  all 
my  fireehold  properQr,  landsy  tenementSy  and  here- 
ditamentsy''  were  hatended  to  operate  on  aoy  other 
property  than  that  a&cted  by  the  erasure  in  the 
will.  Secondly,  whether  the  codicil  is  soch  a  repub- 
lication of  the  will  as  to  make  it  npeak  from  the  time 
when  the  codicil  was  executed,  so  as  to  include  the 
manor  of  Maroham  in  the  residuary  dause.  The  argu- 
ment on  the  fourth  question  will  embrace  these  two 
points ;  and  the  deciskm  of  that  question  will  dispose  of 
the  third,  unless  a  distinction  can  be  taken  between 
lands  purchased  after  the  making  of  the  will  and  before 
the  codicil,  and  lands  which  at  the  tbne  of  making  dw 
will  the  testator  did  not  intend  to  pass  by  it,  but  to  in*- 
dude  them  in  a  settlement ;  the  idea  of  making  which 
ha  afterwards  abandoned  before  the  making  of  the 
eadieil.  There  does  not  appear  to  be  any  ground  for 
•■eh  a  distinction;  the  two  questions^  therefore^  may 
be  coupled  together.  As  to  the  fomrth  question  then : 
Am  estates  of  Witker^M  and  Haverhill  desosnded  to 
the  tostator's  hdr  at  law.  It  must  be  admitted  on  the 
MsAority  of  GooMOe  ▼.  MereJiii  (a)  and  Htdme  r. 
Iinigaie{b)  that  the  codicil  wonld  be  such  a  repob- 
caticn  of  the  will  as  to  make  afl»^-p«rolla8ed  lands  paw 
by  the  residuary  dense.  But  in  this  case  tba  re^- 
fldnary  dause  in  the  will  was  itsdf  revoked  so  for  as 
wtmda  to  the  real  estate  by  the  drawing  m  line  through 
the  power  of  sale  before  the  codicil  was  made.  And 
where  a  codicil  can  be  shewn  to  relate  cmly  to  the 
republication  of  part  of  a  will  it  wiU  not  paos  after 


1895. 
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purcliased  estates,  Strathmore  v.  Baaxs.  (a)  Now  tlie 
principal  object  of  the  testator  was  to  explain  by  his 
codicil  tlie  erasure  that  he  had  made  in  his  will,  and  to 
provide  for  the  disposition  of  that  property  as  to  wbic^ 
be  had  revoked  the  will;  and  in  Thflbtsson  v.  iVood- 
ford{b)  Bnller  5.  says,  that  "slight  circumstances  are 
sufHcient  to  qualiry  and  restrain  getieritl  words."  At  all 
events,  the  meaning  of  the  testator  is  very  doubtful,  and 
it  ia  difficult  for  any  person  to  decide  whether  this  pro- 
perty passed  by  the  will  or  the  codicil ;  and  ihe  heir  at 
law  is  entitled  to  the  benefit  of  that  doubt. 

As  to  the  fifth  question :  the  rents  and  profus'thereiu 
mentioned  belong  to  the  customary  heir  of  the  copyhold, 
tmd  the  heir  at  law  of  the  freehold  respectively.  This 
depends  on  tlie  nature  of  the  devise  oix^teSouthwoodanA 
HenxriU  estates  to  a  son  or  daughter  of  Mrs.  Duffield. 
It  is  an  executory  devise,  and  untU  it  vests  the  surplus 
rents  go  to  the  heir  at  law,  unless  they  are  disposed  of 
by  the  residuary  clause.  Boraston's  case  (c)  will  probably 
be  cited  contrk ;  but  that  was  s  devise  to  A.  for  eight  years, 
remainder  to  the  testator's  executors  until  H,  attuned 
twenty-one,  then  to  him  in  fee;  but  here  there  was  no 
person  in  esse  ^answering  the  designation  in  the  will. 
The  time  at  which,  and  the  person  in  whom  the  estate 
would  vest,  were  both  uncertain.  It  is,  therefore,  a  de- 
vise of  a  future  interest  in  lands  not  to  take  eSect  at  Ibe 
testator's  death,  but  limited  to  arise  and  vest  uptm  a 
future  contingency;  which  b  the  definition  commonly 
given  of  an  executory  devise.  ((2)     Doe  v.  Moore  {e), 

(o)  9  B.t  p.  SCO.  (i)  4  Vtt.  sss. 

(c)  3  Oi.  19.  ((f)  See  Feamt,  381.  4th  adit. 

{c)   li£<ul,e01. 

Brontfield 
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Bromfield  v.  Crcmoder  (a),  Doe  v.  N<meU  (i)  are  all  distin-        1825. 
iniishable^  for  in  none  of  them  was  there  the  double      _ 
doubt  which  has  been  shewn  to  exist  in  the  present  case.        of^amu 
It  is  manifest  that  the  testator  did  not  at  the  time  of 
making  his  will  think  of  any  particular  person  as  answer- 
ing the  description  in  the  will ;  for  the  terms  which  he 
uses  are  all  negative^  and  not  positive;  which  proves 
clearly  that  he  contemplated  the  possibility  of  there 
being  no   person    to   answer    the  description    ^ven. 
And  again,  in  the  clause  giving  a  leasing  power  to  the 
trustees,  he  speaks  of  the  child  presumptively  entitled, 
which  is  not  the  language  of  a  person  meaning  to  give 
a  vested  interest.   This  case  is  hardly  to  be  distinguished 
from  Bullock  v.  Stones,  (c)    That  was  a  devise  of  a  real 
and  personal  estate  to  the  first  son  of  A.  when  he  shall 
attain  twenty-one.     A.  had  no  son  at  the  date  of  the 
will  or  the  testator's  death:  held,  that  as  to  the  real 
estate  it  was  a  good  executory  devise.     If  the  devise  in 
question  be  an  executory  devise^  the  rents  and  profits  in 
the  mean  time  until  it  vests,  belong  to  the  heir  at  law, 
Hopkins  V.  Hopkins  (d),  Stanley  v.  Stanley  {e),  unless  the 
residuaiy  clause  is  sufficient  to  pass  them.     That  they 
are  not  included  in  that  clause  is  plain,  for  every  thing 
there  given  is  in  trust  to  sell ;  now  he  could  not  have 
intended  these  surplus  rents  ta  be  sold.     Neither  do 
they  pass  by  the  codicil,  for  such  surplus  rents  and 
profits  will  not  pass  where  there  is  an  executory  devise, 
unless  by  the  words  *^  rest  and  residue,''  which  are  not 
found  in  the  codicil,  Gibson  v.  Lord  Mont/brt.  (/)    The 


(a)  1  iSr.  R.  313,  (b)  1  AT.  j*  &  327. 

(e)  2  Ves,  sen.  521.  (d)  1  Ves.  WD.  268.     1  jUk.  581. 

W  16  Ves.  496.  (/)  I  Tef,  sen.  491.         , 

inter- 


ifltermediate  rents  mentioned  in  tUe  sutth  queiuon  go  to 
the  heir  at  law,  on  ihe  same  grounds  bs  the  suiplus  nau 
alrwuly  discussed.  Besides,  the  ai^uinem  on  the  re- 
siduary clause  in  &vor  of  tlie  son  of  Mrs-  IkfffUld  does 
not  ap]dy  to  tl>ese  rents,  for  (iie  devise  to  him  is  by  the 
codicil  wliicli  had  previously  revoked  that  clause'     • 


Dampur  fbr  G.  T.  W.  H.  Daffidd,  only  aon  oT  the 
pUintil^.  The  deviie  mentioned  in  the  first  qucstioD  is 
revoked  by  the  codicil.  It  i^ipuars  to  have  been  (fas 
goiei-al  intention  of  the  testntor  not  to  die  intttsuta  as 
to  any  part  of  \u»  propt:rty ;  and  the  words  of  iIm 
codicU  are  sufficiently  compreheu>>ive  to  cany  tfast  to- 
tenti oil  into  efiecL  He  also  had  certain  portiiaiW  in- 
tonti,  die  first  of  which  was,  ttiat  all  his  proper^  shoidd 
he  divesbxl  out  of  the  son  of  Mr.  and  Mrs.  Di^idd  if 
ho  u^ectod  to  take  tltc  name  of  Eiwei,  But  if  Stmt^ 
tBood  and  Haverili  do  not  pas*  hy  the  oodicilt  t^at  BMM 
may  \>t  defi»tsdt  for  then  the  son  wdl  be  ^ile  *■  tak* 
and  hold  those  estates   without  taking  dw  mhiw  fif 

Secondly,  the  manor  of  Msrotam  did  past  ^  *a 
les&duarjr  clause  of  the  will.  1^  aiigumait  agii«i> 
this,  founded  on  th«  circuoistenoe  sf  its  being  chigart 
with  an  aimuit^,  is  of  no  wwght,  fbr  the  vmkIm  DwiM 
ts^  it  subject  to  that  charge.  This  devise^  \ 
was  sevokad  Ie^  the  codieil,  and  by  the  « 
the  BOanor  of  Matdum  passed  to  tin  fint  sot  of 
£.  F.  DtfffiM  mbc  thall  attaia  the  age  of  Mnn^^wa 
years  and  change  his  name  to  Ehoes,  which  is  the  third 
question  propoaed.  The  circumstances  of  tke  taststv 
and  his  family  had  varied  much  between  the  date  of  the 
will  and  the  codicil.    Ten  years  had  eU^tsed,  and  he 

had 
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• 

luul  not  made  the  settlement  mentioiied  in  the  will*    At       18S5. 
the  date  of  the  will  his  daiuditer  bad  no  diildren ;  at     ^ 
the  date  of  the  codicil  she  had  five,  CNoe  son  and  fiMir       t^eAui 
daughters,  and  in  the  intenral  the  testator  had  bought 
new  estates.    Under  these  circumstances  the  codidl  was 
made,  and  it  appears  to  haye  a  thre&jbld  operation ;  it 
revokes  the  former  residuary  devise,  disposes  of  all  the 
(MToperty  not  included  in  the  wiU  or  afterwards  pur- 
chased, and  in  all  other  respects  conGrms  the  wilL    The 
codicil  may  be  read  thus :  *'  Whereas  I  have  disposed 
by  my  will  of  all  but  tlie  manor  of  Marckam  to  be  sM^ 
I  now  revoke  that,  and  give  all,  without  exception,  to 
my  grandson."     The  codicil  contains  no  exception; 
and  to  say  that  the  manor  of  Marcham  did  not  pass  is, 
in  efifect,  to  say  that  the  codicil  without  an  exception 
had  no  greater  effect  than  tlie  will  with  an  exception. 
It  was  excepted  out  of  the  will  for  the  purpose  of  being 
settled ;  that  intention  was  abandoned  before  the  date  of 
the  codicil ;  the  reason  for  the  exception  was,  therefoir^ 
at  an  endt     An  argument  has  been  drawn  from  the 
words  of  the  codicil  as  to  the  intentkm  of  the  testatior; 
now  he  does  not  state  that  the  sole  intent  of  the  codicil 
was  to  revere  tlie  residuary  clause,  but  that  the  sole  in* 
VaA  of  the  rasure  was  to  do  tha^  and  then  he  proceeds 
to  make  a  new  disposition  of  his  property. 

Fourthly,  the  estates  at  Wither ffidd  and  HaverhiU^  pur^ 
chased  after  the  testator  made  his  will,  pass  under  the  de- 
vise in  the  codiciL  All  the  circumstances  which  tend  to 
shew  an  intent  to  pass,  by  the  codicil,  laods  excepted  out 
of  the  wiU,  shew  also  an  intent  to  pass  after-purchased 
property.  The  devise  in  the  residuary  clause  of  die 
will  is  for  sale  only,  the  codicil  revokes  the  power  of 
sale,  which  is  the  same  in  efifect  as  revoking  the  devise. 

The 
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1825.        The  residuary  clause  may»  therefore,  be  read  as  if  no 
^  mention  of  freeholds  were  made  in  it.  and  if  so  the 

agfdiut  codicil  cannot  make  it,  by  republication,  pass  the  after- 
purchased  freeholds.  But  those  estates  pass  by  the 
codicil  itself  there  are  no  words  to  describe  a  particular 
part  of  the  testator's  lands,  no  words  of  refisrenoe, 
nothing  to  restrain  or  qualify  the  meaning  of  the  general 
expression,  ^<  all  my  freehold  property,  lands,  tenements, 
atid  hereditaments."  The  case  of  Lord  Siratkmore  t. 
Bcnoes  certainly  resembles  this,  except  as  to  one  point, 
and  upon  that  point  the  decision  proceeded.  There 
the  codicil  contained  words  of  reference  which  explained 
the  testator's  meaning.  The  case  was  thus:  testator 
devised  all  his  freehold  and  copyhold  manors,  mes- 
suages, tenements,  and  hereditaments  whatsoever  in 
trust;  he  afterwards  purchased  other  lands,  and  then 
made  a  codicil  reciting  that  he  had  devised  all  his  free- 
hold and  copyhold  manors,  &c.  (as  in  the  will) ;  he  then 
revoked  the  devise  in  trust,  as  far  as  concerned  some  of 
the  trustees,  and  proceeded:  ^^  I  do  hereby  give  and 
devise  my  said  lands,  &c.  and  do  hereby  make  and 
declare  this  codicil  to  be  part  of  my  last  will.''  And  it 
was  held  that  the  after-purchased  lands  did  not  pass. 

The  fifth  question  relates  to  the  intermediate  profits 
of  the  Southwood  and  Haverhill  property.  The  sixth  to 
the  same  profits  of  the  after-purchased  lands ;  and  as 
this  question  is  the  more  simple,  it  may  be  convenient  to 
take  it  first  All  the  cases  from  Barastoris  case  down 
to  Warier  v.  Hutchinson  (a)  shew  that  words  seemingly 
of  condition  precedent,  may  be,  by  intent  of  the  testator, 
words  of  condition  subsequent,  such  as  may  afiect  the 

(a)  I  B.iC.  731. 

m 
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possession,  but  not  the  Interest,  Trodd  v.  Dabmes{a\       1825. 
Bromfield  v.  Crcmden  Doe  v.  Moore.     It  is  relied  on      _ 

•^  DUFFIELO 

for  the  plaintiffs  that  in  this  codicil  there  is  no  persona        against 
designata,  but  that  is  not  necessary,   Doe  v.  Nowclly 
Driver  v.  Frank  {b)j  where  those  who  took  a  vested  in- 
terest under  similar  words  were  not  alive  at  the  death  of 
the  testator;  and  in  the  latter  case  Dumpier  3.  says,  ^^  It 
has  always  been  an  object  with  courts  of  law  and  equity 
to  vest  interests  as  soon  as  the  words  of  the  instruments 
will  admit  of  it     The  words  Jrom  and  immedicUely  after 
point  out  the  time  when  th^  party  shall  come  into  pos- 
session, and  whether  the  devise  be  immediate  or  in  re- 
mainder makes  no  real  distinction."    As  to  the  negative 
words  in  the  codicil,  they  were  equally  strotig  in  Doe  v. 
Underdawn  {c\   but  did   not  prevent,  the   estate  from 
vesting.     The  case  of  Bullock  v.  Stones^  cited  for  the 
plaintifis,  is  rather  an  authority  in  &vor  of  their  son, 
for  there,  as  soon  as  a  grandson  was  bom,  he  took  the 
rents   and   profits   from  the   heir  at  law.     Stanley  v. 
Stanley  proves  that  the  suspension  of  the  conveyance 
is  of  no  consequence,  and  that  the  particular  mention 
of  the  time  of  possession  shews  the  interest  to  be  vested 
before.     It  must  be  admitted  that  if  there  were  no 
grandson  the  rents  and  profits  would  belong  to  the  heir 
at  law,   Hopkins  v.  Hopkins.      If  the  eldest  grandson 
does  not  take  a  vested  interest,  this  inconvenience  might 
follow.     If  he  were  to  marry  and  have  issue,  and  die 
before  twenty-one,  his  issue  would  not  take,  but  the 
second  grandson ;  and  the  property  would  thereby  go 
away  from  the  testator's  heir;  which  event  actually  hap- 
pened in  Denn  v.  Bagshaw,  (d) 

(a)  2  Atk,  904.  (b)  3  M,^S,  25. 

(c)   mUet,  293.  (d)  €  T.  R.  5X2. 
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'flic  fifth  question  is  in  effect  the  same,  for  it  is  nol 
alteied  by  the  substitution  of  a  second  grandson  for  the 
firsu  The  event  by  which  an  estate  is  to  be  determined 
cannot  affect  the  clause  by  which  it  is  to  be  vested.  If 
the  estate  is  divested  out  of  one  and  given  to  the  otlier, 
each  takes  during  his  interest  and  title,  Co.  Lit,  W.b.nA. 
The  hffires  fuctus  is  in  the  place  of  the  hxres  natus. 


Patt^soa  for  the  infiiut  daughters  of  the  plaintiSsu 
These  parties  are  not  interested  iu  the  first  question, 
for  they  can  only  claim  under  the  residuary  clause,  lite 
second  question  must  be  decided  in  the  offirmatiMt 
for  the  manor  of  Marckam  did  pass  under  that  cUuse, 
alUiough  it  was  afterwards  revoked  by  the  codicil. 
It  appears  that  the  testator  intended  to  make  a  settle- 
ment of  Maieham  ,■  but  it  appears  also,  that  he  did 
not  witih  t»  die  intestate  as  to  any  part  of  liis  pn^ 
perty ;  and,  therefore,  it  is  probable  that  he  meant  Oie 
residuary  clause  to  operate  upon  Marcham,  unless  be 
should  make  the  proposed  settlement.  There  is  not 
then,  in  supposing  Marcham  to  be  included,  any  such  ab- 
surdity as  was  contended  on  behalf  of 'the  plaintiffi. 
The  testator  not  having  made  the  settlement*  and  wish- ' 
ing  to  revoke  the  trust  for  sale,  in  his  residuary  clause, 
probably  meant  the  property  devised  by  the  codicil,  to 
the  eldest  son  of  his  daughter,  to  be  on  equivalent  for 
the  50,000^-  3  per  cents,  mentioned  in  the  residuary 
'  clause ;  and  this  view  of  the  question  confinns  the  ar- 
gument, that  the  codicil  was  intended  to  pdss  that  pro- 
perty alone,  as  to  which  a  former  devise  had  been  re- 
voked. This  furnishes  an  answer  to  the  3d  quetitioD, 
that  the  manor  of  Marcham  did  pass  by  the  codicil. 
The  1th  question  must  receive  a  different  answer;  for 
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as  the  codicil  confirms  the  will  with  the  exception  of       1825. 
those  parts  to  which  the  revocation  applied,  the  after      ^  . 

DUFVIKLD 

purchased  estates  now  pass  by  the  will ;  the  revocation        against 
could  not  apply  to  them,  for  at  the  time  of  the  revoca- 
tion the  will  had  no  operation  as  to  those  estates,  Good" 
title  V.  Meredith*  (a) 

The  5th  and  6th  questions  are  more  important  for 
the  daughters.  It  has  already  been  fully  argued,  that 
the  devise  to  the  grandson  is  executory,  and  if  so,  the 
surplus  and  intermediate  rents  either  go  to  the  heir  at 
law  or  pass  by  the  residuary  clause.  The  words  of  that 
clause  are  clearly  sufficient  to  embrace  those  rents,  for 
the  testator  includes  every  thing  over  which  he  had  a 
disposing  power.  Now  it  cannot  be  denied,  that  he  had 
powei:  to  dispose  of  these  rents,  and  if  the  words  are 
sufficient  to  pass  the  property,  it  is  for  the  heir  at  law  to 
shew  that  the  testator  did  not  intend  it  to  pass.  Little 
can  be  added  to  the  argument  as  to  the  executory  devise, 
but  it  is  to  be  observed,  that  in  every  case  where  the 
devise  has  been  held  to  give  a  vested  interest,  the  party 
in  whom  it  vested  was  either  named  or  pointed  out, 
and  where  pointed  out,  it  will  be  found  that  he  an- 
swered the  whole  description  given  in  the  will.  Here 
the  person  was  not  named,  nor  can  the  son  of  the  plain- 
tiffi  answer  the  whole  description,  until  he  attains  the 
age  of  twenty-one  years,  and  takes  the  name  of  Mwes, 
The  circumstance  of  there  being  a  grandson  living  at 
the  date  of  the  codicil  is  against  him,  for  if  the  testator 
had  contemplated  him  in  particular  as  the  object  of  his 
bounty,  no  doubt  he  would  have  named  him. 

Cur.  adv.  vtdt. 

(a)  iM.^S,5. 

SB  2  The 


The  Judges  afterwards  sent  the  ft)Uowing  certificate; 
Tills   case   lias  been  argued  before  us  by  Counsel. 
We  liave  cousideretl  it,  aud  are  of  opinion, 

1st.  That  the  devise  of  the  freehold  part  of  the  estate 
at  Sauthwood  Park,  and  of  the  freeliold  iarm  aud  esttte 
at  Haverhill,  contained  in  the  will,  is  not  revoked  by 
the  codicil. 

2d,  That  the  manor  of  Marcham  did  pass  under  the 
residuary  devise  contained  in  the  testator's  will,  and  thu 
such  devise  was  revoked  by  the  codicil. 

Sd.  That  the  manor  oLMarckam  did  pass  under  die 
codicil  to  the  first  son  of  the  plaintiff,  EiitiUf  Franca 
Di^ld,  who  shall  attain  twenty-one  ye^rs,  and  change 
his  name  to  Einixs. 

4tli.  That  the  estate  of  Wilhersjield  and  HavcrhiU, 
purchased  after  the  testator  made  his  will,  passed,  under 
the  devise  in  the  codicil,  to  the  first  son  of  the  plaintifi^ 
Emilu  Frances  Duffitld,  who  shall  attaiii  twenty-one 
years,  and  change  his  name  to  Elines. 

5th.  That  the  surplus  rents  and  profits  of  the  said 
copyhold  estates  at  Soulhvood  Park,  and  of  the  sud 
freehold  estate  at  the  same  place ;  and  of  the  said  free- 
hold farm  and  estate  at  Haverhill,  after  providing  for 
the  maintenance  of  the  devisee  thereof  belong  to  A.  H, 
Chambers,  the  surviving  trustee  under  the  will  of  the 
testator,  until  a  first  son  of  the  said  plaintifT,  E.  FlDaJ- 
^Id,  shall  attain  twenty-one  years ;  or  in  failure  of  sach 
son,  till  a  daughter  shall  attain  that  age,  or  be  married 
with  consentj  according  to  the  will. 

6th.  That  the  intermediate  rents  and  profits  of  such 
of  the  testator's  freehold  estates  as  are  effectually  de- 
vised by  his  codicil  to  the  son  of  the  phuntiff,  E.  F.  Di^- 
Held,  who  shall  first  attain  twenty-one  years,  and  change 

his 
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his  name  to  Elwes,  until  such  events  take  place^  belong  1825. 

to  A,  tl,  Ckambersy  the  surviving  trustee  under  the  will  — 

°  DtrrriKLD 

of  the  testator.  ag^iintt 


J.  Bayley. 

G.  S.  HOLROYD. 

J.  Littledale. 
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Price  against  Varney.  Tkunday, 

Ftbnuuy  10th. 

A    RULE  had  been  obtained,  calling  upon  the  plaii^-  The  Court  n- 
tifF  to  shew  cause  why  it  should  not  be  referred  to  master  to  tak* 
the  Master,  to  take  an'  account  of  the  rents  and  profits  SJj^^S  wid 
received  by  the  plaintiff  out  of  an  estate  of  the  defendant  ^^^^  ^^^ 

•^  ^  estate  receired 

in  his  possession  under  an  elemt,  and  why  the  plaintiff  ^v  **»«  plwntiff, 
should  not  give  up  possession  to  the  defendant,  if  it  possession  bj 

nil  1  •         ji  •       i         virtue  of  an 

should  be  found  that  all  the  monies  due  to  him  had  elegit,  and  or. 
been  received.     It  appeared  that  the  original  judgment  piuntiflT  should 
obtained  by  the  plaintiff  was  for  43/.  lOs.     He  then  S^  Int*^^!**" 
issued  an  elegit,  and  brought  ejectments  to  get  pos-  ^"^^^^ladu* 
session  of  the  lands.     The  defendant's  affidavit  shewed  ^  him  had  been 

received* 

that  much  more  than  43/.  105.  had  been  received.  The 
plaintiff  swore  that  the  receipts  were  not  sufficient  to 
satisfy  the  original  judgment,  and  the  costs  of  the  elegit 
and  ejectments. 


"  Brodrick  shewed  cause.  Hitherto  the  mode  of  get- 
ting back  possession  of  lands  taken  under  an  elegit,  has 
been  by  ejectment,  by  fscire  facias  ad  computandum,  or 
by  application  to  a  court  of  equity.  And  the  latter  is 
the  most  reasonable,  for  at  law  an  account  of  the  value 
at  which  the  land  is  estimated  by  the  sheriff  only  can  be 

3  B  3  taken, 
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takeo,  whereas  in  equity  it  is  of  the  actual  procooJs, 
and  there  interest  is  allowed  upon  the  debt,  Godfra/  v. 
IVatson  (a),  Earl  of  Bath  v.  Earl  of  BraiIford.{b) 

Jftr  CurioBi.  Tlie  plaintiff's  possession  is  by  virtue  of 
an  execution  issuing  out  of  this  Court,  and  the  proposed 
reference  is  only  to  take  an  account  of  the  monies  re- 
craved  under  that  execution.  No  doubt  the  master  will 
allow  every  thing  that  is  reasonable,  and  it'  any  difficulQcs 
occur  in  taking  the  acconnt  he  will  present  them  to  the 
Court. 

Rule  alMsoiule. 


(•>]  sjtk.sn. 


(IJ  3  ru.  tn.  S»9. 


'  JWruaiy  I'Mt- 


WiLsoN  against  Edwards. 


J 


wiiT"^  bSu  A  RULE  having  been  obtained,  calling  on  the  plain- 

■ble  proceu  tjff  (q  ghew  cause  why  the  declaration  should  not 

joinll;  ■gwDit  ' 

M«enl,  rm;  be  set  aside  for  irregularity  wiUi  costs,  on  the  ground 

dtchm  aepj^ 

ludj  ^Mt  that  the  plaintiff  sued  out  bailable  process  jointly  i^ainst 

the  defendant   and  one   Thompson,   but   had  declared 

separately  against  the  defendant  alone. 


Comyn  shewed  cause  on  an  affidavit  stating  that  the 
bailable  process  had  been  sued  out  against  the  defendant 
and  Thompson  under  a  Judge's  order,  the  cause  of  acticHi 
being  a  violent  assault  and  batUry  committed  by  the 
two ;  and  be  contended,  that  the  rule  as  to  joiniog  all 
the  defendants  in  the  declaration  against  whom  bailable 
process  has  issued,  applied  only  to  cases  oi  contract  and 
not  to  cases  oi  tort.  ' 

D.  F.  Jona 


EoWAftDS. 
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'  D.  F.  Janes  in  support  of  the  rule,  iilsisted  that  th^  1825. 
rule  was  not  confined  to  cases  of  contract,  but  that  in  yifuj^^ 
all  cases  of  bailable  process  the  declaration  must,  as  to  '^^!^^ 
the  joinder  of  parties,  agree  with  the  affidavit  to  hold  to 
bail,  and  with  the  process.  Lemn  v.  Smith  (a).  Stables  v. 
Ashley,  {b) 

Per  Curiam.  It  does  not  appear  to  have  been  ever 
decided,  that  tiie  rule  in  question  is  applicable  to  actions 
of  tort,  and  on  principle  we  think  that  it  is  not.  The 
present  rule  must  therefore  be  discharged. 

Rule  discharged,  {c) 

(o)  4  East,  589.  {h)   1  ^.  ^  P.  49. 

(c)  See  Sj>encer  t.  Scoti,  I  B,  ^  P.  19.    Chapman  ▼.  Eland,  ^  N.  R,  SS. 
Thompson  t.  Coiter,  I  M.j^S.  55.    Joiige  ▼.  Murray,  I  Marsh.  274. 


Cave  against  Masey.  satunk^, 

Febr%uay  19th. 

A  RULE  nisi  for  quashing  the  writ  of  error,  or  for  Where  •  de. 
leave  to  take  out  execution,  notwithstanding  the  ed  time  to  plead 
writ  of  error,  had  been  obtained  on  an  affidavit  stating  ^ying  judg- 
that  the  defendant  had,  in  Michaelmas  term,  obtained  time  ™^^  ^^  ^^ . 
to  plead  on  the  terms  of  giving  judgment  of  that  term.     '^JJJ^  Sr^JJ^' 

the  Court 
quashed  the 

D»  F.  Jones  shewed  cause.  The  affidavit  in  support  writ. 
of  the  rule  does  not  contain  sufficient  grounds  'for  the 
modoii.  The  Court  do  not  act  upon  conjectures  as  to 
the  writ  of  error  being  brought  for  delay,  but  refuse  to 
isiterfere  unless  there  be  a  distinct  admission  by  the 
piurty,  that  the  writ  of  error  is  for  delay.    As  to  th^ 

3  B  4  circum- 
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1825. 


Cave 

agtuTist 
Masbt. 


circumstance  of  the  defendant  having  obtained  time  to 
plead  in  Michaelmas  term,  on  the  terms  of  giving  judg- 
ment of  that  term ;  it  is  true,  that  a  writ  of  error,  if 
brought  at  that  time,  would  have  been  returnable  in 
Michaelmas  term,  yet  the  Court  has  never  quashed  a 
writ  of  error  merely  on  the  ground  of  such  a  calculation 
of  time.  The  plaintiff  should  have  objected  to  the  de- 
fendant's being  allowed  time  to  plead,  unless  under  the 
express  stipulation  that  no  writ  of  error  should  be 
brought. 


J,  Williams^  contrk,  was  stopped  by  the  Court. 

Per  Curiam.  This  appears  to  us  to  be  a  case  ibr 
quashing  the  writ  of  error.  The  defendant  obtained 
time  to  plead  in  Michaelmas  term,  on  the  terms  of 
giving  judgment  of  that  term,  which  must  mean  an 
available  judgment  If  a  writ  of  error  had  been  brought, 
then  the  writ  of  error  would  have  been  returnable  last 
term.  By  this  breach  of  engagement,  unless  we  quashed 
the  writ  of  error,  the  defendant  would  gain  a  term. 

Rule  absolute. 


StUwday, 
JFdbruary  ISth. 

Where  a  party, 
seekiog  to  re- 
verse an  out- 
lawry, does  not 
appear  in  per- 
son, but  by 
attorney,  it 
must  appear  by 
affidavit  that 
the  attorney 
acts  at  the  Sn- 
itanceof  tha* 
outlaw. 


Plunkett  against  Buchanan. 

jy  F.  JONES  (with  whom  was  Bompas)  shewed  cause 
against  a  rule  for  reversing  an  outlawry  on  pay- 
ment of  costs,  and  on  the  defendant's  putting  in  and 
perfecting  bail,  in  the  alternative  of  satisfying  the  judg- 
ment or  rendering  the  defendant ;  and  he  took  a  preli- 
minary objection,  that  it  did  not  appear  on  the  affidavits 

in 
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in  support  of  the  rule  that  the  application  was  made  at       1825. 
the  instance  and  by  the  authority  of  the  outlaw.    Before     ^ 
the  statute  BW.8fM,c.\S,s,  3.  the  party  outlawed  must       agabui 

lilt  BUCHAKAN. 

have  appeared  in  person^  and  though  by  that  statute  he 
may  appear  by  attorney,  yet  at  least  it  must  be  distinctly 
shewn  by  affidavit  that  the  attorney  is  duly  authorised 
by  him  to  make  the  application.  He  was  then  stopped 
by  the  Court. 

F.  Pollock  and  Tindalj  in  support  of  the  rule,  con- 
tended  that  it  was  not  necessary  that  any  such  authority 
should  appear  on  affidavit.  They  received  their  in- 
structions &om  an  attorney,  who  must  be  taken  to  have 
made  the  application  with  the  privity  and  in  obedience 
to  the  directions  of  the  outlaw. 

The  Court,  however,  were  clearly  of  opinion,  that 
where  the  party  did  not  appear  in  person,  it  should  be 
expressly  stated  in  the  affidavits  that  the  attorney  was 
authorised  by  him  to  make  the  application  on  his  behalf. 

Rule  discharged. 


END   OF   HILARY  TERM. 


"gligence.  it '  claratjou  stated  that  in  fiUari/  term  S  &  +  G.  *.  plain- 

Ihi'^d^iiffin  'iff  recovered  n  judgment  in  K.  B,  ngainst  one  Hidl  for 

^t^nJd'fiiiai  272/.;  that  wliilst  that  suit  was  dcpcndin^r,   to   wit,   in 

judgment  E.  T.  3  G.  +.,  certain  persons  became  bail  for  Hall;  tbat 

MgUDM  H.,who  '  ' 

lurreodercd  in    after  the  recovery  of  tiie  said  iudcaient,  viz.,  oil  the  IStfa 

diKhurge  of  hia  ''  J       o 

iwii  on  i!ic  day  o?  ApHl  1823,  Hall  tesiAcTeA  ill  discharge  of  his  boil, 

preceding  the 

tuotgndHjof  ami  was  thereupon  committed  to  the  custody  of  Uie 
tice  of  the  nir.  Marshal  at  the  suit  of  lh«  said  piiiintiSi  and  diere 
nvcD  until  two  continued  until  superseded  as  hereiiiatl^i'  mefitiotted ; 
fff  not  having  ^'"'^  ''"^  plaintiff  employed  llic  now  defendant  as  his 
llJTxMu"^in  f^toT^y  '"  ^*"''  *"'^;  """^  t*"^  s"'"'^  ^"^^  '^'"g  »  ""^ 
£.  r.  wu  n^-    rendered  and  committed  as  foresaid,  he,  the  said  HdM, 

peneded,  and 

dUeiurged  out   by  the  rule  and  practice'  of  the  Court  of  K.  B.  ousht 
ofcoitodjby        J  r  b 

■  Judge  of        to  have  been  charged  in  execution  at  the  duit  of  the 
Hut  111*  present  pluntiff,  in  <H^r  to  prevent  his  being  discharged  out  of 
not  be  main-     ^^  ^^'^  custody  Without  first   paying   off  or  making 
ff^mi  ^^  satisfaction  to  the  pUintiff  for  the  said  damages,  coste, 
m^niper-      ^^j   charges,    of  all   which   premises    defendant    had 
much  as  the 

two  tcimi  allowed  bj  the  rule  of  court,  H.  T.  26  G.  S.  for  charging  a  prijoner  in  eucutioi, 
■re  to  be  calculated  from  the  time  of  giving  notice  of  the  aumniler,  whidi  in  thia  caae  tm 
not  done  until  after  the  legal  commencement  of  E.  T. :   Held,  secondly,  that  eten   if  B. 
.J  i  .  1   .    ......  It  defendant  would  not  have  been  liable  to  an 

rt  bnng  obacure. 

[li]  In  punuaoce  of  the  king's  warrant,  iuued  tan  dayi  before  d>e  end 
of  IfOary  term,  three  of  the  Judges  of  this  court  sat,  as  on  fcnner  occa- 
sions, on  the  Hth  of  Fcbrairy  and  the  following  days  until  Salvriag  the 
I9tta  of  FOruary  incluuTej  and  on  Voni/ay  tfae  II th  of  .^priland  ibe 
following  days  until  Aininfay  the  ]6tb  inclusiTe,  During  th«t  period  this 
and  the  folloiritig  caia  were  arRued. 

15  notice. 


ELuon. 


IN  THE  5th  &  6th  Years  of  GEORGE  IV.  789 

notice,  yet  defendant  wholly  neglected  to  charge  Jfatf       1825. 
in  execution  as  aforesaid,  by  means  whereof  be  was,  on 

Laiduu 

the  16th  of  May,  in  the  fourth  year  of  the  reign  afore-  ^ffmui 
said,  discharged  out  of  the  custody  of  the  marshal,  the 
damages  and  costs  aforesaid  being  wholly  unpaid, 
whereby  the  plaintiff  hath  been  prevented  from  obtain- 
ing those  damages  and  costs.  Plea,  not  guilty.  At  the 
trial  before  Bayley  J.  at  the  last  Summer  assizes  for 
Northumberland^  it  appeared  that  the  plaintiff  recovered  a 
judgment  against  Hali^  and  that  the  latter  surrendered 
in  discharge  of  his  bail,  as  all^;ed  in  the  declaration. 
That  surrender  was  on  Saturday  the  12th  of  Ajnilf  the 
essoign  day  of  Easter  term  was  the  13th,  and  notice  of 
the  surrender  was  not  given  until  the  14th  of  the  same 
month.  In  Trinity  term  4  Q.  4.,  Hall  applied  to  one  of 
the  Judges  of  this  court  to  be  discharged  out  of  custody, 
on  the  ground  that,  according  to  the  rule  of  court  of 
Hilary  term  26  G.  S.  (a)  he  ought  to  have  been  charged 
in  execution  before  the  end  of  Easter  term.'(&)  The 
defendant's  agent  attended  and  of^osed  the  application^ 
but  an  order  was  made  for  HalFa  discharge,  and  the 
Court  refused  to  grant  a  new  ca«  sa«  which  the  defend- 
ant applied  for  on  the  ground  that  Hall  had  been  im«- 
properly  discharged.  Soon  after  Hall  was  discharged* 
the  defendant  wrote  to  the  plaintiff  saying  that  it  never 

(a)  That  nile»  as  fiur  as  it  relates  to  this  matter,  is  as  loUows  i  *'.  lo 
case  of  a  surrender  in  discharge  of  bail  after  trial  had  or  final  judgment 
obtained,  unless  the  plaintiff  shall  cause  the  ddbndaiit  to  be  charged'  in 
execution  within  two  terms  neit  after  such  sorrendery  and  due  notice 
thereof,  of  which  two  terms  the  term  wherein  sudi  surrender  shall  be 
made  shall  be  taken  to  be  one,  in  esse  no  writ  of  error  shall  be  depending 
or  iijunctioo  obtained  for  stay  of  proceedings,  the  priaoiMlr  shall  be  die* 
charged  out  of  custody  by  supenedeas." 

(b)  See  NeU  ▼.  Lovdace,  8  TaunU  674. 

was 


CASES  m  H!LARY  TERM 
was  his  intention  to  charge  Hall  in  execution,  because 
he  feared  he  would  take  the  benefit  of  the  insolvent  act. 
Some  evidence  was  given  lo  shew  that  HalCs  friends 
would  have  puiii  a  part  of  the  debt  in  order  to  procure 
his  liberation,  if  he  liad  been  detained  in  custody.  Upon 
this  evidence  it  was  urged  for  the  defendant  that  the 
discharge  of  Hall  was  not  warranted  by  tlie  rule  of 
court,  26  G.  3.,  or  at  all  events  thnt  the  practice  was  so 
doubtful  that  the  defendant's  mistake  respecting  it  was 
not  such  negligence  as  gave  his  client  a  right  of  acDon. 
The  learned  Judge  reserved  these  points,  and  the  pWn- 
dff  having  gained  a  verdict,  Brottgham,  in  Michadmat 
term,  obtained  a  rule  nisi  to  enter  a  nonsuit,  and  now 

Alderson  (with  whom  was  Scarlett)  shewed  cause.  The 
delendant  ought  to  have  charged  HaU  tn  execution  before 
the  end  of  Easter  term.  That  was  decided  by  Best  3. 
at  chambers ;  and  that  decision  was  confirmed  by  the  re- 
fusal of  this  Court  to  grant  a  new  ca.  sa.  ^Bayleyi. 
The  rule  of  court  is  obscure,  and  perhaps  the  calculation 
should  be  made  ik»m  the  giving  of  the  notice.}  The 
words  "  due  notice"  are  omitted  in  the  second  branch 
of  the  rule,  and  therefore,  although  notice  of  the  sur- 
r^der  must  be  given,  yet  the  time  within  which  the 
prisoner  is  to  be  charged  in  execution  is  to  be  computed 
irom  the  surrender,  and  not  from  the  giving  of  the 
notice.  Then,  secondly,  it  is  true  that  in  Pitt  v. 
Yalden  (a)  the  Court  held  that  a  mistake  as  to  a  nice 
point  of  practice  was  not  sufficient  to  give  a  right  of 
action  against  an  attorney ;  but,  in  order  to  bring  him- 
self within  that  case,  the  defendant  should  have  shewn 
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that  his  conduct  was  founded  on  a  mistake  as  to  the  1825. 

practice.     Here  it  did  not  appear  that  the  defendant  — — 

was  misled  by  the  obscurity  of  the  rule  of  court,  for  in  againu 
his  letter  to  the  plaintiff  he  declared  that  he  never  in- 
tended to  charge  Hall  in  execution ;  which  makes  this 
case  resemble  that  of  Russell  v.  Palmer*  {a) 

Wightman  contra.  The  defendant  put  the  right  con- 
struction upon  the  rule  of  court.  That  requires  tliat  a 
defendant  having  surrendered,  and  given  due  notice 
thereof,  shall  be  superseded  unless  he  is  charged  in 
execution  within  two  terms  after  the  surrender.  That 
must  mean  a  surrender  whereof  notice  has  been  given, 
Bex  V.  Sheriff^  of  Londoftu  (i)  At  all  events,  the  mean- 
ing of  the  rule  is  very  doubtful,  and  it  appeared  in 
evidence  that  the  defendant  was  misled  by  it,  and  he  did 
all  in  his  power  to  detain  Hall,  for  he  opposed  his  dis- 
charge in  the  first  instance,  and  afterwards  applied  to 
the  Court  for  a  fresh  ca.  sa.  That  is  a  sufficient  answer 
to  the  action,  BaiJcie  v.  Chandless  (c),  Pitt  v.  Yalden.  {d) 

Bayley  J.  I  am  of  opinion  that  a  nonsuit  must  be 
entered  in  this  case.  It  was  an  action  against  an  at- 
torney for  negligence,  in  not  charging  a  defendant  in 
execution  in  due  time,  whereby  the  plaintiff  alleged  that 
he  lost  the  fruits  of  his  judgment.  At  the  trial  two 
points  were  made  for  the  defendant ;  first,  that  the  pri- 
soner in  the  former  action  was  improperly  superseded ; 
secondly,  that  even  if  the  supersedeas  was  proper,  still 
the  defendant  was  not  guilty  of  such  negligence  as  en- 
titled the  plaintiff  to  maintain  this  action.     Now  it  wa^ 

(a)  2  WUs.  325.  (6)   1  Price,  338. 

(c)  3  Campb,  17.  {d)  4  Burr,  7060, 

decided 


I 
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decided  in  the  case  of  Pllt  v.  Yalden,  which  case  oc- 
curred after  the  decision  of  Russeli  v.  Palmer,  that  a  mere 
mistake  will  DOt  give  a  right  of  action  against  an  attorney, 
but  it  must  be  shewn  that  there  has  been  in  his  condact 
crassa  negligentia,  or  lata  culpa.  Upon  the  authori^' 
of  that  case,  I  should  have  thought  that  the  negligence 
in  this  case  was  not  sufficient  to  constitute  the  found- 
ation of  an  action,  even  supposing  the  supersedeas  to 
have  been  proper.  But  upon  that  point,  I  think  that  ■ 
mature  consideration  of  the  rule  of  court  is  sufficient  to 
shew  that  the  prisoner  was  not  aupersedeable.  It  ap- 
peared in  evidence  that  Hall,  the  defendant  in  the 
original  action,  was  rendered  on  Saturdaif  the  12th  of 
April;  the  next  dayn'as  the  essoign  day  of  £arfcr  term, 
and  notice  of  the  render  was  given  on  the  !4th.  The 
render,  then,  was  of  Hilan/  vacation,  but  notice  of  it 
was  not  given  until  after  the  legal  commencement  of 
Easter  term ;  and  the  question  is,  whether  Hilary  term 
is  to  be  reckoned  as  one  of  the  two  within  which  the' 
presmt  defendant  was  bound  to  charge  H^  in  exe- 
cution. I  atn  of  opinion  that  it  was  not,  but  that 
Easter  term  was  the  first,  so  tliat  the  prisoner  might 
have  been  charged  in  execution  at  any  time  before  the ' 
end  of  Trinity  term.  In  the  latter  branch  of  the  rule, 
the  word  "  notice"  is  certainly  omitted ;  but  as  in  the 
former  part  of  it  that  word  is  coupled  with  "  surrender," 
I  think  that  the  surrender  afterwards  spoken  of  must 
mean  '*  notified  surrender."  Unless,  therefore,  the 
interval  between  the  essoign  day  and  the  full  term  is  to 
be  considered  as  part  of  the  preceding  vacation,  the 
prisoner  was  discharged  within  two  terms  after  notice 
was  given  of  his  surrender.  That  it  cannot  be  so  con- 
sidered is  plain  from  the  course  of  practice  which  for- 
merly 
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merly  prevailed;  for  until  times  comparatively  modern,        1825* 
one  of  the  Judges  always  went  down  to  court  on  the       — — 

Laiduuu 

essoiga  day,  for  the  purpose  of  opening  the  term  and  againtt 
hearing  the  essoigns ;  that  day  is  therefore  a  part  of  the 
term.  That  being  so,  I  am  of  opinion  that  the  prisoner 
was  not  supersedeable  at  the  end  of  Easter  term ;  the 
present  defendant,  therefore,  was  not  guilty  of  negli- 
gence in  not  having  charged  him  in  execution  before: 
that  time,  and  consequently  this  action  cannot  be  main- 
tained. 

HdLROYD  J.  I  agree  in  thinking  that  Hall  was  not 
supersedeable.  The  surrender  meant,  in  the  rule  of 
court  referred  to,  is  a  notified  surrender,  and  the  cal- 
culation of  the  imprisonment  is  to  be  made  from  that 
time.  I  also  think  that  the  essoign  day  is  to  be  con- 
sidered as  a  part  of  the  term.  It  appears  that  a  bill 
filed  against  the  warden  of  the  Fleet  in  vacation,  is  filed 
as  of  the  preceding  term,  but  a  bill  filed  on  the  essoign 
day,  or  between  that  and  the  full  term,  is  filed  as  of 
that,  and  not  of  the  preceding  term.  As  to  the  other 
principle,  I  am  of  opinion  that  there  must  be  crassa 
n^ligentia  to  make  an  attorney  liable  to  an  action 
according  to  the  decision  in  Pitt  v.  Yalden^  which  case 
was  decided  after  much  consideration. 

LiTTLEDALE  J.     I  think  that  it  was  not  necessary  to . 
charge  HaU^  the  defendant  in  the  original  suit,  in  exe- ' 
cu^n  until  the  end  of  Trinity  terra.     The  time  within 
which  a  defendant  is  to  be  so  charged  does  not  b^in 
to  run  until  notice  of  his  surrender  has  been  given. 
Then  notice  not  having  been  given  until  the  14th  of 
Aprils  the  day  after  the  essoign  d^  of  Easter^  term,  t ; 

think 
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thmk  that  Hall  was  not  eflectuolly  surrendered  until 
Easldr  term.  Original  writs  are  returnable  in  fifteen 
days  of  Easter,  which  is  the  essoign  day.  That  sliews 
it  to  be  a  part  of  tlie  term.  Formerly  tlie  first  day  of 
term  was  the  essoign  day,  the  second  day  was  the  day 
of  exceptions,  on  the  third  the  sheriff  returned  his 
writs  into  court,  and  on  the  fourth,  all  things  bang  pre- 
pared for  busines,  the  full  court  sat,  whence  it  has  usu- 
ally been  considered  as  the  first  day  of  term.  But  even  if 
the  rule  in  question  were  to  be  difiereutly  construed,  1 
quite  agree  that  the  defendant  was  not  guilty  of  that 
crassa  neghgentia  which  is  necessary  to  give  a  right  of 
action.     A  nonsuit  must  therefore  be  entered. 

Rule  absolute- 


PoucHEB  against  Norman. 


dl  SSUMPSIT  on  a  promissory  note,  and  for  work 
and  labour.  Plea,  non-assumpsit,  and  notice  of 
set  off.  At  the  trial  before  Alexander  C.  B.,  at  the 
Summer  assizes  for  the  county  of  Cambridge,  1824,  the 
pltuntifT  proved  the  defendant's  hand-writing  to  the  pro- 
missory note,  and  abo  business  done  by  the  plaintiff  as 
a  conveyancer  for  the  defendant.  It  appeared  that  the 
plaintilf  was  not  an  attorney  or  a  barrister,  but  he  had 
taken  out  the  certificate  required  by  stat.  4*  G.  S.  c.  98. 
s.  14.  It  was  however  objected  that  he  could  not  recover 
amount  of  his  hill  for  business  done  as  a  conveyancer. 
The  defendant  gave  evidence  of  a  set  off.  The  Lord 
C.  B.  told  the  jury  that  he  was  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover  any  thing  in  respect 
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of  hi^  demiid  for  busioess  done^  and  he  left  it  to  the  jury  t^  l^ftS. 
findfcr  the  jdaintiff  or  defendant  according  as  they  thought 
upon  the  (svidenioe  tliat  th^  amount  of  the  set  off  proved^ 
did  or  did  not  exceed  the  plaintiff's  demand  upon  Ihe 
promissory  note.  The  jury  found  for  the  defendant. 
A  rule  nisi  for  a  new  trial  was  obtained  in  last  Michael^ 
mas  term,  on  the  ground  that  the  plaintiff  was  entitled 
to  recover  th^  amount  of  his  bill  for  conveyancing,  and 
also  on  the  ground  that  the  verdict  was  against  evidence. 
The  Lord  C.  B.  reported  to  the  court  that  he  was  of 
opinion  that  the  verdict  was  against  the  evidence,  and 
now  Siorks  was  heard  against  the  rule,  and  Daoer 
contri.  The  former  cited  Jenkins  v.  Sladej  sittings 
idler  Easter  term  1824,  in  which  Best  C.J.  ruled  at 
nisi  prius  that  a  certificated  oonv^ancar  could  aot 
maintain  an  action  for  his  fees. 

Per  Curiam.  There  must  be  a  new  trial  in  diis  case. 
One  part  of  the  plaintiff^s  claim,  viz.  that  for  business 
•done  was  wholly  withdrawn  from  the  consideration  of 
ttie  jury,  because  the  Lord  C.B.  was  of  opinion  that 
die  plaintiff  could  not  maintain  any  action  U>  reconrer 
iSmH  sum.  The  general  rule  is,  that  any  man  who 
bestows  his  labour  fi>r  another,  has  a  right  of  action  to 
recover  a  oompensation  for  that  labour.  There  are  two 
exiceptipns  to  that  rule,  viz.  physicians  and  barristers. 
The  law  supposes  them  to  act  with  a  view  to  an 
jKmorary  reward.  In  the  odier  degrees  of  those  pro- 
fessions parties  may  recover  for  their  services.  An 
•attorney  may  recover  fer  conveyancing.  So  a  surgeon 
may  recover  for  attendance.  Then  if  that  be  so,  there 
is  nothing  to  take  a  conveyancer,  who  is  not  a  barrister, 
out  of  the  general  rule  of  law  by  which  a  man  who 

Vol.  in.  S  C  bestows 
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bestows  his  labour  for  tlie  benefit  of  another  has  a  right 
;on»ble  compensation  for  his  labour. 
ngnirtx        The  rule  for  a  new  trial  must  therefore  be  made  absdiile. 

Kule  ebsolotf. 


Ewer    and    Another,    Assignees   of  Rat    and 
Another,  against  Ambrose  and  John'  Bakeil 


It"^  ASSUMPSIT  fcr  money  had  ant!  received,  aadoa 

ftwlvW.  jPW.  on  account  stated.     John  Bokcr  suffered  jodsnioot 

k«iaci  in  iliiule-  by  default,  and  aAerwards  died,  and  his  death  was  sa^ 

"^«d.«»«  geated  on  die  roll.     Plea  in  nhatement  by  Ambrose,  tbat 

rrrndnntjninil/  tlw;  promises  were  made  hy  him  jointly  with  John  afwi 

r<A'ue  ^bmori"  Samuel  Ha/.rr.      Keplicntion  that  iheywere  made  jointly 

■Wl'JSTi'r'l'"'  ^y  delendnnt  and  J.  Baker,  and  not  by  the  three,  and 

^B*^""*"'-  issue  thereon.     At  the  tiinl  before  Gasdcc  J.   at  the 

iicr)ihip.butlie  Summer  assizes  for  the  county  of  ^2?^>'  1624,  the 

jirored  the  con-  -    -      ,   '           ,.    .                                      i         n         i    .    . 

tnr?;  (hede-  defendant  called  Satauel  Baker,  uie  alleged  joint  coB- 

feniiint  Ihea  ■          i        •        i                         ti      '->     ■   j 

tendered  in  tractor,  to  prove  the  plea  in  abatement.     He  denied 

tiai.iier  ot  ^.B.  ^^^^  ^^  ^^^^  ^^  ^  partner,  but  he  admitted  that  articlee 

chancm  in"  of  partnership  were  prepared,  but  not  executed,  by  whicii 

which  A.  B.  ]jg  ^.pj,  ((,  hgve  been  a  partner  ;  that  he  drew  checks  in 

«n-ore  Iliit  up  "^ 

to  m  ceriun  t|,g  name  of  the  firm,  and  received  large  smos  fromtbe 

Jiartner  with  the  bankrupts,  who  n 
defendant ; 

i=einble.  that  the  firm ! 

not  sdmiKiibia  °id  JoMn  Baker,     The  witness  lived  on  the  premises 

benuse^ho'  where  the  husinesis  was  carried  on.  The  defendant's  ooiu- 

ont;  effect  of 


HA.B 


e  defendant's  bankers,  on 
the  profits  wei«   divided   between 


sel,  in  order  to  prove  that  S.  Baker  was  a  partner,  {vo- 


th«  dcfendant'i 
own  wilneu;  bul^ 

Held,  that  it  wu  compelent  to  tli«  defendant, 
to  pTOTTf  the  exiMmoe  sf  it  by  oLbt*  witnrMp.    ■ 


■lUt  ^.  B-  i^A  denied  ifa«  pwtnenbip. 


•AMBEOflb 
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posed  to  read  in  evidence  an  answer  in  Chancery  of  "1825. 
John  and  S.  Baker  to  a  bill  filed  against  them  by  * 
Ambrose  in  J  821,  for  a  dissolution  of  the  partner-  Z**"?^ 
ship  and  an  account.  The  learned  Judge  inclined  to 
think  that  the  evidence  wns  not  admissible,  on  the 
ground  that  it  was  produced  in  order  to  contradict  the 
defendant's  own  witness;  but^  in  order  to  prevent  the 
cause  coming  down  again,  he  received  it,  reserving 
liberty  to  the  plaintifis,  in  case  the  verdict  should  be 
against  them,  to  move  the  Court  to.  enter  the  verdict 
for  them.  By  the  answer  it  appeared  that  in  1816, 
Samuel  Baker  had  become  a  partner  with  his  father 
John  Baker  and  Ambrose^  and  that  that  partnership  con- 
-tinued  down  to  the  time  when  the  answer  was  filed  in 
April  182 1.  The  defendant  then  called  two  other  wit- 
nesses to  prove  that  Samuel  Baker  was  a  partner.  This 
evidence  was  objected  to  on  the  ground  that  the  defend- 
ant could  not  contradict  his  own  witness.  One  of  them 
stated  that  on  the  ISth  of  Aprils  1820,  Ambrose  and  the 
two  Bakers  met  him,  by  appointment,  to  discuss  the 
state  of  the  partnership ;  that  they  all  three  took  a  part, 
and  he  said  that  he,  the  witness,  had  borrowed  money 
to  enable  Ambrose  to  increase  his  capital,  and  to  enter 
into  partnership  with  John  Baker  and  Samuel  Baker^ 
The  other  witness  stated  that  he  had  done  business  with 
the  firm  of  Baker  and  Ambrose^  and  that  it  consisted  of 
Ambrose^  John  Baker,  and  Samuel  Baker^  and  that  he 
considered  Samuel  Baker  to  be  a  partner  as  well  as  the 
others.  The  learned  Judge  leflit  to  the  jury  to  find 
for  the  plaintiff  or  defendant  according  as  they  gave 
credit  to  Samuel  Baker'i  answer  in  Chancery,  or  to  his 

• 

testimony  given  in   court.     They  found  a  verdict  for 
the  defendant     A  rule  nisi  having  been  obtained  in 

«  C  9  MUifuir^ 


Storks  and  Dover  now  shewed  cause.  AUxander  » 
Gibsoit{a)  is  sii  authority  to  shew  that  if  < 
proves  facts  in  a  cause  which  make  against  Uie  par^' 
who  calls  him,  llie  party  may  call  other  witnesses  to 
contradict  him  as  to  those  thcts.  In  such  cose  the 
facts  are  evidence  in  the  cause,  and  the  other  witnesses 
are  not  called  directly  to  discredit  the  first  witness,  the 
impeachmcut  of  his  credit  is  incidental  and 
quential  oidy. 

Holfe  contra.  The  effect  of  the  answer  was  to  ii»- 
peach  the  credit  of  the  witness  called  hy  the  de&ndam, 
and  upon  whose  credit  he  rested  his  case.  Now  that 
was  dearly  inadmissible.  The  same  observation  alalia 
to  the  other  witnesses.  They  were  called  to  prove  tba 
feet  of  Samiu-l  Baker  being  a  partner,  he  himself  having 
disproved  it  At  all  events,  if  the  answer  was  ad- 
missible, the  positive  testimony  of  Samuel  BaJca-  thatiie 
was  not  a  partner  is  much  stronger  than  the  evidoice  tf 
the  other  witnesses,  who  merely  believed  him  to  be  a 
partner. 

Bayi^y  J.  There  have  been  cases  in  which,  whea  a 
witness  called  to  make  out  a  substantive  case  diqirovcd 
chat  case,  the  party  calling  him  has  been  allowed  to  prove 
it  by  other  witnesses.  But  those  were  cases  where  a  wk- 
ness  was  forced  upon  the  par^  by  law;  as,  for  instancy  a 
sabscribing  witness  to  a  deed  or  will.    Thus  in  Lam  v. 

(•)  8  Omis.  SSS. 
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Joliffe  (a),  the  subscribing  witnesses  to  a  will  swore  to 
the  testator's  insanity,  yet  the  plaintiff  was  allowed  to 
examine  other  witnesses  in  sjupport  of  his  case»  to  prove 
that  the  testator  was  sane.  So  in  Pike  ▼•  Badmeringf 
cited  in  2  Strange,  1096,  where  the  three  subscribing 
witnesses  to  a  will  denied  their  hands,  the  plaintiff  was 
permitted  to  contradict  that  evidence.  This  case  differs 
from  those,  inasmuch  as  the  witness  was  not  forced  on 
the  party,  but  I  have  no  doubt  that  if  a  witness  gives 
evidence  contrary  to  that  which  tlie  party  calling  him 
expects,  the  party  is  at  liberty  afterwards  to  make  out 
his  own  case  by  other  witnesses,  ffi)  I  doubt,  however, 
whether  the  defendant  was  at  liberty  to  put  in  the 
answer  in  Chancery  of  the  witness  in  order  to  discredit 
him.  It  was  competent  to  the  plaintiff  in  cross-exa- 
mination to  have  asked  the  witness  if  he  had  sworn,  in 
his  answer  in  Chancery,  contrary  to  the  fact  he  was 
then  deposing  to;  and  if  he  had  said  that  he  had  not, 
then  the  plaintiff,  in  order  to  discredit  him,  might  have 
pv^n  the  answer  in  evidence;  but  he  could  not  do  so 
mthout  putting  the  preliminary  question  to  him.  But 
I  think  the  defendant  ought  not  to  have  been  permitted 
so  to  discredit  his  own  witness.  The  present  impression 
of  my  mind  therefore  is,  that  the  answer  ought  not  to 
have  been  received  in  evidence.  At  all  events,  I  think 
there  ought  to  be  a  new.  trial,  because  the  answer  of  it- 
self was  not  evidence  of  any  feet,  and  it  was  left  to  the 
jury  to  consider  whether  they  would  credit  the  testimony 
given  by  the  witness  at  the  trial,  or  that  given  in  his 
answer  in  Chancery.  I  think,  however,  that  the  evi« 
dence  of  Wing  and  Spark  was  admissible  to  prove  the 

(a)  IBladhZeS.  (6)  BiduardMon  N.  AUan^  2  Stark.  ZZ4» 

3  C  S  fact 
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fact  of  the  partnei-shij),  anil  tliat  it  ouglit  to  liave  been 
left  to  the  jury  to  consider  whether  they  were  not  sfttis> 
fied  from  their  evidence,  coupled  with  the  oilier  facts  of 
this  esse,  that  there  wits  an  ostensible  pitrtnership  be- 
tween the  two  Bakers  and  Ambrosr. 


Hoi-ROTD  J,  I  also  thinlt  there  ought  to  be  a  new 
trial.  I  toke  the  rule  of  law  to  be,  that  if  8  witness 
proves  a  case  ngainst  the  party  calling  him,  the  latter 
may  shew  the  truth  by  other  witnesses.  But  ii  is  un- 
doubtedly Irue,  that  if  a  party  coUs  a  witness  to  prove 
a  fact,  he  cannot,  when  he  finds  the  witness  proves  the 
contrary,  give  general  evidence  to  shew  that  thatwitneu 
ii  not  to  be  believed  on  his  oath,  but  he  may  shew  by 
other  evidence  that  he  is  mistaken  as  to  the  fact  whidi 
he  is  called  to  prove.  It  may  adinit  of  doubt  whether 
the  answer  were  admissible  at  nil.  it  certainly  was  not 
admissible  to  prove  generally  that  the  witness  was  not 
worthy  of  any  credit.  It  might,  perhaps,  be  admissible 
if  the  effect  of  it  were  only  to  shew  that,  as  to  the  par- 
ticular fact  sworn  to  at  the  trial,  the  witness  was  niis- 
taken.  But  ifits  eSect  were  only  to  shew  that  the  witness 
was  not  worthy  of  credit,  then  it  was  not  admissible,  and 
then,  coupled  with  the  evidence  given  by  Wing  and 
Sparks,  the  jury  might  perhaps  &irly  have  coiAe  to  the 
conclusion,  that  there  was  an  ostensible  partnership.  It  is 
unnecessary  to  decide  whether  the  answer  was  admissible, 
because  I  am  clearly  of  opinion  that  it  was  not  admi> 
sible  to  prove  substantively  the  partnership.  But  it  is 
a  very  different  (juestion,  whether  it  was  not  evidence  to 
destroy  the  credit  of  the  witness  as  to  tlie  particular  fact 
to  which  be  swore.  Now,  the  learned  Judge  considered 
the  BOlswer  as  if  it  were  substantive  evidence  of  the  &ct 

of 
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of  the  partnership.     At  most  it  was  only  evidence  to        1825. 
destroy  the  credit  of  the  witness  as  to  the  particular  fact 
sworn  to ;  and  that  being  so,  I  think  the  case  was  not       against 
properly  presented  to  the  jury,  and  that  there  ought  to 
be  a  new  trial. 


LiTTLEl)AL£  J.  Where  a  witness  is  calkd  by  a  patty 
to  prove  his  case,  and  he  disproves  that  case,  I  think 
the  party  is  still .  at  liberty  to  prove  his  case  by  other 
witnesses.  It  would  be  a  great  hardship  if  the  rule 
were  otherwise,  for  if  a  party  had  four  witnesses  upon 
•whom  he  relied  to  prove  his  case,  it  would  be  very 
hard,  that  by  calling  first  the  one  who  happened  to  dis- 
prove it,  he  should  be  deprived  of  the  testimony  of 
the  other  three.  If  he  had  called  the  three  before  the 
other  who  had  disproved  tlie  case,  it  would  have  been 
a  question  for  the  jury  upon  the  evidence  whether  they 
would  give  credit  to  the  three  or  to  the  one.  The  order 
in  which  the  witnesses  happen  to  be  called  ought  not 
therefore  to  make  any  difference.  It  may  be  a  doubtful 
question,  whether  the  answer  in  Chancery  was  properly 
received  to  prove  a  different  state  of  facts  from  that 
,which  the  witness  had  sworn  to  at  the  trial.  At  all 
events  it  could  only  be  admissible  to  contradict  the  par- 
ticular* fact  to  which  the  witness  had  then  sworn ;  and 
.whether  it  was  admissible  in  the  latter  point  of  view,  it 
is  not  necessary  to  decide. 

Rule  absolute  for  a  new  trial,  (a) 


(a)  In  BuU,  N>  P.  297. ,  the  rdle  as  to  Uie  right  of  a  party  to  contradicf 
hisoirii  witness  is  thus  laid  down.  **  A  party  never  shall  be  permitted  td 
produce  general  evidence  to  discredit  his  own  witness  ;**  and  the  reason  of 
tb*  rule  follows,  * '  for  that  would  be  to  enable  him  to  destroy  the  witness  it 
he  spoke  against  him,  and  to  make  him  a  good  witness  if  bo  spoke  for  bUQ« 

3  C  4  ^^ 


m  Cases  i»  hilart  term 

i^M^.  %HtK«M«^«iiiiiiiU»binAoraeftiroySnghisGrtdfoir  te  tf|M!k«  i^dM 
.atmrnm  bim."  The  expression  «  generml  eridence**  in  the  rule  kstlf,  mmm  W 
JB#MI  imply  that  a  party  may  discredit  his  own  witness  by  evidence  of  partlcolar 

ftcts,  et  gr.  IB  in  the  pi^esem  dkse,  by  tbewifig  that  he  hito  oib  m  htmA 
oocnkm  given  on  osth  a  diffiKent  acooust  of  the  tnoMClion.  Jtal  ^Kt 
reason  of  the  rule  extends  to  the  exclusion  of  all  eridenoe  which  is  ofiSemit 
merely  for  the  purpose  of  discrediting  the  witness,  and  whiph  would  not 
have  been  otherwise  admissible,  because  not  tending  to  prove  or  <Biprof<t 
tho  .iseue  joined.  And  lliis  construction  fi  fortified  bj  lb*  pva^  in 
JSuiL  N*  P»  which  next  follows,  and  explains  the  rule  above  cited.  *'  But 
(fa  witness  proitjacts  in  a  cause  which  make  against  the  party  who  ciHei 
%kn,  yet  fhe  party  xa$f  call  oiier  witAatses  to>r«^e  tliM  tfti^aa  Arte  trett 
otherwise ;  for  such  facts  are  nidence  m  the  cauMCy  and  llle  other 
are  not  called  directly  to  discredit  the  first  witness,  but  the  im] 
to^M*  credit  Is  inddental  and  come^uentikl  olily.**  Id  the  prewnt 
liie  answer  in  Clunicery  of  &  Bahtr  imw  not  eviitnce  tf  aan^  ptidt  is  tfk 
cimff ;  it  would  seem  therefore  that  it  was  not  admiisihle  lor  the  pupoM 
of  contradicting  him. 


Dbfe  on  the  Demise  of  LAvnutKeic  smd  OthM 

against  SHAtrcRdiris. 

By  4  c.  2.        TT  JECTMENT  on  a  demise  of  the  10th  of  JJf^  1S«*. 

C.S8.  «.  S.  it  is     •'-^ 

enacted  that  in  At  the  trial  before  Htdlock  B.,  at  the    Sattiltef 

tw^nUndiord  «s«izes  for  the  county  of  Lancaster  1824,  it  appear^ 
o^nMiTt^shaii  ^^^  ^^  defendant  was  tenant  under  a  feafte  of  the 
oM^hIiif^*r'  premises  m  question,  by  which  the  rent  was  tn^e  pty- 
rent  shall  be  In  eWe  at  Ladj/^dov  And  Michaelmas^  and  in  which  thcit 

arrear,  and  the 

landlord  or  les-  was  a  proviso  for  re-entry  on  non-payment  of  rent  ftfr 

sor  to  whom 

the  same  is  due  thirty  days,  and  that  half  a  year's  rent  doe  at  I/tdg^ 

hath  right  by 
law  to  re-enter 

for  the  non-payment  thereof,  such  landlord  or  lessor  shall  and  may,  without  any  fiannil 
demand  or  re-entry,  serve  a  declaration  in  ejectment  for  the  recovery  of  the  demised  pre- 
mises, which  service  shall  sUnd  in  the  place  and  stead  of  a  demand  and  I'e-entry  :^  Hiiid» 
that  by  this  statute  the  service  of  the  declaration  in  ejectment  is  substituted  for  the  demand 
of  rent,  which  at  common  law  must  have  been  made  upon  the  day  when  the  ftorfcitiiie 
accrued  in  case  of  non-payment,  and  therefore  that  it  was  no  ground  of  nonsuit  in  efM>- 
ment  that  the  declaration  was  served  on  a  day  subsequent  to  the  day  on  which  tiie  doaili 
was  laid,  that  being  after  the  rent  became  due ;  because  the  title  of  the  lessor  must  be  takes 
to  have  accrued  dfl  IflKi-dky  iHiM  Uie  forfeiture  would  have  accrued  at  oommoD  kw  by  hoih 
payment  of  the  rfiK*^ 
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litfy  1884,  was  ia  arrtar,  ami  that  tbera  was  no  sufficient 
distress  on  the  preaaisas ;  but  the  declaration  in  gect- 
ni^it  Was  served  on  the  14th  of  May  1824.  It  was 
objected  bjr  the  defendant's  counsd,  that  as  the  aer* 
▼ice  of  the  declaration  in  ejectment  was  on  a  day 
subsequent  to  the  day  of  the  demise^  and  as  no  Ibr^ 
feiture  could  have  accrued  before  the  day  when  the  de« 
olaration  was  served,  the  lessor  of  the  plaintiff  could 
have  no  title  before  that  day,  and,  therefore,  that  he 
ought  to  be  nonsuited.  The  objection  was  without  dis- 
cussion acquiesced  in  by  the  plaintiff's  counsd,  and  the 
plaintiff  was  non-suited.  Upon  further  consideration, 
he^^yeti  the  learned  Judge  thought  that  he  ought  not 
to  have  yielded  to  die  objection,  and  he  gave  leave  to 
Ae  pkontitf  to  move  to  set  aside  the  nonsuit  A  rule 
ttisi  having  been  obtained  Sot  that  purpose, 

CtosB  Setjt.  and  Siarkie  now  fthewed  cauaeu  In  order 
to  have  entitled  the  plaintiff  to  recover  at  coailmon  law, 
diere  most  have  been  a  demand  of  the  precise  rait  doe 
on  the  dOth  day  after  it  had  become  due  according  to 
the  terms  of  the  lease.  The  statute  4  6.  S«  £•  28.  s.  2« 
enacts,  ^  that  in  alt  cases  between  landlord  and  toiant, 
as  often  as  it  shell  happen  that  one  half  year's  rent  shall 
be  in  arrear,  and  the  landlord  or  lessor  to  whom  the 
same  is  due  hath  right  by  law  to  re-enter  for  the  non- 
payment thereof,  such  landlord  or  lessor  shall  and  may, 
without  any  formal  demand  or  re-entry,  serve  a  declar- 
ation in  gectment  for  the  recovery  of  the  demised 
premises,  which  service  shall  stand  in  die  place  and 
stead  of  a  demand  and  re-entry."  Now,  before  the 
statute,  the  day  of  the  demise  in  the  declaration  of  eject- 
ment could  not  have  been  laid  before  the  24th  of  Jpril^ 

because 
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because  ontil  tliot  time  no  forfeiture  had  accrued,  and 
since  the  statute,  when  no  demand  of  the  rent  has  beea 
made,  it  cannot  be  laid  before  the  day  when  the  d^ 
cUration  in  ejectment  ia  served,  because  tlie  forieitiirc 
then  accrues,  and  before  that  time  tiie  lessor  of  the 
plaintUThasno  title.  The  nonsuit,  therefore,  was  right, 
because  it  appeared  at  the  trial  that  the  demise  tu  the 
nominal  plabtiS*  was  made  before  the  landlord  bad 
any  title 

F.  Pollock  coDtnl,  was  stopped  by  the  CourU 

Bayley  J.  I  am  of  opinion  that  the  nonsuit  most 
be  set  aside.  The  statute  4  Cj.2.  c.28.  was  passed  in 
1731,  and  from  that  time  until  the  trial  of  this  cause  it 
never  has  been  contended  that  the  day  of  the  demi^  in 
the  declaration  must  be  the  very  day  when  the  declai» 
ation  in  ejectment  is  served.  It  \s  clear  that  it  could 
not  be  after  that  day,  because  it  would  then  appear 
upon  the  proof  that  the  nominal  plaintiff  had  no  title  at 
the  time  of  the  service.  The  some  objection  would  have 
applied  in  Doe  v.  Fuchau  {a),  for  in  that  case  the  day.of 
the  demise  was  on  the  2d  of  Ji^,  and  the  deelaxaticai 
was  served  on  the  6th  of  Jime.  The  statute  says,  "  that 
the  service  of  the  declaration  in  ejectment  shall  stand  ia 
the  place  of  the  demand  and  re-entry."  Now  that  mast 
mean  in  the  place  of  a  l^al  demand  made  on  the  day 
on  which  it  ought  to  have  been  made  by  common  law< 
It  afipears  clearly  from  the  subsequent  part  of  die 
clause,  that  that  is  the  meaning  of  the  statute.  It 
enacts,  <*  that  if  it  shall  be  proved  upon  the  trial  tbtf 
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half  a  year's  rent  was  due  before  the  said  declaration        1825« 
was  senred,  and  that  no  sufficient  distress  was  to  be      ^ 

Dob  dmcu 

found '(m  the    demised  premises,    countenrailing   the     J^wmsMcs 
arrears-  then  due^  and  that  the  lessor  or  lessors  in  eject-     Siuwo 
ment  had  power  to  re-enter,  then,  and  in  every  such 
case>  the  lessor  or  lessors  in  ejectment  shall  recover 
judgment  and  execution  in  the  same  manner  as  if  the 
rent  had  been  legally  demanded,  and  a  re-entry  made.? 
Now,  before  the  statdte^  the  plaintiff  could  not  have  re- 
covered in  ejectment,  unless  a  demand  had  been  made 
on  the  80th  day  after  the  rent  had  become  due,  accord- 
ing to  the  terms  of  the  lease ;  and  when  the  declaration 
m  ejectment  is  served,  the  parties  are  in  the  same  situ- 
ation  as  if  such  a  demand  had  been  made  at  common 
law*    The  title  of  the  lessor  of  the  plaintiff  must  be 
taken  to  have  accrued  at  that  time,  which  in  this  case 
would  have  been  on  the  24th  oi  April*    According  to  the 
argument,  it  must  be  an  essential  part  of  the  plaintiff^s 
case  to  prove  the  day  when  the  declaration  in  ejectment 
was  served,  but  such  proof  is  not  rendered  necessary  by 
the  statute*     The  plaintiff  is  entitled  to  recover  upon 
proving  that  half  a  year's  rent  was  due  before  the  de- 
claration in  ejectment  was  served,  that  no  sufficient  dis- 
tress was  found  upon  the  premises,  and  that  he  had  a 
power  to  re-enter.     I  am  of  opinion  that  the  true  con-* 
struction  of  the  statute  is  that  which  has  been  put  upon 
it  for  ninety-five  years,  viz*  that  it  substitutes  the  service 
of  the  declaration  in  ejectment  for  the  demand  of  rent, 
which  at  common  law  must  have  been  made  upon  the 
day  .when  the  forfeiture  was  to  accrue  in  case  of  its  not 
being  paid. 

HOLROYD 


HoLBOYD  J.  The  effect  of  tie  statute  is  to  dispense 
with  the  necessity  of  a  demand  by  the  landlord,  and  not 
to  put  the  tenant  in  a  worse  situation  than  he  wogid 
have  been  in  if  he  had  tendered  the  rent  when  it  ougltt 
to  have  been  paid.  The  service  of  tlie  declftrotioa  in 
ejectment  is  substituted  for  the  demand  wliich  was  re- 
paired to  be  made  at  common  law.  At  common  Uw 
there  could  have  been  no  legal  title  in  the  landlord 
until  that  demand  had  been  made.  The  statote  is 
beneficial  to  the  tenant  as  well  as  to  the  landlord.  It 
i-clieves  tlio  latter  from  the  necessity  of  making  a  d^ 
nund  with  all  the  precision  required  at  common  law, 
taut  the  tenant  incurs  no  forfeiture  until  the  declaratioii 
in  ejectment  is  served  upon  him,  and  if  at  that  time  ht 
is  ready  to  pay  tlie  rent,  although  he  did  not  tender  it 
when  it  was  due,  it  gives  him  ttie  same  benefit  a»  if  h* 
had  tendered  it  at  that  ^me.  The  statute  says,  that  in 
casa  certain  things  be  proved  at  the  tfial  {and  all  «f 
tbem  were  proved  in  this  cose),  the  lessor  m  gectmot 
shall  recover  judgment  in  the  same  manner  as  if  tbe 
rent  had  been  legally  demanded  end  a  re-entiy  made. 
Kow,  iqiplying  the  statute  to  this  case,  the  lessor  of  dm 
pUiBtiff  is  enUtled  to  recover  in  the  same  manner  m  if 
the  rent  had  been  l^ally  demanded  oo  the  94th  of 
April,  and  if  it  had  been  demanded  on  that  day,  it  is 
quite  clear  that  the  lessor  of  the  phuntiff  would  haw 
been  entitled  to  recover  in  this  case,  although  the  day 
of  the  demise  in  tbe  declaration  was  prior  to  tha  day 
when  the  declaratioa  in  ^ectment  was  eemd. 


LiTTLEDALE  J.     I  am  of  the  same  opinion.. 

Rule  absolute. 
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Doe  on  the  Demise  of  T.  Colclough  and  Alice 

his  Wife  against  Hulse. 

EJECTMENT  of  Michaelmas  term  4  6. 4.  on  a  de*  A.  being  teiied 
in  fee  of  an 

mise  of  the  2d  of  December  1^1 7«    At  the  trial  undiYided 

bef(M«  Littledale  J.  at  the  last  Sammer  assises  for  SU^-  esute,  deriwd 

fordj  the  following  appeared  to  be  the  fiicts.  of  the  cas6«  wUi^l^e^i^ 

The  wife  of  the  lessor  of  the  plaintiff  was  the  widow  of  J^J^^'J^*'" 

Witttam  Boothj  who  died  in  jivril  180S,  and  devised  idi  f^^'T  ^ 

^  ^  twoniecetas 

hia  real  and  personal  estate  to  his  wife  for  her  life,  and  tei»nu  in  com. 

mon ;  one  of 

she  claimed  the  pr<^)erty  in  question  as  part  or  that  real  the  nieces  died 

in  the  lifetime 

estate.     The  title  of  William  Booih  was   as  follows,  of  ^.  and  left 
Mary  Mason  being  seised  in  fee  mider  the  wiU  of  her  daughter,   a* 
fether,  Tm  Mason^  of  an  undivided  moiety  of  his  real  ilftended^^  ' 
estate,  died  on  the  17th  €3^  December  179S,  and  by  her  ^J*^*^ 
will  devised  her  moiety  to  W.  Booths  Ann  Booth  and  *»»•  nephfw 

''  and  summing 

Sarah  Bill,  formerly  Booth j  the  three  children  of  her  »i<^  «nd  the 

infant  daughter 

sister  Margaret  Booth,  as  tenants  in  common,  but  Sctrah  of  the  deceased 

niece,  but  this 

Bill  having  died  in  the  life*time  of  Mary  Mason,  she,  will  was  nerer 
before  her  death,  made  another  will,  by  which  she  in-  ter^.'s  death/ 
tended  to  devise  her  moiety  to  W.  Booth,  Ann  Booth,  and°u^i^ng 
and  Sarah  Bill,  the  infent  daughter  of  Sarah  BiO,  ^^';^ 
formerly  Sarah  Booth.     But  this  will  was  never  exe-  **>«  unexecuted 

"^  vail  into  execu- 

cuted.     By  deed  of  the  11th  of  January  1794,  between  ^<>°»  ^^  ^ 

convey  one- 

W.  Booth  and  Ann  Booth,  reciting  the  unexecuted  will  third  of  the 

moiety  to  a 
trustee  upon 
trust  to  convey  the  same  to  the  infant  if  she  attained  twenty-one^  or  to  her  issue  if  she  died 
irodcr  twenty-4>ne  and  left  issue,  or  otherwise  to  the  nephew  and  niece  in  equal  moieties. 
No  conveyance  was  executed  in  pursuance  of  the  deed.  The  rents  of  the  third  were 
received  by  the  trustee  for  the  use  of  the  infant  during  her  lifetime.  An  ^ectment  having 
ktstt  brought  by  the  devisae  of  the  nephew  mon  than  twenty  years  after  his  death,  but  less 
than  twenty  years  after  the  death  of  the  infimt;  it  was  held  that  there  was  no  adrtnt  pot- 
■wpigaiMHa  th<  dtsth^f  theinfim^  mi  tht  th^  i^aOmmifM  t>«ll  bwgfat. 

of 


.IH 


I>o>  dem. 
Hvm. 


CASES  Id  HILARY  TERM 

of  Man/  Mason,  ihey,  in  pursuance  of  and  in  obedj-  1 
ence  to  the  intention  of  Mari/  Mason,  did  covenant  for  j 
themselves,  tlieir  heirs,  executoi-s,  and  adntinistraton, 
and  to  and  with  each  other,  that  the  unexecuted  will  of  \ 
Man/  Mason  should  be  eslabiished,  carried  into  effect 
and  confirmed ;  and  that  they  would  at  any  time  there- 
after grunt,  convey,  and  assign  the  estate  ofMaiy  Mama 
as  therein  mentioned!  viz.  one-third  part  to  fV. Booth, 
his  heirs,  &c. ;  nuotlier  third  part  -to  Ann  Booths  her 
iieirs,  &c.;  and  the  remaining  lliird  pait  to  Thomas 
BUI,  his  heirs,  &c.  upon  trust  to  convey,  assnre,  and 
assign  that  share  to  Sarah  Bill,  for  her  sole  and  se- 
parate use  and  bejicfit,  at  her  age  of  twenty-one  years, 
or  unto  Iter  issue  in  like  manner  in  case  she  should  die 
before  that  time  leaving  issue,  and  in  case  she  should 
die  before  the  age  of  twenty-one  years  without  issue, 
then  to  convey  the  said  share  to  W,  Booth  and  Ann 
Booth,  equally,  share  and  share  alike,  as  tenants  in  com- 
mon, and  not  as  Joint,  tenants.  IV.  Booth  afterwards 
sold  his  third  shore  of  the  moiety  to  two  persons,  who 
again  sold  it  to  Ann  Booth.  So  that  she  became  sosed 
of  two-thirds  of  that  moiety.  fV.  Booth  died  oa  the 
25th  April  1603,  and  by  bis  will  devised  all  his  KiX 
estate  to  his  wife,  Alice  Booth  for  her  life ;  and  after  her 
decease,  unto  his  son  Hugh  Booth  and  his  daughter, 
equally  to  be  divided  between  them  as  tenants  ia  com- 
moD.  Sarah  Bill,  the  infant  child  of  Sarah  BiU,  died 
on  the  ad  December  JSD4,  her  &ther  haviog  died  b^ie 
her.  It  appeared  in  evidence  that  the  wife  of  the  lessor 
of  the  plaintiff  had  never  received  any  part  of  the  rents 
of  the  property  in  quesdon.  They  were  received  during 
the  life-time  of  Thomas  Bill  by  him  and  by  Aim  Booth, 
•^-«fl;^f,his  death  Anif  BifOth  cmtinued  to  recciye  the 
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rents,  and  upon  Hugh  Booih^s  coining  of  age  she  ac-       1825. 
counted  to  him  for  part.     Hugh  Booth  sold  the  pro-     tZTIL. 
perty  now  claimed  to  the  defendant,  and  sufiered  a    Colclooov 
recovery,  and  levied  a  fine  as  of  TVinity  term,  1822;       Hvusr 
but  the  wife  of  the  lessor  of  the  plaintiff  made  an  entry 
to  avoid  the  fine  on  the  21st  of  October  1823.     At^the 
trial  it  was  objected  for  the  defendant,  that  there  having 
beeii  no  receipt  of  the  rents  for  twenty  years  by  the 
lesisors  of  the  plaintiff,  or  those  under  whom  they  claimed, 
the  title  was  barred.     On  the  other  hand  it  was  con- 
tended, that  there  coqld  be  no'  adverse  possession  until 
the  death  of  Sarah  Billj  the  in&nt,  in  December  1 804,  and 
-that  the  ejectment  having  been  commenced  in  Michaelmas 
term  1 823,  was  in  time.     The  learned  Judge  nonsuited 
the  plaintiff,  but  reserved  liberty  to  him  to  move  to 
enter  a  verdict.     A  rule  nisi  having  been  obtained  for 
that  purpose, 

W»  jS.  Tatmitm  shewed  cause.  0>ne-third  of  the 
moiety  of  M.  Mason  having,  by  reason  of  the  death  of 
her  niece  Sarah  Bill,  become  a  lapsed  devise,  descended 
io  JV,  Booth,  the  heir  at  law  of  the  testatrix.  He'  then 
was  seised  of  two-thirds  of  her  moie^,  and  Ann  Booth 
of  the  other  third.  They  agreed  to  carry  into  effect'  the 
unexecuted  will  of  the  testatrix,  and  to  convey  the  third 
to  a  trustee  for  the  use  of  the  infant  No  conveyance 
was  however  executed.  The  legal  estate  in  the  third, 
^hich  was  intended  to  ^  to  the  infant  Sarah  BUly  con- 
tinued in  JV.  Booth  until  his  death  in  180S,  when  it 
passed  by  his  will  to  his  wife  for  life.  She  never  was 
in  possession  of  that  third ;  the  rents  were  received  by 
Afin  Booth,  and  she  accounted  for  them  to  the  trustee 
of  the  in&nt  during  he^  life.  The  title  of*  jU^  BooOk 
« ' '  thtrdbm 


so  CASE6  iH  HUARY  TBRM 

1835.        iherefora  accrued  more  tfian  twenty  yearg  before  Uw 
^~T"       ejectiuent  was  bronglo,  witl  lier  claim  is  barred. 

Sbub.  GiTnfbtU  contr^    The  poueasi«B  and  receipt  of  tbe 

retiU  of  the  third  by  Ann  Booth  during  the  lifetime  of  ^ 
infant,  was  consistent  with  the  title  of  W.  Booth  uhI  of 
his  widow,  aad  that  possessioa  was  with  their  permbsion. 
They  were  boutid  by  covenant  to  allow  tlie  rents  to  be 
received  for  the  use  of  Uie  infuot.  The  legal  eetMe 
may  have  been  in  fV.  Booth,  but  tlie  equitable  estate 
was  in  the  infant.  A  court  of  equity  would  have  OoB»- 
[lelled  fViUiean  and  Ann  Booth  to  execute  a  conveyance 
of  the  third  to  h  tnistee  tor  the  u»c  of  the  iu&mt.  M 
all  events  the  rents  were  rightfully  received  by  Aim 
Boetk  during  the  lifetime  of  the  inleot. 


Baylgy  J.  It  seems  to  me  that  there  was  not  aaj 
adverse  possession  for  a  suflicient  period  of  time  to  bar 
the  plaiDtiff'a  tide  tp  recover  ia  ejectowat,  becawe  I 
think  die  adverse  posseMioa  b«^n  to  ran  cnly  ban  dc 
death  of^oraifii^^on  the2d  oi  December  1S04.  AE^r 
the  deed  by  which  W.  Booth  and  Ann  Booth  ^recd  Ip 
eoofirm  the  will  oiMary  Jdason,  IV.  Booth  had  do  ri^t 
to  take  for  liis  owB  use  as^  part  of  the  renta  and  fsoits 
of  that  third.  Those  vents  and  profits  aooordiiig  0 
diat  deed  were  to  enure  to  the  bene£t  of  Sandt  BiS- 
W^n  she  died  without  issue,  the  interest  created  by 
dut  iostnuDent  for  the  benefit  of  her  and  her  isMte 
ceaae^  &nd  of  the  third  which  was  tJie  subjeot  of  ^Mt 
iostnunent,  one  moiety  passed  to  A»a  Booth,  apd  Ihe 
«ther  OKHe^  would  beva  returned  to  W.  Bodh,  had  be 
hem  living,  bM  «6  h«  -ww  idesd*  it  futasad  under  lus  mil 
t»MB.«Uo«»  difeJeanr  of  ifaetilkiiitiC    Ko«iddMt»od- 
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ing  the  deed  of  1794,  fV.  Booth  bad  a  vested  interest 
expectant  upon  the  death  of  Sarah  BiU^  ^nder  age^ 
\vithout  issue,  and  that  interest  passed  under  his  will  to 
his  widow.  I  am  therefore  of  opinion  that  a  verdict 
ought  to  be  entered  for  that  share,  which  is  one-sixth  of 
the  moiety. 


761 


1825. 

Dos  d«D. 

COLCLOUOH 


HoLfiOTO  J.  It  was  prdved  at  the  trial  that  Thomas 
Bill  received  tlie  rents  of  this  third  of  the  moiety  as 
long  as  he  lived.  After  his  decease  Ann  Booth  received 
the  rents.  So  long  as  Sarah  Bill  lived  W.  Booth  or  bis 
representKtives  would  have  been  guilty  of  h  breach  of 
covenant  if  they  had  prevented  the  rents  being  received 
for  her  use.  The  possession  of  the  third  by  her  trustee 
so  long  Was  consistent  with  the  cotenant  of  W*  Booihi 
which  was  binding  upon  his  heir  or  devisee.  There 
was  therefore  no  adverse  possession  until  the  death  of 
Sarah  Billj  and  consequently  the  gectment  was  brought 
in  time.  The  rule  for  entering  a  verdict  for  the  plaintiff 
must  therefore  be  made  absolute. 

Rule  absolute^ 


Vol.  III. 


3D 


BydiMttr.ihe '"Trespass  anO  false  imprisonment.  Ple^  not 
bdliffi,  and  guilty.     At  the  trial  before  Park  J.  at   the  Sum- 

p^*™ioeleci  vaur  assizes  for  the  county  of  Salop,  182t,  it  appotred 
n^ lobe  "''  t^st Uie  plaintiff  Iiml  been  convicted  under  the  sutute 
Bldermmof.     4,^.4.  ^.3*.  J.  3.  by  Uic  tltfeiKlant,  a  deputy  alder- 

whole  year,  md  ^^^  ^f  j|,g  borough  of  Denhij'li,  for  nbsentiac  bcr- 
they  were  10  ft  o   '  -o 

h«vc  power  and  gglf  from  ber  service  before  the  end  of  the  year  for 

(execute  by  wbicK  she  bad  contracted  to  serve,  and  bad  beeo  coai- 
themselves,  or  i-  -  u     1  -        1 

ia  iheir  abwiice  mittfid  to  tlie  house   of  Correction   at  liitintnj   in  the 

lies,  the  office  county  of  De/ibig/i,  for  one  calendar  moutl).     It  was  ob- 

^'c'l^^gh."'^  jected  that  the  defendant  was  entitled  to  notice  unilci 

th^  wllwiMd  ^^  statute  24  G.  2.  c.  ■ii.  s.  I .,    and    the    question  vas, 

eUuwiby  whether  the  defendant  was  a  justice  of  the  peace  for 

prorided  th.t  the  borough  of  Denbigh.     By  the  charter  of  Dejibigi  it 

the  death  or       was  granted  that  the  aldermen,  baililfs,  and  capital  bur- 

remonl  of  any 

■Idennui,  ■       gesses  of  the  borough  for  the  tmie  being,  or  the  major 

b*  elected,  who,  part  of  them,  of  which  one  of  the  aldermen  and  one  of 

du^'d^t  (^ ih^   the  bailiffs  were  to  be  two,  being  assembled  from  dme 

M«'  w'tha'      ^  '''"^'  might  and  should  have  power  and  authority 

office  by  him-    yearly,  on,  &c.  to  elect  two,  out  of  tlie  number  of  the 

self  or  bn  do-     J         -"        '  ' 

puty.    iiwai    burccsscs  of  the  borough,  w!io  should  be  aldermen  of 

then  provided,  "  ° 

ihuinthob-  the  said  borough  fur  one  whole  year  then  next  ensuing; 
•ence  of  «ny  of 

the  aldernieD 

for  the  time  being.  Ibe  bttUiffi  and  cipllnl  liurge*»M  mighl  elect  one  or  more  of  (he  bur- 
geisH  ID  supply  ilic  Yscancy  or  vmncii'S.  I'liese  miIhiIiuIhI  aldermen  liad  no  power  lo  if- 
point  deputies.  Tlierc  Ihtn  folloHcil  a  clause  n-liicli  directed  that  ilie  aldermen  for  the  time 
being,  during  the  time  they  shoulrl  remain  in  their  offices,  should  be  jusiictn  of  thr  pan 
within  the  borough  :  Held,  that  this  charter  did  not  enobic  (he  aldermen  elected  for  the 
year  (0  delegate  their  office  of  juttice  of  tlie  peace,  and  ttierefore  that  a  deputy  aldcfmaa  av 
not  a  justice  of  the  peace  for  Uie  borough. 

ID  delegate  to  >  lulJKt 


w 
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and  they,  after  they  were  so  elected  and  nominated  1825. 
aldermen  of  the  borough,  were  to  take  the  oaths  before  — — - 
the  steward  or  his  deputy ;  or  if  there  were  no  steward  ^,"9"'^'^ 
at  the  time  of  such  election  and  nomination,  before  their 
immediate  predecessors,  and  in  the  presence  of  ten 
capital  burgesses  of  the  said  borough  for  the  time  being 
to  execute  their  office  well  and  faithfully ;  and  they  were 
to  have  power  and  authority  to  execute  by  themselves, 
or  in  their  absence,  by  their  deputies j  the  offices  of 
aldermen  of  the  said  Jj^orough  for  one  whole  year  then 
next  ensuing,  and  until  some  other  should  in  due  form 
be  elected  and  sworn  to  the  offices  of  aldermen;  and 
if  it  should  happen  that  either  of  the  aldermen  of  the 
borough  for  the  time  being  should  die  or  be  displaced 
from  his  office,  that  then  and  so  oft  it  should  be  lawful 
for  the  surviving  alderman  and  the  bailiff  and  capital 
burgesses  of  the  borough  for  the  time  being,  or  the 
major  part  of  them,  to  elect  or  place  in  another  of  the 
number  of  the  burgesses  of  the  said  borough  for  alder- 
man of  the  said  borough ;  and  that  he  being  so  elected 
and  placed  in  might  have  and  exercise  the  said  office 
for  the  remainder  of  the  said  year,  and  undl  one  or 
more  were  duly  chosen  and  sworn  to  the  said  office, 

(the  corporal  oaths  to  be  so  first  taken  in  form  aforesaid,) 

• 

by  himself  or  themselves,  or  his  or  their  deputies,  in  his  or 
their  absence,  and  so  toties  quoties,  as  often  as  such  an  ao 
ddent  should  happen.  There  then  followed  a  proviso  that 
the  aldermen,  bailiiFs,  and  burgesses  of  the  said  borough, 
or  the  major  part  of  them,  from  time  to  Ume,  and  at  all 
times  thereafter,  should  and  might  have  power  and 
audiori^  for  electing  and  nominating,  and  that  diey 
should  and  might  elect,  the  welfare  of  the  said  borough 
i^uiring  it,  and  when  it  shpuld  be  necessary  and  r6«i 

3  D  2  quisite. 


qaisite,  out  of  the  number  of  tlie  capital  burgesses  of 
the  borough  nforesaid,  one  or  two  other  alderman  or 
aldermen,  in  tlie  absence  of  the  former  alderman  or 
aldermen  and  bailiffs,  or  one  or  more  of  them ;  any  thing 
to  the  contrary  in  any  wise  notwithstanding.  And  ihat 
he  or  they,  after  they  were  so  elected  and  nominated  as 
aforesaid  to  be  alderman  or  aldermen  of  the  borough 
aforesaid,  before  tliey  were  admitted  to  execute  those 
offices,  should  take,  as  aforesaid,  iheir  corporal  oaths  in 
due  form  that  they  would  execute  their  offices  well  and 
^thfully  so  long  as  he  or  diey  should  continue  in  the 
sud  office  or  offices.  By  another  clause  the  aldermen 
of  the  borough  for  the  time  being,  during  the  time  they 
should  remain  in  their  ofBces,  were  to  be  keepers  and 
JQstices  of  the  peace  in  the  said  borough,  liberties,  and 
precincts  of  the  same,  &c.  The  charter  also  contained 
a  Don>intromiltas  clause,  and  then  nominated  the  fint 
aldermen,  &c. 

Upon  this  evidence  it  was  argued,  first,  that  the 
crown  could  not  give  to  other  persons  the  power  of 
making  a  justice  of  the  peace ;  and,  secondly,  assuming 
that  it  had  that  power,  it  had  not  conferred  it  by  the 
language  of  this  charter,  for  the  charter  only  enabled 
the  aldermen  to  execute  by  themselves  or  their  de- 
puties the  office  of  aldermen  of  the  borough,  and  the 
office  of  justice  of  the  peace,  though  annexed  by  the 
charter  to  that  office,  was  of  itself  a  distinct  office  and 
the  charter  did  not  enable  the  alderman  to  appoint  an- 
other person  as  deputy  justice.  The  learned  Judge, 
however,  was  of  opinion  that  as  one  clause  of  the 
charter  enabled  the  aldermen  to  appoint  a  deputy  to  the 
office  of  aldermen,  and  a  subsequent  clause  made  the 
aldermen  for  the  time  being  justices  of  the  peace  Sx  the 
borouj^. 


IN  THE  5th  &  6th  Years  or  GEORGE  IV.  765 


Jown 


borough,  the  two  clauses  were  to  be  construed  together,  1825. 
and  as  giving  to  the  alderman  a  power  of  appointing  a 
deputy  to  do  all  that  he  was  authorized  to  do  by  the 
charter,  and,  among  other  things,  to  execute  the  office 
of  justice  of  the  peace,  consequently  that  the  deputy 
was  a  good  justice,  and  entitled  to  notice.  The  plaintiff 
was  therefore  nonsuited.  Godson  in  last  Michaelmas 
term  obtained  a  rule  nisi  to  set  aside  that  nonsuit  on 
two  grounds ;  first,  that  the  defendant  had  no  right  to 
exercise  the  functions  of  a  justice  of  the  peace ;  and, 
secondly,  if  he  had,  still  he  was  only  a  deputy  to  a  justice 
of  the  peace,  and  not  named  in  24  G.  2.  c,  44'.  s.  1.  re- 
quiring the  notice.  On  the  first  point,  he  urged  that 
the  king  could  not  by  charter  grant  to  any  person  a 
power  of  making  a  judicial  officer ;  and,  consequently, 
tHat  a  man  who  was  a  judicial  officer  himself  could  not 
inake  a  deputy.  He  cited  Comyn's  Digest^  Officer^  2).  2. 
TAe  King  v.  The  Mayor  of  Gravesend  {a),  and  con* 
tended  that  the  king  being  the  fountain  of  justice  could 
alone  make  justices  of  the  peace,  Comyris  Digest^  Jus^ 
iices  {A.  1.),  27  H.S.  c.  24.  5. 2. 4*  6.  But,  admitting  that 
the  king  had  the  power,  yet  he  had  not  by  this  charts 
exercised  it,  for  it  could  only  be  done  by  express  words, 
which  were  not  in  this  charter;  and  tliat  it  did  not 
follow,  without  express  words,  that  an  alderman  should 
be  a  justice  of  the  peace,  Heg.  v.  Langky.  (b)  And 
further,  that  no  inconvenience  could  arise  to  the  borough, 
as  there  was  a  proviso  for  electing  aldermen  in  the  ab«- 
•sence  of  those  elected  annually  tinder  the  charter, 

fV.  E.  Taunton  and  Campbell  now  shewed  cause.    By 
.the  charter  the  alderman  had  power  to  appoint  a  deputy 

(a)  iB.fC.  009.  (6)  QLd,  Ba^m  lOfS. 
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to  execute  all  the  duties  whicli  the  principal  could  exe- 
cute. The  charter  nominates  two  persons  lo  sustain 
tJie  characters  of  aldermen  and  justices  of  the  peace  iat 
the  borough,  and  it  contains  n  non>intromittas  clause. 
In  the  absence  of  the  two  aldermen,  according  to  the 
argument  on  the  other  side,  there  would  be  no  pereon 
competent  to  execute  the  office  of  justice  of  the  peace 
within  the  borough.  It  is  true  that  a  judicial  officer, 
without  an  express  power,  cannot  appoint  a  deputy ;  but 
here  tliei'c  is  such  an  express  power.  The  charter  nyi 
that  the  aldermen  shall  have  power  and  authority  to 
execnte  by  themselvesi  or  their  deputies  the  office  of 
aldermra.  Now  the  deputy  is  to  act  as  alderman,  aod 
to  exercise  all  the  powers  which  the  charter  confers  on 
the  alderman.  If  the  clause  by  whicli  the  aldccmen  are 
made  justices  of  the  pence  of  the  borough  had  pie- 
cedad  the  clause  enabling  them  to  appoint  a  deputy,  it 
could  not  be  doubted  that  a  deputy  would  hare  beat  a 
good  justice  of  the  peace.  Then  a  diiferent  intratioa 
cannot  be  interred  frotn  the  order  in  which  the  cisaso 
stand  in  the  charter.  The  deputy  is  to  exerase  the 
oflice  of  alderman  of  the  borough,  and  the  BCtiag  aa  a 
justice  of  the  peace  is  parcel  of  that  office.  Now^  iC  a 
judicial  office  be  granted  tenendum  per  se  vel  deputakn^ 
he  may  make  a  d^uty ;  as  the  Recorder  i^  LomdoM, 
MaiiTis  V.  Werley{a),  Com.  Dig.  tit  Ogkery  i>.2.;  aod 
a  depu^  not  only  succeeds  to  all  the  5mcti(»is  oC  hit 
principal,  and  has  power  to  do  any  act  which  the  piii^ 
cipal  may  do,  but  the  law  will  not  even  sanction  &  sah- 
division  of  the  duties  of  the  office.  So  that  if  a 
principal  m^es  a  deputy  covenant  that  be  will  not  do 
■ny  thing  which  die  principal  may  do,  tfae  covenant  ii 
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void  and  repugnant,  Parker  v.  Keti{a\  Cam.  Dig.  tit        1825. 
Officer^  D.  3.     Here,  therefore,  it  being  a  part  of  the        j^^ 
office  of  alderman  to  exercise  the  duties  of  a  justice  of    ^"f^i'"ji, 
the  peace  within  the  borough,  the  deputy  had  tlie  like 
powen 

Godson  contra,  was  stopped  by  the  Court 

Bayley  J.  The  question  here  turns  partly  on  the 
power  of  the  crown  to  delegate  the  power  to  a  subject 
to  make  a  justice  of  the  peace,  and  partly  on  the  con-i 
struction  of  the  charter.  Supposing  the  crown  to  have 
the  power  to  delegate  such  an  authority,  the  language 
used  ought  to  be  estremely  clear  and  express  in  order 
to  effectuate  such  an  object.  The  present  impression 
on  my  mind  is,  that  that  power  is  superseded  by  the 
statute  27  H.  8.  c.  24>.  &  2.,  by  which  it  is  enacted, 
^^  that  no  person  shall  have  any  power  or  authority  to 
make  any  justices  of  eyre,  justices  of  assize,  justices  of 
peace,  or  justices  of  gaol  delivery ;  but  that  all  such 
officers  and  ministers  shall  be  made  by  letters  patent 
under  the  king^s  great  seal,  in  the  name  and  by  the 
authority  of  the  king's  highness,  and  his  heirs,  kings  of 
this  realm,  in  all  shires,  counties,  counties  palatine,  and 
other  places  of  this  realm,  WaleSj  and  marches  of  the 
same,  or  in  any  other  his  dominions,  at  their  pleasure 
and  wills,  in  such  manner  and  form  as  justices  of  eyre, 
justices  of  assize,  justices  of  peace,  and  justices  of  gaol 
delivery  be  commonly  made  in  every  shire  of  this 
realm;  any  grants,  usages,  prescriptions,  allowances, 
act  or  acts  of  parliament,  or  any  other  thing  or  Aings 

(•)  1MI.96. 
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lo  die  contrary  thereof  iiotwithstiinding."  And  sec- 
tion 6.  Cf>ntikins  &  proviso  "  that  all  cities,  boroughs, 
and  towns  corporate  which  have  Hbeity,  power,  and 
authority  to  have  justices  of  peace  shall  still  have  and 
enjoy  their  liberties  and  authorities  in  that  behalf  after 
such  like  manner  its  they  have  been  accustomed,  with- 
out any  alteration  by  occasion  of  this  act."  I  do  not 
find  any  clause  relating  to  a  corporation  to  be  there- 
after created.  The  words  of  ilie  act  however  are  veiy 
general,  nnd  when  we  consider  the  power  given  to  jus- 
tices of  the  jieace,  and  the  talent  and  integrity  required 
in  executing  the  oflice,  a  certain  discretion  ought  to  be 
exercised  in  selecting  persons  fit  for  the  oflice.  In  Com. 
Dig.  tit,  Jmlice  of  the  Peace,  it  is  laid  down,  that  none 
but  the  king  can  niako  justices  of  the  peace,  for  which 
J)alltm,  s.  10.  is  cited,  and  that  the  king  cannot  grant  a 
power  to  another  to  make  tliem.  It  has  been  said  tliot 
the  Recorder  of  London  and  the  justices  of  great  ses- 
sions in  Wnles,  have  power  to  appoint  deputies  for  cer- 
tain purposes,  but  that  is  by  act  of  parliament  The 
charter  of  London,  whidi  requires  that  the  Recorder 
shall  execute  his  office  by  himself  or  his  su£Scient  de- 
puty, is  confirnied  by  act  of  parliament  So  by  stat. 
34  &  35  Hen.  8.  c.  96.  the  Wekh  judges  might  execute 
their  office  by  themselves  or  their  sufficient  deputies, 
and  that  power  is  now  limited  by  the  13  O.  S.  c.  61.  s.  3. 
to  the  .purpose  of  calling  or  adjourning  any  court  and 
receiving  certain  motions,  and  taking  and  prodaiiiH 
hig  fines,  and  arraigning  recoveries,  (a)  Assuming  tbit 
the  king  had  the  power  to  enable  a  person  to  ddc^ale 
0ie  office  of  justice  of  the  peace  to  another,  I  cannot 

(<■}   OUiudCi  ffU^  FtMtiet,  p.  «■ 
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say,  looking  at  the  language  of  this  charter,  that  the  18S5* 
king  intended  to  exercise  that  power.  The  position  joi^ 
of  the  clauses  in  the  charter  is  of  material  assistance  in  "S^i^ 
guiding  our  judgment  By  one  clause,  the  aldermai, 
bailiiis,  or  capital  burgesses  for  the  dme  being  are  to 
have  power  every  year  to  nominate  two  of  the  burgesses 
who  shall  be  aldermen  of  the  borough  for  one  year  n^ct 
ensuing,  and  after  they  are  so  elected  aldermen,  before 
they  are  admitted  to  execute  that  office,  they  are  to  take 
the  oaths  before  the  steward,  or  if  there  be  no  steward, 
before  the  aldermen  and  ten  burgesses,  to  execute  their 
office  well  and  faithfully,  and  after  this  oath  so  taken, 
they  are  to  have  power  and  authori^  to  execute  by 
themselves,  or  in  their  absence,  by  their  deputies, 
the  office  of  aldermen  of  the  borough  for  one  whole 
year  next  ensuing.  The  deputies  are  to  exercise  the 
powers  of  aldermen.  Now  the  powers  of  aldermen 
^  vary  in  di£Perent  boroughs.  The  powers  of  a  justice  of 
peace  do  not  necessarily  belong  to  the  office  of  alder- 
man.    There  then  follow  clauses  for  making  new  aiders- 

I 

men  in  the  event  of  the  death  or  removal  of  any. 
alderman  elected  for  the  year,  and  they  are  to  take  the 
oaths  and  perform  the  office  by  themselves  or  their 
deputies.  Another  clause  enables  the  corporation  to 
elect  additional  aldermen  to  act  in  the  absence  of  the 
other  aldermen;  but  those  additional  aldermen  have 
not  any  power  of  appointing  deputies.  There  are 
therefore  two  descriptions  of  aldermen,  first,  those  ori- 
ginally elected  for  the  year,  and  those  elected  on  their 
death  or  removal,  and  they. may  execute  their  offices 
by  themselves  or  by  their  deputies ;  secondly,  aldermen 
elected  in  the  absence  of  the  aldermen  chosen  for  the 
year,   and  these  substituted  aldermen  luive  not  any 

power 


power  to  appoint  deputies.  The  charter  then  provides 
that  the  alciermen  for  the  time  being  during  the  tune 
they  shall  remain  in  office,  shall  be  justices  of  tb« 
pence  for  the  borougii.  It  does  not  say  that  Uie  de. 
puties  of  the  nldermen  shall  be  justices.  The  alder- 
men arc  to  lake  certain  oaths,  the  depoties  are  not 
required  to  take  any  oaths.  The  aldermen  are  t« 
be  chosen  out  of.the  burgesses.  The  charter  does  not 
require  that  the  deputy  should  be  a  member  of  the 
corporation.  Considering,  therefore,  that  this  charter 
creates  two  descriptions  of  aldermen,  and  timt  one  of 
them  only  has  the  power  of  exercising  the  office  of 
alderman  by  deputy ;  and  that  m  the  event  of  ihe  ab- 
sence of  the  aldermen,  others  may  be  elected  in  tfadr 
stead,  and  that  those  substituted  nldermen  have  the 
power  of  executing  the  office  of  justice  of  the  peice 
within  the  borough,  so  that  no  inconvenience  can  aoM 
li-om  the  deputy  not  having  that  power,  and  that  d» 
words  of  the  charter  will  be  fully  satisfied  by  holding 
tbat  the  aldemutn  has  a  power  to  appoint  a  deputy  to 
eKorcise  all  bis  corporate  powers  only,  I  am  <^  c^iaioB 
that  the  language  of  this  charter  is  not  sufficiently  clear 
to  shew  an  intention  on  the  part  of  the  crown  to  dele- 
gate to  the  aldermen  for  the  time  being  a  power  of  ap- 
pmntJtig  deputy  justices  of  the  peace.  The  rule  lor  a 
nev  triid  mast  therefore  be  made  absolute. 


HoLROTD  J.  I  think  that  the  deputy  had  not  Tested 
in  him  tlie  office  or  power  of  a  jiistice  of  the  peace.  E^ 
the  <iKUter  two  persona  are  oonstituted  jusUces  of  the 
peace)  to  contiaue  so  until  others  are  appoittted.  The 
oAce'of  jottioes  of  the  pOBCC  is  anneKed  to  tbat  ofslder- 
dUn.  ^eaAtertianftmher  power  tliat  other  aUennen 

may 
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may  be  appointed  to  act  in  the  absence  of  those  first        1'625. 

elected.   The  charter,  after  giving  this  power,  states  that 

the  aldermen  for  the  time  being;  shall  and  may  exercise        agcAui 

WXLUAMI. 

the  office  of  justices  of  the  peace,  but  it  does  not  follow 
that  that  of$ce  is  part  of  the  office  to  which  it  is  an- 
nexed. I  do  not  know  that  a  person  qua  alderman  has 
vested  in  him  any  known  duties,  but  the  duties  are 
generally  defined  by  the  charter.  Th^  powers  of  alder- 
men are  to  be  exercised  only  on  members  of  the  cor- 
poration, they  are  to  exercise  only  corporate  powers, 
but  a  justice  exercises  powers  which  are  not  corporate^ 
and  not  confined  to  members  of  the  corporation.  Gene* 
rally  speaking,  where  there  is  a  power  by  charter  to 
appoint  a  depnty,  the  latter  has  all  the  powers  of  his 
principal,  but  then  those  would  be  corporate  pdwers. 
But  that  is  very  diftrent  firom  the  present  cas^  fot 
nere  one  office  is  annexed  to  the  other.  I  think  too 
we  are  to  take  into  consideration  that  the  legislature 
has  confined  to  the  king  generally  the  power  of  making 
justices,  and  that  we  ought  not,  unless  the  language  of 
the  charter  be  clear  and  express,  to  infer  that  the  king 
meant  to  delegate  that  power  to  others.  The  deputy 
does  not  become  an  alderman,  but  he  has  all  the  coiv 
porate  powers  only  which  were  annexed  to  the  officer 
who  is  an  aldertnan.  That  being  so,  I  am  of  opinion 
that  the  defendant  was  not  a  justice  of  peace,  and  con-> 
sequently  that  he  was  not  entitled  to  notice  of  action 
under  the  statute  S4  G.  2.  c.  4<4<.  The  rule  for  a  new 
trial  must  therefore  be  fnade  absolutes 

Rule  absbltite. 
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Williams  against  Lord  Bagot. 

(In  Error.) 

Upon  wTor        T  TpON  a  writ  of  error  die  rollowiiig  record  was  sant 

Awn  an  inferior    *-* 

eourt,  ii  ap-  from  the  court  of  the  lordship  of  Rutktn. 

nmrdtiiAtlo         Lordship  of  ttithin  otherwise  D\)ffiyn  Clwifd.     Pleas 

SSm^'^m.       of  the  court  of  our  lord  the  king,  in  and  for  the  lordship 

Md?4'^i»'ii»]  or  dominion  of  Dyff>yn  Clwi/d,  with  the  town  of  Ridhin, 

«the»me        jj,  tJiecounty  oi Denbigh,  held  at  Ruikin  in  ihe  lordship 

t«uro»bifMihc  aforesaid,  die  2d  oi  NooenAer  1822,  according  to  the  use 

BdUur  of  ihcm  and  custom  ol'  the  same  lordship,   hitlierto  used  and 

tna  urred  per- 

wiuiiy  on  the    approved  from  time  whereof  the  memory  of  man  is  not 

the  reium  of  U)  tlie  Contrary,  before  R.  H.  Jones,  Esq.,  chief  steward 

JCfft.'"'  ofthe  said  court. 

^'t^taiq"eo('         ^^  '"^  remembered,  that  heretofore,  to  wit,  on  the  7th 

S^b^^"*^'  ^y  °^  SepteTnber,  in  the  year  of  our  Lord  1822,  at  die 

fcult,  the  de-  court  of  the  lordship  or  dominion  aforesaid,  boldeii  at 

frnxUnt  never  ^ 

hanngippMr-  Ruthin   aforesaid,   in  and  for   the  lordship  aforesaid, 

pMrmea  hiving  and  within  the  jurisdiction  of  the  same  court,  before 

fiir  him.    The  R'  H.  Jones,  Steward  of  the  said  court,  came  The  Eight 

taM^Tc^rt*  Honorable  William  iord  Bagot,  by  J.  Jones  his  attorney, 

bTu^'tnwi^  and  then  and  there  made  and  levied  his  certain  plaint 

"1^^^  against  John  Williams,  Gent.,  in  a  plea  of  debt  of  4000i, 

immemorikl  ^jj  ajgdavit  that  thesum  of  2000/.  and  upwards  was  then 

cmlom  :   Held, 

thit  the  cuitom  due  and   unsatisfied  from   the  sold  J,  Williams  to  the 

aguut  ■  de-      said  Lord  Bagot,  "having  been  first  duly  made  and  filed 

ftndant  before 

CDlrj  of  >p- 

pf"Tt"<—  bj  him  or  by  lonie  penon  for  bim,  wu  bad  in  Ut>. 

Simble,  Ilut  dia  miun  to  Emu*  a  tuninont  mi  attadimBpt  at  tlit  wmc  tun*  ml 
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in  the  said  court  of  the  said  lordship  or  dominion,  which        1825* 
said  plaint  and  affidavit  are  as  follows :  — 

In  the  lordship  court  of  Ruthitiy  otherwise  Dyffryn       agama 
awydy   7th  September  1822.     The  Right  Honorable    ^^'*^^^'**^' 
William  Lord  Bagot  complains  against  John  Williams^ 
Gent.,  in  a  plea  of  debt  of  4000/.     John  Jones^  plaintiff's 
attorney,  by  distringas  oath  for  2000/.  and  upwards. 

In  the  lordship  court  of  Buthiuj  otherwise  Dyffiryn 
Clwyd. .  Thomas  Turner  ofBagoi^s  Parky  in  the  parish 
of  Abbotts  Bromley f  in  the  county  of  Stafford^  Gentleman, 
maketb  oath  and  saith,  that  John  Williams^  now  or  late 
of  Pool  Parky  in  the  parish  of  Uanfwrogy  in  the  said 
lordship  of  Buihiny  and  within  the  jurisdiction  of  this 
court,  gentlemeEU,  is  justly  and  truly  indebted  unto  the 
Right  Honorable  William  Lord  Bagoty  in  the  sum  of 
2000/.  and  upwards  of  lawful  money,  for  money  had 
and  received  by  the  said  John  Williamsy  to  and  for  the 
use  of  the  said  Lord  Bagot  /  and  this-  deponent  further 
saith,  that  no  o£fer  or  tender  hath  been  made  to  pay  the 
said  sum  of  2000/.,  or  any  part  thereof  either  to  the 
said  Lord  Bagot  or  to  this  deponent,  or  any  other 
person  on  the  behalf  of  the  said  Lord  Bagoty  in  any 
note  or  notes  of  the  governor  and  company  of  the  bank 
of  England  expressed  to  be  payable  on  demand. 
•  And  upon  this  the  said  William  Lord  Bagot  prays  the 
process  of  the  same  court,  to  be  made  to  him  thereupon 
against  the  said  John  Williams  in  the  plea  aforesaid^  and 
it  is  granted  to  him,  and  so  forth;  and  upon  this  a 
certain  summons  is  issued  by  the  said  court  as  follows  i 

Lordship  of  Ruthin  otherwise  Daffryn  Clwyd.  To 
John  WiUiamSy  Gent  You  are  hereby  summoned  to  be 
and  appear  at  the  next  court  to  be  held  and  kept  in  and 
for  the  said  lordship,  to  answer  The  Right  Honorable 

William 
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1625.        William  Lord  Bagol.  m  a  plea  of  debt  of  4000/.,  wberoor 
~        you  Iiave  lilts  sumnionB,  dated  the  1 8th  day  of  Sepicm- 
ber  1822. 

From  Edward  Jones  recorder  tliere ;   John  Jona 
nttomey,  John  Maddens,  and    Thomas   Twrta- 

bailifts. 

By  distrbgas. 

Which  said  summons  ia  thereupon  delivered  to  the 
said  Thomas  Turner  and  John  Haddocks,  to  be  by  them, 
or  one  of  them,  served  upon  the  said  defendant  accord- 
ing to  the  custom  of  the  said  court ;  uad  upon  this  a 
certain  precept  or  attachment  is,  according  to  the  custom 
of  the  court,  issued  by  the  same  court  hb  follows : 

Lordship  of  RtUhin  otherwise  Dyffryn  Clwfd.  Be- 
tween The  Right  Houorable  IVilUam  Lord  Bago(,  pJun- 
tiff,  and  John  Williams,  defeudnnl,  in  a  plea  of  dd*  of 
4000/.  It  is  commanded  on  the  part  and  behalf  of  the 
Lady  of  the  said  lordship,  to  alt  and  singular  the 
bailiK  and  minbters  there,  and  also  to  Thomas  Thrner 
«nd  John  Maddocks,  Robert  Jones  and  John  JoTi£t,  hz 
this  time  esfwdally  appointed,  that  you,  some  or  one  of 
you,  attach  the  said  defendant  by  his  goods  or  chattels 
if  found  within  the  said  lordship,  and  them  safely  keep, 
so  that  the  defendant  be  and  appear  by  good  and  suffi- 
cient suredes,  at  the  next  court  to  be  held  for  the  said 
lordship,  before  the  steward  of  the  lordship  aforesaid, 
to  answer  to  the  aboT^  named  plaintiff  iti  the  plea 
above  mentioned,  and  have  you  there  this  precept. 
Witness,  R,  H.  Jones,  Esq.,  chief  steward  of  the  said 
lordship  at  Biithin,  the  7th  day  oi  September  1822. 

Edward  Jones,  recorder  there. 

Issued  18lh  Septemier  1822.  Oath  for  2000/.  and 
upwards.    Whidi  said  attachment  is  thereupon  delivered 
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to  the  said  Thomas  Turner,  and  John  Maddodcs^  to  be  1825* 
by  them,  or  one  of  them,  executed-  according  to  such  — — - 
custom.  At  which  said  court,'  to  wit,  at  the  court  of  agiiitut 
the,  said  lordship  holden  at  Buthin  aforesaid,  in  the 
ooun^  oi  Denbigh  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  on  the  21st  dgy  of  September^  in  the 
said  third  year  of  the  reign  of  our  said  lord  the  king, 
before  R.  H*  Jones^  Esq.,  steward  of  the  said  court,  comes 
the  said  William  Lord  Bogota  by  John  Jones  his  attorney, 
and  ofiers  himsdf  against  the  said  John^  WiUiamsj  in  the 
plea  of  Uie  said  plaint*  And  the  said  Thoma&  Turner 
being  such  bailiff  as  aforesaid,  now  informs  the  same 
court  here  upon  oath,  that  he  did  oq  the  I8lii  day  of 
September  in  the.  same  year,  summon  the  said  John 
Williams  J  by  delivering  a  true  copy  of  the  said  summons 
to  the  wife  of 'the  said  John  Williams  in  his  dwellings 
house,  within  the  jurisdiction  of  the  same  court,  accord- 
ing to  the  tenor  of  the  said  summons,  and  by  shewing 
to  her,  then  and  there,  the  original  summons.  And  he 
further  informs  the  said  court  upon  oath,  that  he  did, 
on  the  said  18  th  day  of  September  in  the  year  aforesaid, 
in  all  things  execute  the  said  precept  of  attachment  so 
to  him  directed,  by  then  shewing  to  the  said  wife  of  the 
said' defendant  in  his  said  dwelling-house^  the  said  writ 
or  precept  of  attachment,  and  delivering  her  a  true  copy 
thereof,  and  by  virtue  thereof  within  the  jurisdiction 
aforesaid,  taking  possession  of  the  goods  and  chattels  of 
the  said  Defendant,  according  to  the  usage  and  custom 
of  the  said  court:  and  that  the  same  continue  in  the 
custody  of  the  said  lliomas  Turner.  At  which  same 
court,  to  wit,  at  the  court  of  the  Iprdship  aforesaid,  held 
at  Buthin^  in  and  for  the  said  lordship,  and  within  the 
jurisdiction  of  the  same  court,  on  the  aforesaid  21st  day 

of 
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of  September,  in  Uie  suid  third  year  of  ihe  reign  of  our 
said  lord  the  now  king,  before  R.  H,  Jones,  Esq.. 
steward  of  the  aaid  lordahip,  comes  the  said  tViUiam 
Lord  Bagol,  by  Jo/in  Jones  his  attorney,  and  hereupon 
tlie  said  William  Lord  Bagol  declares  against  the  Mid 
John  Williams  in  tlie  plea  of  the  said  plaint,  in  manner 
and  form  following :  that  is  to  say, 

In  the  lordship  court  of  Ruthin,  otherwise  rhfffrjfi 
Gm/d,  in  the  county  of  Denbigh.  For  The  Right 
Honourable  William  Lord  Bagot,  plaintiff,  against  John 
fViUiams,  Gentleman,  defendant,  in  a  plea  of  debt  of 
+000/.,  and  hereupon  the  aaid  plaintiS',  by  John  Jona 
his  attorney,  complains,  for  that  whereas  the  said  defend- 
ant, on  the  20th  clay  of  July,  in  tlie  year  of  out  Lord 
1822,  at  Ruthin,  in  the  said  county  of  Denbigh,  and 
within  the  jurisdiction  of  this  court,  did  grant  hiimclf 
to  pm/  to  the  said  plainti^  the  said  sum  of  4000J.  of 
lawfiil  money  of  Great  Britain,  whensoever  afterwards 
he,  the  said  defendant,  should  be  thereunto  requested; 
nevertheless  the  said  defendant,  although  oftaitiines  after- 
wards thereunto  requested,  hath  not  yet  paid  to  the  said 
plaintiff  the  said  sura  of  4000/^  or  any  part  thereof,  hut 
the  same  to  him  to  pay  hath  hitherto  refused,  and  still 
doth  refuse  i  wherefore  the  said  plaintiff  aaith  he  is  in- 
jured, and  hath  sustained  damage  to  the  value  of  4000^ 
and  therefore  he  brings  his  suit,  and  so  forth,  pledges 
to  prosecute  John  Doe  and  Richard  Roe.  But  the  said 
John  Williams,  though  solemnly  called  by  the  recorder 
and  afterwards  by  the  crier  of  the  said  court,  cometh 
not ;  whereupon  8  day  is  given  to  the  said  John  fVtUiams, 
to  appear  in  the  said  plaint  until  the  next  court  (^  the 
lordship  aforesaid,  to  be  holden  in  and  for  the  lordship 
aforesaid 
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aforesaid  here,  and  within  the  jurisdiction  of  the  same       18fi& 
court,  to  wit,  at,  &c,  on  the  5th  day  of  October  now     -^ 
next  ensuing.     The  same  day  is  given  to   the   said       H'^'^ 
William  Lord  Bagot;  to  be  there  and  so  forth.     At 
which  same  next  court,  to  wit,  at  the  court  of  the  said 
lordship,  holden  before  the  said  R,  /f,  Jones^  steward 
of  the  said  lordship  as  aforesaid,  and  within  the  juris- 
diction of  the  same  court,  to  wit,  at,  &c.,  on  the  said 
5th  day  of  October  in  the  year  aforesaid,  comes  the  sai^ 
William  Lord  Bagotf  by  his  attorney  aforesaid,  but  the 
said  John  Williams^  though  as  aforesaid  solemnly  caHed, 
Cometh  not,  whereby  the  Said  William  Lord  Bagot  r^  -    . 
mains  therein  undefended  against  die  said  John  Wiiliamsy 
therefore  it  is  considered  according  to   the  custom*  of 
this  court,  that  the  said  William' Lord  Bagot  do  recover 
against  the  said  John  Williams  his  said  debt,  and  also 
6/.  185.  for  his  damages  which  he  has  sustained,  as  well 
on  occasion  of  the  detaining  his  said  debt,  as  for  his 
costs  and  charges  by*  him  about  his  suit  in  this  behalf 
expended,   by  die    court  here  adjudged  to   the   said 
William  Lord  Bagotf  and   with  his  assent.     And  the 
said  John  Williams  in  mercy  and  so  forth.     And,  there^ 
upon,  by  a  certain  verification  duly  made  on  the  pact 
and  behalf  of  the  said  William  Lord  Bagot^  by  the  oatll 
of  the  said  Thomas  T\tmory  sworn  before  Edward  Jonesy 
Esq.,  recorder  of  the  said  court  of  the  said  lordship, 
and  duly  filed  in  the  said  court,  it  is  manifest,  and 
made  manifest  to  the  said  court,  that  the  sum  of  8400/. 
of  lawful  money  of  Great  Britain,  besides  the  ordinary 
costs  of  suit,  is  still  due  and  unpaid  to  the  said  WiUiatfi 
Lord  Bagot:  and  thereupon  it  is  commanded  to  Thomas 
J\mwr,  John  Maddocks,  and  other  bailiffs,  that  thc^,  or 
Vou  III.  3  £  some 
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1825.        Bome  ot  one  tliem,  of  the  goods  and  chattels  of  the  tud 
"  Joht  Williams,  if  found  in  the  said  lordship  and  juris- 

-  aeanii  dlctioti,  cause  to  be  made,  as  well  die  said  debt  of  ♦OOOZ^ 
r^  *  asiilsothesaidsiim  of6/.  18s.,  which,  to  the  said  William 
t  Lord  Bogot,  in  the  said  court  was  awarded  for  his  said 

I  costs  and  damages  as  aforesaid,  and  whereof  the  said 

'  Jolm  WilUavts  was  convicted  as  aforesaid ;  and  that  they 

have  the  said  monej  at  the  next  court  to  be  bolden  for 
I  the  said  lordship,  to  be  rendered  to  the  said  WillioM 

^^K  Lord  Bagof,  for  the  debt,  damages,  and  costs  aforesaid, 

^^H  and  that  they  liave  tliere  tliis  precept.     And  the  said 

^^H  writ  was  then  and  there  indorsetl  by  the  said  court  to 

^^H  levy  the  sum  of  3106/.  185.,  Iteing  the  amount  of  the 

^^^f  said  sum  so  as  aforesaid  verified,  and  of  the  costs  and 

'  ilatnagcs  so  as  aforesaid  by  the  said  court  awarded  to 

the  said  H'iUiam  Lord  Bagot.  And  a^erwardB,  at  the 
said  court,  to  wit,  at  the  said  court  of  the  said  lordship^ 
holden  before  the  said  R.  H.  Jones,  steward  of  the  said 
lordship  as  aforesaid,  and  within  the  jurisdiction  of  the 
same  court,  to  wit,  at  Ruthin  aforesaid,  in  the  county 
aforesaid,  on  the  2d  day  of  Ncvember  in  the  third  year 
aforesaid,  come  the  said  Thomas  Tumor  and  J{An 
Maddocks,  and  inform  the  court,  that,  by  virtue  of 
the  said  writ,  they  have  cansed  to  be  made,  of  the  goods 
mid  chattels  aforesaid  of  the  said  John  Williams,  the  sum 
of  1416/.,  which  money  they  have  ready  before  the 
steward  of  the  said  lordship,  at  the  day  and  place  wititia 
contained,  to  render  to  the  satd  William  Lord  Bagot, 
in  part  of  his  debt  and  costs  in  the  said  writ  mentiooed. 
And  they  further  certify,  that  the  said  John  WiUiamt 
has  not  any  other  or  more  goods  or  chattels  within  the 
said  lordabii^  whereof  thc^  can  cause  to  be  made  the 
naidue 
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residue  of  the  said  debt  and  costs  aforesaid,  according  1825. 

to  the  exijGfency  of  the  said  writ.  " 

The  answer  of  Thomas  Tumor  and  John  Maddocks.  cgainsi 

IL  H.  Jones. 

The  following  errors  were  then  assigned:  That  by 
the  record  it  appears  that  a  summons  and  also  an 
attachment  issued  out  of  the  lordship  court  on  one  apd 
the  same  day  in  the  same  suit ;  and  that  the  two  pro- 
cesses are  inconsistent  with  each  other,  and  cannot  by 
law  be  issued  together.  That  the  process  against  the 
person  and  against  the  goods  of  the  said  John  Williams 
issued  out  of  the  lordship  court  at  one  and  the  same 
time.  That  inconsistent  processes,  one  bailable,  the 
other  not  bailable,  were  issued  at  one  and  the  same 
time.  That  process  of  attachment  was  issued  against 
the  goods  of  John  Williams  before  any  process  of  sum- 
tnons  against  him  was  returnable.  That  two  incon- 
sistent processes  were  served  upon  John  Williams  at  the 
same  time.  That  no  appearance  was  ever  entered  in 
the  said  lordship  court  by  or  for  the  said  John  WiUiams 
at  the  suit  of  the  said  Lord  Bagot  in  the  plaint  afore- 
said, nevertheless  Lord  Bagoi  proceeded  to  declare  and 
sign  judgment  against  the  said  John  Williams^  h#not 
having  appeared  or  being  in  any  manner  brought  into 
or  before  the  said  lordship  court*  That  in  the  record 
aforesaid  there  is  no  entry  of  any  appearance  by  or  for 
the  said  John  IVilliams  in  the  said  suit,  whereas  by  the 
law  of  the  land  an  appearance  must  be  entered  by  or 
for  a  defendant,  in  order  to  warrant  a  plaintiff  in  de- 
claring against  him,  and  signing  judgment  for  want  of 
a  pleiR.     Common  errors.    Joinder  in  erron 
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A  certiorari  then  issued,  commanding  the  steward  of 
the  lordship  court  of  Rathin  to  certify  the  practice  of 
that  court,  with  all  things  touching  the  same,  to  whiclt 
the  following  answer  was  sent :  "  The  court  of  the  lord- 
ship of  Ruthin,  &c.  is,  and  from  time  immemorial  hath 
been  holden  before  the  steward,  who  officiates  as  judge 
thereof  once  every  fourteen  days,  that  is,  00  every 
alternate  Saturday;  and,  by  the  custom  and  usage  of 
Uie  court  from  time  immemoiial,  a  creditor  may  sue  (or 
a  debt  amouuting  to  or  exceeding  405.  at  any  ioteii 
veiling  Ifnic  between  tlie  holding  of  the  said  courts. 
And  after  having  duly  mnde  and  alliied  an  affidavit  that 
a  sum  of  money  is  justly  due  to  him  from  a  debtor,  he, 
by  liiti  attorney,  may  levy  his  plaint  against  such  debtor 
as  of  the  preceding  court  day,  winch  the  recorder  o( 
the  court  enters  in  the  court-book  under  the  style  and 
title  of  Uie  next  preceding  court-dtiy;  whereupon  a 
summons  from  the  recorder  to  the  defendant  issues, 
.According  to  such  usage  and  custom,  whereby  the  de- 
fendant is  summoned  to  appear  at  the  court  to  be  holdea 
next  immediately  after  the  date  of  tbe  summons,  to 
answer  the  plaintiff  in  a  plea  of  debt,  and  is  tested  the 
day  it  is  issued ;  and  at  tbe  same  time  a  writ  of  attach- 
ment, according  to  such  usage  and  custom,  is  issued 
tinder  the  hand  and  seal  of  the  recorder,  tested  before 
the  steward  on  the  next  preceding  court-day  (dated  ia 
the  margin  the  day  and  year  on  which  it  is  actually 
issued),  whereby  the  bailiffs  therein  specially  appointed 
are  commanded  to  attach  the  defendant  by  his  goods 
and  chattels,  if  found  within  the  lordship,  and  them 
safely  keep,  so  that  the  defendant  be  and  a|^>e8r  by 
good  and  suflicient  sureties  at  the  next  court  to  be  beI4 
fpr  th*  lordship  before  the  stefvard  of  the  lordship,  to 
ameer 
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toswer  to  the  plaintiff  therein  named  in  the  plea  therein        1825. 
mentioned,  which  is  tested  on  the  preceding  court-day. 
The  summons  bears,  in  the  margin,  the  name  of  the      .J?**"* 
particular  bailiff  to  whom  the  wTit  oF  attachment  is 
directed,  and  who  is  appointed  to  serve  the  summons 
and  execute  the  attachment,  which  service  and   exe- 
cution are,  according  to  such  usage  and  custom,  effected 
within  the   limits  and  jurisdicdon  of  the  same  court, 
either  by  shewing  the  original  summons  and  attachment 
to  the  defendant,  and  giving  a  copy  of  the  summons  to 
him  personally,  and  taking  possession  of  his  goods  and 
chattels  equal  in  value  to  the  debt  sworn  to  and  costS) 
or  by  shewing  the  ori^nal  summons  and  attachment  tO 
die  defendant's  wife  in  his  dwelling-house,  and  by  giving 
her  a  copy  of  the  summons  in  his  dwelling-house,  and 
taking  possession  of  such  his  goods  and  chattels.     If    • 
the  defendant,  according  to 'the  exigency  of  the  writ  of 
attachment,  gives  sufficient  sureties  to  appear  and  satisfy 
the  plaintiff,  if  the  latter  should  obtain  a  verdict  or  jtidg* 
ment  in  the  said  plaint,  the  condemnation  money,  bein^^ 
debt,  damages,  and  costs,  then  the  goods  and  chattels  so 
taken  or  attached  are  Immediately  given  up  and  re-" 
stored  to  the  defendant.     The  defendant  is,  however,  at 
liberty  to  appear  and  proceed  to  trial  without  putting  in 
such  bail,  if  he  chooses  to  permit  his  goods  and  chattels 
to  remain  in  the  custody  of  the  bailiff  to  abide  the  event 
of  the  suit«     At  the  next  court  holden  in  and  for  the 
lordship,  after  the  service  of  the  summons  and  seizurci 
under  the  attachment,  the  bailiff  informs  the  court,  upoil 
oath,  of  the  time  and  manner  of  such  service  and  seizure^ 
and  the  plaintiff  is  then  at  liberty,  at  the  same  court,  to 
file  bis  declaration  against  the  defendant!  ^tid  if  the  de- 
fendant has'  not  previously  caused  an  appearance  to  be 
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entered  for  him,  he  is  then  nnci  there  solenml;  called  in 
open  court  by  the  recorder,  and  afterwards  by  die 
crier  of  the  cmirt,  tu  ajtpcar  to  the  jilaiiU,  and  plead  to 
ike  jilaitiiiff's  declaration  /  and,  in  case  of  default,  a  day 
is  givcti  to  a])pear  and  plead  until  the  following  court; 
and  if  the  defendant  docs  not  appear  and  plead  pre- 
vious 10  such  following  court,  lie  is  again  in  like  manner 
called  ut  such  following  or  third  court,  tu  appear  and 
pleud;  und  if  the  defendant  should  still  make  defmill, 
and  neglect  to  appear,  then  at  such  third  court  judf;- 
mcnt  by  default  is  given,  according  to  such  usage  and 
custom,  for  the  plaintiff  against  the  defendant  for  the 
amount  of  the  debt,  and  fur  the  costs  and  damages  sui- 
taincd  by  the  plaintiff  by  reason  of  the  defendant's  de- 
taining the  debt;  and  that  allerwards  an  affidavit  or 
veriUcntion  on  oath  is  ina<!e  by  or  on  behalf  of  the 
plaintiff  of  the  amount  of  the  debt  justly  and  truly  due 
from  the  defendimt,  and  unancisifieLl,  to  the  plaintiff,  and 
execution  is  thereupon  awarded  by  the  court,  indorsed 
to  levy  fur  the  amount  of  the  debt  so  sworn  to,  and 
costs  taxed  by  the  recorder  of  the  court" 


The  case  was  now  argued  by 

Patteson,  for  the  plaintiff  in  error.  The  certificate 
certainly  appears  to  have  been  framed  so  as  to  support 
tlie  record,  and  if  the  custom  alleged  in  the  certificate 
be  good  in  law  the  judgment  must  be  affirmed.  Bat 
the  custom  is  not  good ;  for,  first,  the,  process  was 
erroneous,  and,  secondly,  custom  cannot  authorite  a 
plaintiff  to  declare  against  a  party  who  is  not  in  court. 
First,  OS  to  the  process,  it  appears  that  the  plaint  was 
levied  between  the  7th  of  September-  1823,  and  the  21st, 
a$,of,the  7tb.    A  summons  issued  on  the.  IStb,  tested 

tbe 


IK  THx  5th  &  6th  Yxabs  op^OEORGE  IV.  Mi 

the  same  day,  returnable  on  the  21st;  the  attachment        1875* 
issued  on   die   same  day.    tested  the  7th,    and   was      ^ 
made  returnable  on  the  same  day,  and  the  officer  re*       wiMt 
turned  that  both  were  executed  on  the  same  day.     Now 
that  in  effect  is  the  same   as  if  the  attachment  bad 
issued  without  a  previous  summons ;  but  it  is  a  general 
rule  that  that  cannot  be  done  in  inferior  courts.     Pre- 
vious summons  means  a  summons  returnable  before  the 
attachment  issues,  for  the  latter  issues  for  non-com- 
pliance with  the  summons,   Com.  Dig*  Court  (P.  8.)f 
Marpdk  y.  Basnett{a)j  Murphy  v.  Fitzgerald  {b\  Titley 
V.  FoxaU.{c)     And  in  Com.  Dig.  tit.  County  (C.  9.)  the 
rule  is  thus  given :  *^  Process  in  the  county  court  shall 
be  by  summons,  attachment,  and  distress  infinite^  in  all 
personal  actions  by  plaint  or  justicies,  except  in  trespass; 
In  trespass  it  shall  be  by  attachment  and  distress  in- 
finite.*'    iBayley  J.    Are  there  any  cases  which  shew 
that  this  can  be  assigned  for  error?]     In  Moravia  r. 
Slqper{d)  it  appears  to  have  been  considered  that  it 
might,  for  there  fViUes  C  J.  cites  a  dictum  of  Powell  B. 
in  Gwinne  v.  Poole  (e),  that  a  capias,  in  the  first  instance, 
in  inferior  courts  is  erroneous,  and  not  void;  and  he 
dissents  from  that  position  not  on  the  ground  that  the 
process  was  not  erroneous,  but  that  it  was  void.    And  in 
Prat  V.  DiMm  {/)  the  judgment  of  an  inferior  court,  in  an 
action  of  debt,  was  reversed  on  error  because  it  appeared 
by  the  record  that  the  defendant  below  was  attached  in 
the  first  instance,  and  not  summoned;  and  the  same 
point  was  ruled  in  Ward  v.  Ellayn.  {g)     But,  secondly! 

(a)  WUteMyBS.  n.                                 {b)  WUkhSB.  n. 
(c)  Wmes,6S8.                                    (d)  WiiU$,dO. 
(e)  Lutw.  955.  and  156a                   (/}  Cro.  Jac  108. 
(f>  Ov.Jac..861. 
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it  is  shewn  by  the  record  that  the  plaintiff  dei^ared 
against  tite  defendant  at  the  same  court  at  which  the 
summons  and  attachment  were  retiiinabJe;  for,  after 
setting  out  that  at  the  court  holden  on  the  2Ist  of  Sep- 
tember the  bailiff  informed  llie  court  upon  oath  bow 
the  summons  and  attachment  had  been  executed,  it  pro- 
ceeds ;  "  And  hereupon  the  said  IK,  Lord  Bagoty  de- 
clares against  the  said  J.  Williams  "  and  after  the 
declaration  it  is  stilted,  '*  but  the  said  J.  IVilliams  being 
solemnly  culled,  cometh  not,  whereupon  a  day  is  given 
to  him  to  appear  in  the  said  plaint  until  the  next  court." 
It  is  therefore  manifest  that  the  declaration  was  before 
appearance.  [Bay/fy  J.  And  even  before  the  defendant 
was  called.]  That  is  so,  and  no  instance  can  be  shewD 
where  a  plaintiff  bos  been  held  at  liberty  to  declare 
belbre  the  appearance  of  the  defendant,  except  where,  by 
the  rules  of  the  superior  courts,  the  declaration  is  deli- 
vered or  filed  de  bene  esse.  At  common  law  there  were 
two  modes  of  proceeding ;  first,  by  arrest,  in  which  case 
there  could  be  no  declaration  until  the  defendant  was  in 
court,  or  by  summons,  attachment,  and  distress  infinite; 
and  then  if  the  defendant  n^lected  to  appear,  his  gDods 
were  sold  under  the  distringas.  There  might  possibly 
be  a  valid  custom  for  the  pluntiff  to  appear  ibr  the 
defendant,  but  that  is  very  doubtful  where  the  goods  of 
the  party  have  been  taken  under  the  attachment,  for  it 
cannot  be  done  where  bail  has  been  taken  in  the  superior 
courts.  But  now  the  stat.  12 G.I.  r.S9.  applies  to 
inferior  as  well  as  superior  courts;  and  although  au  ap- 
pearance may  be  entered  for  the  defendant  by  the  plain- 
tiff, yet  the  former  must  have  been  personalty  served 
with  the  process.  Here  there  was  no  personal  service^ 
and  no  appearance  was  entered. 
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Chitty  contriu    The  126.1.  i;.39.  does  not  apply  to       1885. 
inferior  coiirt8»  and  they  may  still  be  governed  by  their 
own  customs.     If  that  statute  had  such  application,  the       Qf^^ 
proceeding  by  foreign  attachment  in  the  mayor's  court 
would  be  afiected  by  it     Yet  there  a  judgment  may'  be 
obtained  against  the  garnishee,  although  the  defendant  in 
the  original  action  has  never  been  actually  summoned^ 
and  that  defendant  is  bound  by  the  judgmait.     It  is 
certainly  reasonable  that  the  defendant  ought  to  appear^ 
and  have  an  opportunity  of  answering  the  plaintiTs 
declaration  before  judgment  is  giveq ;  but  here  he  had 
such  opportunity,  for  the  process  was  served  on  his  wife 
at  his  dwelling-house;  it  must  therefore  be  presumed  to 
have  come  to  his  hands,  as  in  the  action  of  ejectments 
T|iere  is  not  in  this  case  the  same  apparent  hardship  as 
in  some  parts  of  the  practice  of  the  superior  courts^ 
ex.  gr.  the  fixing  of  bail  by  suing  out  two  writs  of 
sd«  fa.,  of  which  it  is  unnecessary  to  give  them  any 
notice,   SiUitoe  v.   Wallace  [a\   Clark  v*  Bradshaw.  {b) 
[^Littledale  J.    The  certificate  of  the  practice  of  this 
court  does  not  agree  with  the  record.     The  certificate 
states,   that  after  the  declaration  the  defendant  must 
be  called  to  appear  a$id  pleads  the  record  states  that 
he  was  called,  not  that  he  was  called  to  appear  and 
plead;  now  a  mere  calling  of  the  defendant  gives  no 
notice  of  a  declaration  having  been  filed,   but  that 
notice  is  given  by  a  call  to  appear  and  plead.]    Theti 
as  to  the  other  objection  made  to  the  process,   that 
was  not  a  ground  of  error,  but  merely  an  irr^ularity 
which  is  cured  by  the  statute  of  jeo&ils.    The  record 
would  have  su£Sced  if  it  had  been  set  out  with  a  taliter 

(a)  TUttt  IV.  1 144.  (6)  1  EoMt  S9. 

processum 
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1825.       processum  est  after  the  plainL     \_Holroyd  5.    You  may 

~      ~ ^     justify  by  pleading  witli  a  laliter  processum  est,  bat  ihii 

egainit       is  very  different.'] 
Jjota  Bagvt.  . 

Baylev  J.  I  hove  no  doubt  that  the  custom  stated 
in  the  certificate  is  bad  in  law.  This  was  an  action  in 
a  court  of  record,  and  a  final  judgment  there  is  con- 
clusive against  all  parties  and  privies ;  and  it  is  conlraiy 
to  common  justice  that  a  parly  should  be  concluded 
unheard.  In  ordinary  actions  of  debt  there  is  first  a 
summons,  and  upon  the  return  of  that  a  distress. 
There  is  not  in  general  any  attachment  in  actions  of 
debt.  Here  there  was  an  attachment  concurrent  with 
the  summons,  and  that  is  alleged  to  be  according  to 
the  custom  of  the  court.  Perhaps  the  custom  might 
render  the  proceeding  valid,  but  it  is  not  necessary  to 
decide  that  point.  It  seems  to  me  to  be  a  fiital  objec- 
tion that  the  plaintiff  declared  in  the  absence  of  the 
defendant,  and  that  final  judgment  was  given  against 
the  latter  although  he  bad  never  appeared.  It  is  un- 
necessary to  go  beyond  the  facts  of  the  present  case  in 
order  to  judge  of  the  reasonableness  of  the  custom. 
Only  seventeen  days  elapsed  between  the  issuing  of  the 
process  and  final  judgment;  the  process  issued  on  the 
18th  of  September  returnable  on  the  21st.  It  was  not 
served  personally  on  the  defendant,  hut  on  his  wif^  m 
bis  dwelling-house,  that  being  within  the  jurisdicticm 
of  the  court.  It  is  not  alleged  as  a  part  of  the  cus- 
tom that  the  process  so  served  must  come  to  the 
hands  of  the  defendant.  At  the  next  court,  held  on 
the  21st,  the  party  was  called,  and  did  not  appear,  and 
at  the  next,  fourteen  days  afterwards,  final  judgment  was 
given  agtunst  him,  and  by  that,  if  it  be  gooc^  be  is  ccn- 
clttsiTcIy 


Baoot. 


IN  THE  5th  &  6th  Ybars  OF  GEORGE  IV.  787 

dusively  bound.     It  is  very  possible  that  in  the  short       1825. 
interval  of  seventeen  days  the  defendant  may  not  have       — — 

WnxiAjft 

received  any  notice  of  the  action.  There  is  no  analogy  oMui 
in  the  law  to  support  this  custom.  In  all  the  forms  of 
the  superior  courts  it  is  alleged  that  the  party  comes^ 
and  in  all  personal  actions  his  personal  appearance  is 
recorded.  If  he  does  not  appear,  then  the  plaintiff 
may  proceed  by  summons  and  distress  infinite,  or  by 
outlawry  where  a  capias  lies.  In  certain  cases  the 
plaintiff  may  enter  an  appearance  for  the  defendant  by 
virtue  of  the  1 2  G.  1  •  c.  29.,  but  then  the  defendant 
must  have  been  personally  served  with  the  process. 
That  statute  extends  to  inferior  courts,  but  the  plaintiff 
below  could  not  avail  himself  of  it,  inasmuch  as  the  de- 
fendant had  not  been  personally  served.  For  thete 
reasons  I  am  of  opinion  that  tlie  judgment  of  the  court 
below  must  be  reversed,  and.  I  also  agree  in  thinking 
that  the  record  varies  from  the  practice  certified  in  the 
manner  pointed  out  by  my  brother  Uttledale. 

HoLROYD  J.  I  am  of  the  same  opinion  upon  that 
point,  and  also  upon  the  general  question;  for  it  ap- 
pears to  me  that  the  custom  certified  is  bad.  In  per- 
sonal actions  it  must  appear  that  the  person  of  the 
defendant  has  been  brought  into  court.  In  real  actions, 
first  (he  petit  cape  issues,  upon  which  the  issues  of  the 
land  sought  to  be  recovered  are  taken,  if  the  defendant 
does  not  appear  to  that  process,  the  grand  cape  goes, 
upon  which  the  land  itself  is  taken ;  but  that  does  not' 
affect  the  defendant's  person.  In  the  superior  courts 
the- summons  is  the  first  process  in  debt  or  covenant; 
in  trespass,  an  injury  having  been  done,  an  attachment 
issues  .in  the  first  instance.    The  parly  is  then  attached 

by 
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by  his  goods,  and  if  he  does  not  appear,  the  plaintiff's 
complaint  cannot  be  heard,  but  he  may  proceed  by  dis- 
tress in6nite;  and  even  where  a  capias  is  issued,  the 
sheriff  brings  the  party  into  court,  if  he  can;  if  be 
cannot,  then  the  plaintiff  roust  proceed  to  outlawry. 
This  is  undoubtedly  the  course  of  practice  in  the  supe- 
rior courts,  and  if  the  right  of  declaring  in  the  absence 
of  the  defendant,  which  is  now  contended  for,  can  be 
supported  on  any  legal  principle,  it  is  singular  that  it 
should  not  be  within  the  power  of  the  highest  courts  in 
Ae  country. 

LiTTLEDAix  J.  I  think  that  the  judgment  of  Iiib 
court  below  WB9  erroneous  on  both  the  grounds  allegcdi 
First,  I  think  it  was  error  to  issue  a  summons  and 
attachment  on  the  some  day.  Summons  is  the  first 
process  in  the  courts  above,  and  I  tliink  that  a  custom 
contrary  to  that  cannot  legally  exist  in  an  inferior  court. 
It  is  said  that  this  is  a  mer^  irregularity,  and  that  «i 
application  to  correct  it  should  have  been  made  to  the 
court  below.  BuE  the  certificate  states  it  to  have  been 
according  to  the  custom  of  that  couQ;  an  application  to 
the  court  below'  must  therefore  have  been  unavailing.  I 
think  that  there  was  also  error  in  the  plaintiff's  dedoting 
before  the  defendant  had  appeared.  In  the  superior 
courts  there  cannot  be  a  declaration  until  after  appear- 
anoe.  In  some  cases  the  plaintiff  may  proceed  by  out- 
lawry, in  others  by  distress  infinite,  and.in  the  exchequer 
by  commission  of  rebellion.  By  the  12 Cl.  c.^. 
the  plaintiff  has  authority  to  enter  an  appearance  for 
die  defendant,  but  every  such  entry  shews  that  the 
defendant  has  appeared;  and  they  cannot  be  made  until 
tH«  process  has  been  personally  served.     Neither  wouM 
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It  be  sufficient  in  this  case  to  say  taliter  processum  est        1825. 
That  is  sufficient  where  the  proceedinirs  of  the  court  • 

pelow  are  brought  in  collaterallyi  but  here  we  are  ex-        mmti 
amining  the  record  itself.     For  these  reasons  I  think 
that  the  judgment  must  be  reversed. 

Judgment  reversed, 


J.  ScHLENCKER  and  Another  against  W.  Moxsy^ 
Survivor  of  J.  Moxsy,  deceased. 

THE  first  count  in  the  declaration  in  substance  stated  ^'^mv  ^« 
tenant  of  cem 

that  the  defendant  JV,  Moxsu  and  one  J.  Mossu  in  ^^  premises 

-.       .        .  underietapirt 

bis  life-time  held  a  certain  messuage  and  premises  in^  by  deed,  ^nd 

the  original 

&C9  as  tenants  thereof  to  one  C  Whitmore^  for  a  term,  landlord  dis- 

_^      ^     1  .  ,        .         .  ,     J  trained  for  rent 

a  part  or  which,  viz,  nme  years,  was  unexpired,  at  a  upon  the  under-, 
rent  of  40/.  a-year ;  and  that  so  holding  the  premises,  IhatassumpiU* 
on  the  24th  October  1815,  they,  by  indenture,  demised  b  "^  uit  ilSiJ* 
a  part  of  the  said  messuage  to  the  plaintifis  for  the  term  •«^n»*  '>" '«" 

"^  o  *  ^y  vL^xk  an  ■ 

of  nine  years,  at  the  yearly  rent  of  SO/.     That  in  con-  implied  pro- 

mise  to  indem- 

sideration  of  the  premises,  the  defendant  promised  and  nify  him  against 

the  rent  pay- 

undertook  to  the  said  plaintiffs  to  indemnify  and  save  able  to  the 
them  harmless  from  and  against  the  said  yearly  rent  [^^ 
payable  to  the  said  C  WhitmorCi  and  assigned  as  a 
breach  that  the  defendant  did  not  save  them  harmless, 
but  that  they  were  obliged  to  pay  two  years'  ground  rent 
to  C.  Whitmore  for  the  years  ending  Lady-dojf  1822,  and 
Lady-day  1823.  At  the  trial  before  Abbott  C.  J.,  at  the 
London  sittings  after  Hilary  term  1824,  a  verdict  was 
taken  for  the  plaintiffs  for  the  sum  of  34/.  12i.  1d.j  sub- 
ject to  the  opinion  of  the  Court  upon  the  following  ci^; 
cm  the  23d  of  September  1806,  €.  Whitmore  demisec) 
,  .  th« 


the  premises  in  the  declaration  mentiooed  to  one  W. 
Nooght,  for  the  term  of  twenty  years  from  Midsummer 
preceding,  with  the  usual  covenants,  at  tlie  yearly  rent 
of  40/.  In  the  year  1815,  one  W.  Hepburn,  then  as- 
signee of  tile  said  term,  assigned  his  interest  in  the  pre- 
mises to  the  defendant  and  to  J.  Morsy  deceased. 
During  the  time  they  were  in  possession,  viz.  on  the 
24lh  of  October  1815,  the  defendant  and  J.  Mars^,  by 
indenture,  granted  an  under-lease  of  a  pari  of  the  said 
premises  to  the  plaintiffs,  from  the  then  last  MichaHmaf 
iay^  for  the  term  of  nine  years,  at  the  yearly  rent  of  30/., 
free  from  all  parochial  and  parliamentary  taxes,  with 
covenant  for  the  payment  of  the  rent,  for  quiet  enjoy- 
ment, and  other  usual  covenants ;  but  the  lease  did  not 
contain  a  covenant  that  the  lessors  would  indetnnify  the 
lessees  against  the  claim  of  C.  Whitmore,  the  ground  bnd- 
Indy.  The  plaintiffs  regularly  paid  their  rent  to  their 
lessors  up  to  Midsummer  1821.  Tlie  two  foJIowing  quar- 
ters, namely,  the  Michaelmas  anil  CAnVnuu  quarters,  they 
paid  to  one  Wade,  to  whom  they  understood  the  defend- 
ant and  J.  Moxsif  had  assigned  all  their  interest  in  the 
lease  which  they  held  under  C.  Whitmare.  After  the  last 
payment  Wade,  who  lived  in  the  other  part  of  the  in 
part  demised  messuage,  left  tlie  same,  and  could  not  be 
found.  On  the  following  quarter-doy,  namely,  Ladjf- 
dmf,  1822,  Mr.  Whitmore,  the  agent  of  C.  Wkitmore, 
citumed  40/.,  a  year's  ground  rent,  and  \l.  Osl  2d.  re- 
deemed land-tax,  which  the  plaintiffs,  under  threat  of 
distress,  were  compelled  to  pay.  In  March  1825,  an- 
other year's  ground  rent  became  due,  &>r  which  C.  Whit- 
more actually  distrained  on  the  plaintiffs,  together  with 
a  year's  redeemed  land-tax;  this  the  plaintiffi  were  alto 
obliged  to  pay,  making  thesom, -inclntliDg  thees- 
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pences  of  distress,  83/.  5s.  4td^  leaving  apon  a  balance  1825. 
34/.  125.  Id*  claimed  to  be  due  to  the  plaintiffs  from  — '— 
defendant,  after  deducting  the  30/.  yearly  rent  due  from  a^abut 
plaintiff,  and  some  other  trifling  items,  being  the  sum 
'taken  by  the  verdict.  The  defendant  paid  the  rent  and 
taxes  up  to  Midsummer  1821«  One  J.  Watson  being 
called  as  a  witness. on  the  part  of  the  defendant,  and 
required,  under  a  subpoena  duces  tecum  for  that  pur^ 
pose,  to  produce  an  assignment  of  the  said  term,  allied 
to  be  executed  by  the  defendant,  after  the  death  of 
«7.  Moxsj/f  to  Wadeyin  July  1821,  declmed  to  produce  it 
unless  he  was  ordered  so  to  do  by  the  Lord  Chief  Jus- 
tice; and  he  demurred,  on  the  ground  that  it  was  de- 
posited with  him  by  Wade  as  a  collateral.security,  and 
the  production  of  it .  might  be  injurious  to  his  interest 
The  Lord  Chief  Justice  ruled  that  Watson  was  not 
bound  to  produce  the  assignment.  Wade  had  never 
paid  rent  to  C.  Whitmare^  but  he  was  in  possession  of 
the  original  lease  from  C  Whitmore  to  Nooght,  which 
.was  produced  by  him  at  the  trial,  and  duly  proved  by 
the  subscribing  witness. 

The  questions  for  the  opinion  of  the  Court  were. 

First,  whether  the  Lord  Chief .  Justice  should  have 
directed  the  witness  to  produce  the  assignment  from 
Moxsy  to  Wade  ? 

Secondly,  if  the  Court  should  be  of  opinion  that  the 
witness  ought  not  to  have  been  required  to  produce  the 
assignment,  whether  under  the  above  circumstances  the 
plaintiffs  are  entitled  to  recover  ? 

Thirdly,  if  the  Court  should  think  that  the  witness 
ought  to  have  been  directed  to  produce  the  assignment, 
the  assignment  to  be  considered  in  evidence;,  and  wh^* 

ther  in  that  case  the  plaintiffii  are  entitled  to. recover  .?.^ 
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CiaTDOod  for  tbe  plaintiff.  Even  supposing  that  the 
Lord  Chief  Justice  ought  to  have  insisted  upon  the  pro- 
duction of  the  asitlgnment  to  Wade,  still  tlie  plainliS 
would  be  entitled  to  recover.  It  is  true,  that  tfaeaa- 
signee  of  a  lease,  who  again  assigns  his  interest,  is  hot 
respontible  to  the  lessor  for  anjr  breach  of  covenant  not 
committed  while  the  lease  is  vested  in  him ;  but  this  is 
a  very  diSercnt  case.  The  defendant  and  J.  Mox^ 
were  original  lessors  of  part  of  the  pretnises  to  the 
plointiSii,  and  could  not  get  rid  of  tlieii*  responsibility  b; 
assigning  their  lease  of  the  wliolc.  It  is  stated  that 
the  under  lease  contained  no  covenant  to  indemnify. 
Tliat  is  so ;  but  by  implication  of  taw  a  promise  arose 
on  their  part  that  they  would  indemnify  the  plainti& 
against  all  payments,  save  the  annual  rent  of  SOJL  i 


fer  Curiam.  It  is  unnecessary  to  decide  v 
not  the  Lord  Chief  Justice  was  right  in  refusing  lo 
ordef  the  production  of  the  assignment  to  Wade,  for  it 
is  perfectly  clear,  that  no  action  of  assumpsit  can  in  this 
case  be  maintained  on  any  implied  promise.  The 
parses  made  an  express  contract  by  deed ;  that  excludes 
any  implied  contract.  If  the  pUintiffs  were  intemipted 
in  the  quiet  enjoyment  of  the  premises,  covenant  would 
lie  on  the  demise,  Com.  Dig.  tit.  Covenant  (A  4.)  Upon 
this  view  of  the  case  the  first  and  second  questions  pro- 
posed to  us  become  immaterial,  and  a  Donstiit  must  be 
entered. 

Judgment  of  nonsuiL  (s) 

Campbell  was  to  have  ai^ued  for  the  defendant. 

(a)  Ai  10  the  right  to  compel  Waltm  lo  pioduca  lh«  wangaattt,  Mt 
faart.  im£v.  1179,  tad  Unttmi  Awn  nUacfi. 
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Gabay  and  Another  against  IuLoyd^ 

DECLARATION   upon  a  policy  of  insurance   on  A  policy  was 
^  r        J  effected  on 

goods,  as  per  annexed  statement^  valued  at  2800/.,  hones  war- 
ranted free 
on  the  ship  Aimwelly  at  and  from  Liverpool  to  Jamaica,  from  mortality 

By  a   memorandum,    horses   were  warranted  free  g/*  in  the  course 

jettison  and  mortalitj/.     The    declaration    then    stated  inconsMuwToe 

that   the    defendant   subscribed   the  policy  for  200/.;  "f '^e^i**!!!^ 

that  three  horses,  parcel  of  the  goods  valued  in  the  f*°"°»  *^« 

*  °  horses  broke 

statement,  had  been  shipped  at  Liverpool  on  board  the  down  Uie  par- 

.  ,  ,     ,  titions  by  which 

Aimwell ;  that  the  plamtins  were  interested,  and  then  they  were  se- 
averred  a  loss  of  the  horses  by  perils  of  the  sea.  At  the  by  their  kick- 
trial  before  Abbott  C.  J.,  at  the  London  sittings,  the  jury  J^j  funded 
found  a  special  verdict,  stating  the  following  facts :  the  much^^'t'*^ 
order  for  effectingr  the  insurance,  that  the  three  horses  ^X!^^  ^**^  • 

^  '  Held,  upon 

mentioned  in  the  declaration  were  parcel  of  the  ccoods  special  verdict, 

'^  °  that  this  was  a 

valued  in  the  statement ;   the  payment  of  the  premium ;  loss  by  a  peril 

of  the  sea,  and 

the  subscription  of  the  defendant ;  the  shipment  of  the  that  the  plain- 
horses  ;   tlie  interest  of  the  plaintifis  in  the  goods ;   and  to  recover.    It 
amongst  these,  of  the  three  horses ;   the  sailing  of  the  J^spccial  ver- 
vessel ;  and  that  on,  &c.  at,  &c.  the  said  vessel  having  the  ^  ^^  ^J^ 
said  three  horses  on  board  thereof,  together  with  the  other  ^^^^^  ^  •"^^ 

°  policies  pre- 

goods  in  the  said  order  mentioned,  tlie  said  horses  (which  y^^^  amongst 

^  ^  the  underwri- 

were  between  decks)  being  at  that  time  in  good  safety,  ters  subscribing 

. ,  ,  policies  at 

and  properly  secured  in  stalls,  with  slings  and  halters^  iJoy<Cs  coffee- 
and  having  sufficient  partitions  between  them,  and  also  don^  and  mer- 
a  person  to  attend  to  take  charge  of  them ;  and  the  said  ^^^  dTecdng 
vessel  being  in  every  respect  seaworthy,  sailed  from  the  J^d^\h?*' . 

licy  in  question 
was  effected  at  Uo^s  coffee-house,  but  it  was  not'lbund  that  the  plaintiff  was  in  the  habit  of 
efi^ting  policies  at  tnat  pUce :  Held,  that  this  usage  was  not  sufficient  to  bind  the  plaintiff. 

Vol.  hi.  3  F  port 


i 


CASES  IS  HILARY  TERM 

IS25.       port  o? Liverpool  aforesaid  on  her  said  voyage ;  and  that 
~  during  the  night  of  that  day  the  wind  came  on  to  blow 

uninM  very  hard,  with  excessive  Gqualls,  and  the  gale  continued 
with  excessive  squalls.  The  said  three  horses,  by  the  la- 
bouring of  the  vessel,  broke  their  slings,  and  one  of  them, 
by  kicking,  broke  down  ihe  partition  between  it  and  the 
next  horse,  in  consequence  of  which  the  remaining  par- 
tition, by  the  kicking  of  the  two  horses  which  were  thus 
brought  together,  was  also  broken  down,  and  the  three 
horses  having  then  noUiing  to  support  them,  were  un- 
able to  stand,  on  account  of  the  great  rolling  of  the 
vessel ;  and  that  by  their  kicking  thty  bruised  and  hurt 
each  other  so  much,  that  about  eight  in  the  morning  of 
the  26th  two  of  them  were  found  dead,  having  their  necks 
broken,  and  being  otherwise  excessively  bruised,  and  that 
the  third  was  in  a.  tlying  state,  and  in  about  an  hour  and 
a  half  aflcrwards  it  also  died  from  the  wounds  and 
bruises  it  had  received  ;  and  that  the  slings  having  been 
broken  in  the  manner  above  mentioned,  they  could  not 
for  some  time  be  replaced  or  repaired  oi]  accouot  of  the 
state  of  the  weather,  and  from  the  danger  of  going 
amongst  the  horses,  which  were  then  loose  and  unsup- 
ported ;  and  that  the  death  of  the  horses  was  not  occa- 
sioned by  the  neglect  or  de&ult  of  the  plaiDtiSs  or  their 
servants,  or  of  the  master  or  mariners  of  the  vessel,  in 
the  shipping,  stowing,  or  taking  care  of  the  horses,  bat 
was  owing  to  the  circumstances  set  forth  in  manner 
aforesaid.  The  special  verdict  then  stated  that  the 
vessel  afterwards  arrived  at  Jamaica  with  the  residue 
of  the  goods,  and  that  the  defendant  had  notice  of 
the  loss,  and  was  called  upon  to  pay  his  proportion  of 
the  loss,  hut  refused  so  to  do;  and  t^at,  according  to 
the  usage  and  custom  among  insurers  or  underwiiteis 

who 
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who  were  in  the  habit  of  subscribing  policies  of  marine       1885» 
insurance  at  IJUyi%  coffee-house  in  London^  and  mer^ 
chants  and  others  effecting  such  policies  of  insurance       aeainu 
there  with  such  insurers  or  underwriters,  there  were 
before  and  at  the  time  of  effecting  the  policy  in  the  de* 
claration  mentioned  two  descriptions  of  policies  for  in- 
suring live  stock  on  board  ships  on  voyages  from  the  ports 
of  the  United  Kingdom  to  Jamaica  and  elsewhere;  one 
containing  an  exception  from  the  perils  insured  against^ 
or  a  warranty  of  freedom  from  mortality ;  another  not 
containing  any  such  exception  or  warranty,  and  which 
latter  description  of  policies  usually  contained  words 
expressly  including  the  risk  of  mortality ;  that  for  vof 
surance  by  policies  of  the  first  description  the  premium 
has  been  much  lower,  in  some  instances  four  or  five^ 
in  others  six  or  eight  times  less»  than  for  insurance 
by  policies  of  the  latter   description,  and  has  been 
usually  the  same  as  has  been  paid  at  the  time  upon 
inanunate  goods.    And  that,  in  case  of  insurances  by 
policies  of  the  first  description,  that  is,  policies  contain- 
ing such  exception  of  losses  by  mortality,  the  assured 
have  not  claimed  from  the  underwriters,  and  the  under- 
writers have  not  paid  to  the  assured,  or  been  considered 
liable  to  pay  a  loss  by  the  mortality  of  cattle  in  any 
case  where  the  vessel,  on  board  which  such  cattle  were, 
arrived  safe ;   but  it  had  always  been  usual  on  policies 
of  the  latter  description,  to  claim  and  pay  a  loss  by 
mortality  of  cattle,  in  all  cases  where  such  loss  had  oc- 
curred, although  the  vessel  arrived  safe;   and  that  on 
policies  of  each  of  the  descriptions  before  mentioned,  if 
the  vessel  had  been  lost  on  her  voyage  and  the  animals 
drowned,  the  underwriters  aforesaid  had  been  in  the 
habit  of  paying  to  the  assured.     The  special  verdict 
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1825.  further  stated,  that  the  policy  of  insurance  in  the  dedar^ 
ation  mentioned  was  effected  at  Uoyd^a  coffee-house 
aforesaid,  and  was  then  and  there  signed  and  subscribed 
by  the  defendant,  who  was  an  insurer  and  underwriter 
there. 

This  case  was  now  argued  by  Parke  for  the  plaiotiffi^ 
^  and  Campbell  for  the  defendant;  and  there  were  two 
questions,  first,  whether  by  the  words  of  this  policy  the 
underwriter  was  liable  for  the  loss  accruing  from  die 
death  of  the  animals.  The  arguments  upon  this  point 
were  in  substance  the  same  as  those  urged  in  l/xwrenct 
V.  Aberdein.  {a) 

The  other  question  was,  whether,  assuming  that  esse 
to  be  well  decided,  the  usage  found  by  the  special  ver- 
dict did  or  did  not  shew,  that  it  was  the  intention  of  the 
parties  to  the  contract,  that  the  underwriter  should  be 
exempted.  It  was  contended  for  the  defendant,  that 
the  usage  was  su£Scient  to  explain  the  meaning  of  the 
parties,  and  to  control  the  ambiguous  language  of  the 
policy.  Petty  v.  The  Royal  Exchavge  Assurance  Com' 
party  {b),  Noble  y.  Kenncncay  {c%  Ongier  v.  Jennings  {d)^ 
Vallance  v.  DevDar{e)y  and  Palmer  v.  Blackburn  {f) 
were  cited ;  and  it  was  urged  that  the  usage  clearly  shewed 
that  it  was  not  intended  that  the  underwriters  should  be 
liable  for  a  loss  of  this  description. 

For  the  plaintiffs  it  was  contended,  tliat  the  usage 
found  was  not  sufficient  to  bind  the  plaintiff.     The  &cts 


(«)  SBn^A.  107.  (6)  1  i?tiiT.541. 

(c)  Doug.  510.  (d)  1  Camp.  50S. 

(e)  I  Camp.  505.  (J)  I  Bwg,  61. 

Slated 
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stated  were  merely  evidence,  from  which  the  jury  might  1825* 
have  drawn  a  conclusion  tliat  there  was  a  usage.  -  The 
usage  found  was  confined  to  insurers  or  underwriters  a^punu 
in  the  habit  of  subscribing  policies  at  Uqj/cTs  Coffi^e- 
house,  and  merchants  and  others  effecting  such  policies 
there  with  such  underwriters ;  but  it  was  not  found 
that  the  plaintiffs  were  in  the  habit  of  effecting  policies 
at  that  place.  There  was  nothing,  therefore,  to  shew 
that  the  plaintiffs  had  any  knowledge  of  such  a  usage. 
Now  the  principle  upon  which  usage  is  received  as 
evidence  to  explain  the  ambiguous  language  of  a 
policy  is,  that  the  parties  to  it  are  supposed  to  con- 
tract with  a  knowledge  of  that  usage.  Here  it  does 
not  appear  that  the  plaintiffs  had  any  knowledge  of  the 
usage,  and  they  cannot  be  supposed  to  have  contracted 
with  reference  to  it. 

All  the  Court  were  of  opinion,  that  the  usage  found 
in  this  case  was  not  suiGcient  to  take  it  out  of  the  rule 
laid  down  in  Lawrence  v.  Aberdein  (a),  inasmuch  as  it 
was  not  found  to  be  the  general  usage  of  the  whole 
trade  in  the  city  of  London^  but  only  in  one  house 
where  policies  were  usually  effected  by  private  indi- 
viduals. If  there  had  been  any  evidence  to  shew  that 
the  plaintiffs  were  in  the  habit  of  effecting  policies 
at  Lloyd^s  Coffee-house,  the  jury  ought  to  have  found 
that  they  had  knowledge  of  the  usage  which  prevailed 
there.  A  court  of  law  does  not  know  judicially  what 
proportion  of  the  policies  effected  in  London  are  effected 
at  Ucyd^s  Coffee-house;  and  even  if  that  had  been  found, 
it  would  only  be  evidence  of  the  usage  in  London^  and 

(a)  SB.iA,  107. 
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182fi«  the  jury  ought  to  bare  found  the  fact  of  an  csdating 
Qj^^^  usage :  here  there  was  no  usage  found  sufficient  to  bind 
5*^        the  plaintiff. 

As  to  the  other  point,  the  whole  court  were  of  opi« 
nion,  that  this  case  fell  within  the  decision  in  the  case 
of  Lawence  r.  Aberdein^  and  Abbott  C.  J.,  Buyky  Jf 
and  Holroyd  J.,  said,  that  they  thought  that  case  pro- 
perly decided,  and  that  they  had  heard  nothing  to  in- 
duce them  to  alter  the  opinion  which  they  had  then 
formed.  LiUUdale  J.  said,  he  doubted  whether  he 
should  have  concurred  in  the  decision  in  the  case  of 
Umrence  v.  Aberdein^  but  that  he  thought  this  case  was 
liot  distinguishable  finom  it. 

Judgment  for  the  plaintifi. 
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1826. 


Ikeson  against  Pearman,  Gent.,  One,  &c. 

A  SSUMPSIT  against  an  attorney  for  negligence.  Inanition 
Plea,  the  general  issue.     At  the  trial  before  Htd^  against  an  at- 
lock  B.  at  the  Warwick  Spring  assizes  1824?,  the  jury  Snployed bya* 
found  a  verdict  for  the  plaintiflF,  with  600/.  damages.  f^j^(!^e*tide 
The  defendant  having  moved  for  a  new  trial,  the  Court  *^^^J^^*^ 
directed  the  facts  to  be  stated  in  a  special  case.  *^  indentures 

^  of  lease  and 

The  plaintiff  had  contracted  for  the  purchase  of  an  relesieofthe 

9th  and  10th 

estate,  consisting  of  freehold  lands  and  premises,  at  the  of  Oetobernoe, 
sum  of  3400/.,  from  one  Joieph  Burbidgey  who  bad  con-  been  conveyed 
tracted  to  sell  the  same  to  the  plaintiff  in  fee.     And  in  father  of  the^ 

vendor's  wife, 
and  to  /.  Cn 
to  hold  unto  the  said  T.  AT.  and  J.  C»  and  their  heirs  and  assigns,  to  the  use  and 
behoof  of  the  said  T»  M*  and  J,  C,  and  the  hdrs  and  assigns  of  the  said  T.  AT*  for  erer,  the 
estate  of  J,  C.  being  used  only  in  trust  for  the  said  T.  M ,  his  heirs  and  assigns.  T.  Hi- 
devised  the  estate  to  his  daughter  and  to  the  heirs  of  her  body,  but  in  case  she  died  without 
leaving  any  issue  of  her  body  living  at  her  decease,  then  to  his  nephew  r«  M.,  and  hb  heirs 
for  ever.  The  daughter  afterwards,  by  bargain  and  sale  of  the  I  llh  of  February  1814, 
conveyed  the  estate  to  one  J-W*,  to  the  intent  that  he  might  become  tenant  of  the  mebold 
for  the  purpose  of  suffering  a  recovery,  and  a  recovery  was  suffered  in  pursuance  of  such 
deed.  The  daughter  afterwards,  by  deeds  of  lease  and  release  of  the  4th  and  5th  Mardk 
1814,  executed  upon  her  marriage,  reciting  that  she  was  seised  in  fee  simple  of  the  estate, 
conveyed  the  same  to  two  trustees  in  trust  for  her  and  her  husband  and  their  issue,  and  in 
default  of  issue,  to  such  person  as  she  should  appoint.  The  marriage  was  afterwards 
solemnised,  and  the  daughter  died  without  issue,  and  devised  tlie  estate  in  fee  to  her  hus- 
band, who  survived  her.  The  husband  having  contracted  to  sell  the  estate  to  the  plaintiff, 
in  pursuance  of  that  contract,  delivered  an  abstract  of  his  title  to  the  defendant,  as  attorney 
to  Uie  vendee,  and  this  abstract  contained  the  deeds  of  the  9th  and  10th  of  October  1796, 
but  it  omitted  to  sUte  certain  indentures  of  lease  and  release  of  the  25th  and  26th  February 
1814,  whereby  /.  C  conveyed  the  estate  vested  in  him  unto  the  daughter  of  T.  M,  in  fee,  but 
an  abstract  of  these  deeds  was  delivered  by  the  vendor's  solicitor  to  the  defendant  four  months 
before  the  conveyance  of  the  estate  was  executed.  The  defendant  laid  before  counsel  a  case 
containing  an  abstract  of  the  deed  of  the  1 1  th  of  Feb,  1814,  and  of  the  recovery  suffered  in  pur- 
suance of  it,  of  the  deeds  of  the  4th  and  5th  March  1814,  and  of  the  will  of  the  daughter  of 
T.Af.,  but  omitting  altogether  the  deeds  of  the  9th  and  1 0th  October  1796,  and  it  further 
slated  that  T*  M.  was  seised  in  fee  of  the  premises.  The  opinion  of  counsel  was,  that  the 
vendor  had  a  good  title,  but  that  opinion  would  not  have  been  given  if  the  deeds  of  lease  and 
release  of  the  9th  and  lOth  October  1796,  or  those  of  the  25th  and  26th  Febr%uuy  1814  had 
been  stated.  The  plaintiff  afterwards,  being  advised  that  his  title  was  incomplete,  paid  a  sum 
of  money  to  T.  Af.,  the  devisee  in  remainder,  for  a  confirmation  of  his  title:  Held,  first, 
that  the  recovery  suffered  by  the  daughter  of  T.  M,  was  invalid,  because  at  that  time  the 
legal  estate  for  life  was  in  J,  C,  and  she  was  only  equitable  tenant  for  life  with  a  legal 
remainder  in  tail,  and  therefore  that  the  title  was  bad. 

Hdd,  senmdly,  that  upon  these  facu  a  jury  were  warranted  in  finding  the  defendant 
guilty  of  negligence  so  as  to  make  him  liable  In  this  action. 
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tlie  yenr  1808  the  plainliff  emplo 
his  attorney  to  inquire  into  and  ic 
bitlge  to  this  estate.  By  indentur 
of  the  9tli  and  lOtli  of  Odt^xr  : 
estate  in  cjueslion  was  conveyed 
father  of  Elizabeth,  late  wife  of  th 
vendor,  and  to  one  John  Caldecotl 
T.  Malin  and  J.  Caldccott,  and  ih 
to  tlic  only  proper  use  and  behoo 
nnd  J.  Calilecatf,  nnil  the  heirs  an 
T.  Malin  for  ever,  (the  estate  c 
being  used  only  in  trust  for  the  so 
and  assigns).  Malin,  by  bis  w 
1807,  gave  and  devised  the  said  i 
Elizabeth  Malin,  and  to  the  heirs 
case  she  died  without  leaving  ai 
lawfully  begotten,  and  living  at 
gave  nnd  devised  the  estate  to  his  r 
and  to  his  heirs  for  ever.  E. 
afterwards  married  one  Wa^slaff,  i 
the  llthof  Jfetruary  1814,  by  ind 
sale  of  that  date,  duly  inrolled, 
therein  described  as  only  child  s 
neral,  under  the  last  will  and  t 
deceased,  granted,  bargained,  sol 
said  estate  to  one  J.  T.  Wratisla^, 
his  heirs  and  assigns,  to  the  intent 
tenant  of  the  freehold,  against  wh» 
recovery  might  be  suffered,  where 
to  be  demandant,  WratisUno  ten 
vouchee,  to  the  useof  i3,  Wagsiaff, 
for  ever.  In  pursuance  of  this 
suffered   in  Ililarp  term,  5i  G. '. 


FlASMAir. 
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JI  Dawson  was  demandant,  J.  71  WraHsUvm  tenant,        1885* 

E.  fVagstqff'youcheej  and  T.  F.  Martin  common  vouchee 

of  the  said  estate.  oipxnu 

E.  Wagstqffi  by  indentures  of  lease  and  release,  and 
settlement,  of  the  4th  and  5th  March  1814,  of  four 
parts,  and  made  between  the  said  E.  Wagstaff  of  the 
first  part,  J.  Burhidge  of  the  second  part,  J.  Drayson 
and  W.  Dester  of  the  third  part,  and  J.  Dawson  and 
J.  T.  Wratislaw  of  the  fourth  part;  after  reciting  that 
the  said  E.  Wagstaff^  was  seised  in  fee  simple  of  the  said 
estate^  and  that  a  marriage  was  intended  to  be  had  be- 
tween said  E,  Wagstaff'  and  J.  Burbidge,  the  same  was 
limited  and  assured  to  the  said  J.  Drayson  and  W.  Dester^ 
in  trust  for  the  said  E.  Wagstaff*  and  J.  Burhidge^  and 
the  issue  of  said  marriage ;  and  in  default  of  issue  to 
such  person  as  she  should  appoint  by  deed,  or  by  her 
lust  will  and  testament  in  writing  direct,  limit,  or  ap** 
point.  The  marriage  between  «/•  Burbidge  and  E.  Wag" 
stccjff  was  afterwards  duly  solemnized,  and  she  died 
without  issue,  leaving  the  said  Jl  Burhidge  her  surviving 
having  by  her  will  of  the  28th  oi  August  1815,  made' 
under  the  said  power,  given,  devised,  and  bequeathed  the 
said  estate,  to  the  use  of  her  husband,  c7.  Burhidge^  his 
heirs,  executors,  administrators,  and  assigns  for  ever* 
Jl  Burbidge^  after  the  death  of  hb  wife,  having  contracted 
to  sell  the  estate  to  the  plaintiff  in  fee,  in  pursuance  of 
such  contract  an  abstract  of  his  title,  as  vendor,  contain- 
ing sixty-five  brief  sheets,  was  sent  by  the  vendor's  at- 
torney to  the  defendant  as  attorney  for  the  vendee,  con- 
taining amongst  other  things  the  deeds  of  the  9th  and 
10th  of  October  1796,  and  the  defendant  received  the 
same  in  that  character ;  but  in  that  abstract  the  vendor^a 
attorney  wholly  omitted  to  state  certain  indentures  of 
leaseand  release,  dated  the  25th  and  26th  of  February 

1814, 
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1S14,  made  helwaen  J.  Caldecoll  of  the  ooe  p«rt»  and 
E.  iVagslaffoi  the  other  part,  whereby  J.  Caldecott  con- 
veyed the  said  estate  vested  iii  him  unto  the  said  E,  fVag- 
slaffi  to  hold  unto  iht  use  of  E.  Wagstqf,  her  heirs  oud 
assigns;  but  an  abstract  of  those  deeds  was  delivered  by 
the  vendor's  solicitor  to  tlie  defendant  on  the  27th  March 
]81S.  The  conveyance  and  assignment  of  the  estate  to 
the  plaintiff  were  executed  on  the  2Hh  Jft/y  1818. 
J.  Caldecotl  is  still  living.  The  defendant,  in  the  course 
of  the  said  employment  after  such  receipt,  instead  of 
sending  the  original  abstract,  or  a  complete  copy  thereof, 
for  the  consideration  and  advice  of  counsel,  prepared 
and  sent  to  R.  Preston,  Esq.,  the  counsel  wliora  he  con- 
sulted, a  cose,  as  and  for  an  abstract,  containing  only 
eight  brief  sheets,  being  part  of  tJie  abstract  of  sixty-five 
brief  sheets,  commencing  tJie  account  of  title  with  the 
will  of  T.  Malin,  The  abstract  of  sixty-five  sheets  in-- 
cluded  sixty  years'  title,  The  abstract  of  eight  brief 
sheets  contained  an  abstract  of  the  will  of  the  said 
T.  Maliit,  of  tlie  deed  of  the  Ilth  of  Febrvary  1814, 
of  the  recovery  of  HUary  term,  54  G.  3.,  of  the  deeds 
of  the  4th  and  5th  March  1814,  and  of  the  will  of 
Elizabeth  Bwbidge,  of  the  28th  of  August  1815,  and 
omitted  altogether  to  mention  the  deeds  of  the  9th  and 
10th  October  1796.  Upon  occasions  of  this  sort,  it  is 
most  usual  for  the  vendee's  attorney  to  send  to  the  coun- 
sel whose  opinion  he  takes  the  orig'mal  abstract  as  he 
receives  it  from  the  vendor's  attorney,  but  the  practice  is 
not  always  so.  At  the  end  of  the  said  case  of  eight 
brief  sheets,  the  defendant  stated  the  following  case,  and 
laid  the  same  before  Mr.  Preston,  viz.  "  Case.  T^Aomat 
Malin,  the  testator  (in  p.  1.)  voas  seised  in  fee  of  the  pre- 
mises described  in  p.  4.  to  be  situate  in  Tf^oolscoii,  in  the 
parish 
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parish  of  Grandborough  (he  having  purchased  the  same),  1885* 
subject  to  a  mortgage  which  he  made  thereon  for  2000 
years,  for  securing  2400/.  and  interest,  1000/.  of  which  jv<»ut 
was  due  at  his  decease,  the  residue  having  been  repaid 
by  him.  Mr.  T.  Ireson  has  purchased  the  premises  de- 
scribed in  p.  4.,  of  Mr.  Burbidge^  the  devisee  under  his 
wife's  will :  you  will-  please  to  advise  whether  Mr.  Bttr* 
bidge  can  make  a  good  title  to  the  said  premises  to  Mr. 
Ireum^  and  by  what  means."  Upon  which  case  Mr. 
Preston  gave  the  following  opinion :  '^  A  good  title  may 
be  made  by  Mr.  Burbidge  and  his  mortgagee  to  Mr. 
Irewn.  The  conveyance  should  be  made  by  indentures 
of  lease  and  release  from  Mr.  Burbidge^  and  by  an  as-> 
signment  of  the  residue  of  the  term  of  2000  years,  to 
attend  the  inheritance.  Judgments,  if  any,  of  which 
there  is  notice  and  crown  debts  against  Mr.  Burbidge^ 
are  incumbrances.  The  widow  (if  any)  of  Thomas 
MaUn  is  dowable."  In  consequence  of  the  omission  of 
the  deeds  of  the  9th  and  10th  of  October  1796,  Mr. 
Preston  gave  the  opinion  above  stated,  which  opinion  he 
would  not  have  given  if  those  deeds  had  been  set  out  in 
the  case  or  abstract  laid  before  him;  and  he  stated, 
that  if  the  deeds  of  the  25th  and  26th  Fdruary  1814 
had  been  set  out  in  the  case,  that  also  would  have  made  a 
difference  in  his  opinion.  Under  these  circumstances, 
the  plaintiff  being  advised  that  his  title  was  incompletCi 
paid  700/.  to  Thomas  Malin^  the  devisee,  in  remainder, 
under  the  will  of  T.  Mtdin  the  testator,  for  confirmation 
of  his  title,  who,  accordingly,  in  consideration  thereof,  in 
February  1822  executed  to  the  plaintiff  certain  deeds  of 
lease  and  release  for  that  purpose.  The  plaintiff  also 
paid  on  this  occasion  the  attorney  whom  he  employed 
in  procuripg  this  confirmation,  two  several  sums  of  170£> 

and 
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and  7il.,  for  his  fees,  trouble, 
Uieretu.     The  case  was  now  ar^ 

W.  E.  Taunton  for  the  plaint 
inoperative,  because  Caldccolt,  v 
freehold,  did  not  join  in  it,  am 
was  defective.  Secondly,  the  d 
riie  whole  abstract  before  coimse 
self  to  judge  what  the  title  was, 
of  negligence  of  which  the  law 
the  firat  point,  it  is  quite  clear 
by  survivorship,  seised  of  a  prioi 
for,  by  the  deeds  of  the  9tli  and  1 
estates  were  conveyed  to  Thonuti 
eott,  habendum  to  them,  their  fai 
only  proper  use  and  behoof  of  ' 
assigns  of  Malin  for  ever.  Upi 
therefore,  Caldecott  was  seised  ol 
hold  for  life,  and  Matin's  dau 
estate  for  life,  with  the  legal  rem 
Other's  will.  Now  it  is  a  well  e 
order  to  sutler  a  valid  recovery, 
be  either  legal  or  equitable ;  an 
recovery  sufiered  by  a  cestui  qui 
possession  under  the  trustee,  v 
estate  tail,  and  the  equitable  revei 
although  there  be  no  legal  t 
Champemaame  v.  North  {a),  yet 
affect  a  legal  remainder,  Boiiii 
Salvin  v.  TkorfUon{c)  the  reco' 


(n^  2Ck.Cia.es.1B.     I F.  Wna.  91 
{b)  1  Atk.  473.    Ftrntler,  167. 
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party  who  was  equitable  tenant  for  life^  and  l^al  tenant  1825« 
in  tail  in  remainder;  and  the  opinion  of  the  Court  was, 
that  an  equitable  estate  cannot,  in  suffering  a  recovery, 
be  blended  with  a  legal  estate;  and  that  as  the  party 
who  suffered  the  recovery  had  not  such  an  estate  as 
enabled  him  to  suffer  a  perfect  legal  nor  a  perfect 
equitable  recovery,  it  was  wholly  invalid.  The  same 
rule  was  laid  down  in  Shapland  v.  Smith,  {a)  Then 
the  only  question  is,  whether  the  defendant  has  been 
guilty  of  such  negligence  as  to  make  him  responsible  in 
the  present  action.  Instead  of  presenting  the  whole 
abstract  to  counsel,  he  began  by  stating  that  Thcmuis 
Malin  was  seised  in  fee.  Now  that  was  not  tru^  for  he 
had  only  an  equitable  fee,  and  the  legal  freehold  was 
in  himself  and  John  Caldecott  for  life.  In  SusseU  v. 
Palmer  (b)  the  action  was  against  the  attorney  for  not 
charging  the  defendant  in  execution  within  two  terms 
after  the  judgment  obtained,  according  to  the  rule  of 
court  of  the  2  G.I.;  and  although  the  construction  of 
the  rule  was  somewhat  doubtful,  the  attorney  was  held 
to  be  liable.  In  Reece  v.  Bigbyic)  an  attorney  for  the 
plaintiff  suffered  the  case  to  be  called  on  without  pre- 
viously ascertaining  whether  a  material  witness,  whom 
the  plaintiff  had  undertaken  to  bring  into  court,  had 
arriv^,  in  consequence  of  which  the  plaintiff  was  non- 
suited, and  he  was  held  liable  for  negligence,  the  jury 
having  found  that  he  had  not  used  reasonable  care  in 
conducting  the  cause. 

Tindal  contra.  The  uses  in  the  deeds  of  the  9th  and' 
10th  of  October  1796,  were  not  executed  by  the  statute; 
and  if  that  be  so,  then  Caldecott  took  the  legal  fee  by 

(a)  1  Bro.  Cha.  Ca.  75.  (b)  2  WlU.ZSS.  (c)  4  A  ^^  90S. 

survivor- 


of  nses,  27H.8.C.10.  i 
only  to  conveyances  wh< 
seised  to  the  use  of  ai 
cooT«yance  is  to  the 
Nor  b  it  within  die  : 
to  divers  and  many  per 
to  the  use,  trust,  or  co 
be  so  jointly  seised.  14 
and  not  in  the  disjunct! 
infer,  if  not  a  lar)^  b 
than  two ;  and  the  convi 
only,  to  the  use  of  tho 
heirs  of  one  of  thenii  ii 
statute  will  therefore  ope 
declared  in  use  for  their 
separate  estate.  Tbns  v 
band  and  wife,  habendui 
iukI  the  h»rs  of  tbeir  i 
issue  remainder  over,  it 
'eommon  law  conveyabce 
tail,  JerAim  v.  Young,  {i 
is  laid  down  that  if  A,  a: 
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the  land,  for  this  seemed  the  intent  of  the  parties  by  the  '18S5. 
limitation  of  the  use.  Asisuminir  that  the  statute  does  — -*- 
apply  to  this  case,  the  estate  tail  of  Mrs.  Wagztqff  was  jtgaUut 
equitable,  at  ail  events  during  the  life  of  CdldecoU.  The 
conveyance  is  to  Malin  and  Caldecott  for  life,  remainder 
to  the  heirs  of  Malin.  The  estate  tail  to  Mrs.  Wagstqff* 
continued  equitable  until  it  was  destroyed.  There  was 
an  equitable  tenant  to  the  praecipe,  and  an  equitable 
contingent  remainder  until  the  recovery  was  suffered. 
It  might  have  been  different  if  Mrs.  Wcigstaff  had  out- 
lived Caldecott^  and  then  suffered  the  recovery,  for  her 
equitable  estate  tail  would  then  have  been  at  an  end. 
But  here  she  acquired  the  fee  during  the  life  of  Calde" 
coit  /  and  Doe  v.  SeJby  {a)  shews  that  the  happening  of 
an  event  may  alter  the  nature  of  an  estate. 

Supposing  the  estate  legal,  and  that  the  statute  of 
uses  applies,  and  that  the  use  to  Malin  in  fee  was  ex- 
eaited  by  the  statute,  and  that  Mrs.  WagUcrff  conse- 
quently had  the  legal  estate  tail,  still  the  remainder  to 
T.  Malin  was  a  contingent,  and  not  a  vested  remainder, 
and  was  destroyed  by  the  destruction  of  the  preceding 
particular  estate  (viz.  Mrs.  Wagstaff*s  estate  for  life), 
before  it  vested.  The  remainder  to  T.  Malin  was  con- 
tingent on  the  determination  of  the  estate  tail  in  a  par- 
ticular manner,  viz.  by  the  failure  of  issue  of  Mrs.  Wag-- 
staff  AvLviug  her  life.  The  particular  estate  on  which 
this  contingent  remainder  depends  has  been  destroyed, 
first,  by  the  operation  of  the  bargain  and  sale;  2dly,  by 
the  operation  of  the  recovery  considered  as  operating  by 
way  of  estoppel;  Sdly,  by  the  merger  of  the  particular 
estate  in  the  reversion  in  fee.  First,  the  bargain  and 
sale  put  the  estate  tail  in   abeyance,  Co.  Lift.  881  a. 

(a)  2  J9. 4^  C.  926. 

But 


Now  it  must  be  the  sam 
to  support  the  contiogei 
Ban.  338.  Here  the  ba 
in  toil  effects  an  altera 
estate,  because  the  estat 
mode  of  determining  it» 
tail.  The  alienee  has 
with  the  estate  tail.  Se 
has  been  destroyed  by  tl 
fVratiAeiD  and  Mrs.  JV. 
This  passed  the  interest  ol 
Touchstone,  48.,  10  Moo 
the  destruction  of  the  pai 
mainder.  A  recoveiy  by 
tiDgent  remainder,  Goodn 
BiUington{b)i  but  a  con 
or  lease  and  release,  by 
conveyance  by  recovery, 
remunder  man,  mu&t  oj 
from  a  conveyance  by  1 
tinction  is^  that  e  feoffini 
tious  fee,  and  not  mere] 
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recovery  of  such  tenant  in  tail,  part  of  the  rightful  fee  1825. 
being  in  Caldecottj  the  tenant  for  life^  But  the  recovery  - 
and  the  subsequent  surrender  of  the  tenant  for  life  taken  ««n*tfi 
together  will  operate  to  destroy  the  contingent  remain- 
der. The  common  recovery  is  the  recovery  of  the  fee 
by  an  adverse  claimant,  and  he  recovers  the  whole  fee, 
and  not  that  part  only  which  the  recoveree  had.  The 
recoveror  had  a  right  to  have  an  estate  in  fee  against 
lii^s.  W.  The  only  person  who  could  contest  it  at  that 
time  was  the  tenant  for  life.  But  be,  on  the  25th  and  26th 
oi Fehimry  1814,  conveyed  to  Mrs.  W.  in  fee;  therefore 
she  has  a  fee  simple  in  possession  good  against  every 
body,  except  the  issue  in  tail.  Nobody  could  enter 
upon  her  possession.  If  she  had  had  issue,  such  issue 
after  her  death  would  have  taken  the  wrongful  fee,  and 
been  remitted  by  law  to  the  rightful  estate  tail,  (a)  In 
that  case  the  contingent  remainder,  if  it  had  depended 
upon  any  other  contingency,  would  have  revested. 

Thirdly,  the  contingent  remainder  is  destroyed  by  the 
merger  of  Mrs.  FF.'s  estate  tail  in  the  fee.  She  was 
tenant  in  tail  by  devise,  with  revei*sion  in  fee  by  descent 
from  her  father.  So  long  as  her  tenancy  in  tail  remained 
unaltered,  there  was  no  merger;  2  Cruise's  Digest,  tit  17. 
s.  42.  p.  429.  The  statute  De  Donis  protects  it.  But 
here  the  tenancy  in  tail  is  converted  into  a  base  fee  by 
the  bargain  and  sale  and  by  the  recovery,  and  a  base  fee 
will  merge,  3  PresL  Conv.  240. 

But  if  the  title  was  defective,  still  an  attorney  is  liable 
only  for  crassa  negligentia,  Pitt  v.  Yalden  (J),  Baikie  v. 
Chandkss.  {c)  There  was  not  in  this  case  that  species  of 
negligence.  The  defendant  laid  the  case  before  counsel,  in 

« 

(a)  Co.LUl,^Z3,b,  (6)  4  5Mrr.20G0.  (c)  Z  Camp.  11. 
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order  to  obtaio  his  opinion,  whether  the  ▼eodor  eoald 
make  a  good  title:  An  attorney  is  not  bound  to  laj  ao 
abstrect  before  counset  in  every  case ;  he  may  exerciae 
bis  own  discretion  on  the  title.  If  he  gives  the  best 
opinion  he  can,  and  shews  a  reasonable  degree  of  know- 
ledge, he  Is  not  liable,  even  If  that  opinion  be  erroneoui ; 
lie  does  not  warrant  the  title.  Besides,  the  deeds  of 
the  S5th  and  26th  of  Felnuary  IS  11  were  not  contained 
in  tlic  abstract  of  the  title,  so  that  he  had  not  an  t^ 
portunity  of  laying  them  before  his  counsel ;  and  ths 
recital  in  the  deeds  of  the  4th  and  5ih  o\'  March  18 1(, 
tliat  Mrs.  Wagttaff  was  seised  in  fee,  removed  any 
snspicion  that  Malin  bad  died  before  CaldecoU,  At  all 
events  this  was  a  voluntary  exposure  of  his  tide  by 
tlie  plaintiS',  which  the  remainder  man  could  not  compel 
him  to  shew.  Tlie  defendant's  only  object  could  be  to  i 
save  expence  to  his  client. 

Cur.  tuh\  vuli. 

Bayley  J.  This  was  an  action  against  the  defendant, 
who^wasan  attorney,  employed  onbehalf  of  tbepnrchasef 
of  an  tetate.  An  abstract  of  the  Utle  waa  delivered  to 
him  by  the  vendor,  and  he  from  that  assumed  that  one 
Thomas  Malin  was  seised  in  fee.  The  title  depends  on 
the  deeds  of  1796,  which  conveyed  the  estate  to  MiUin 
and  CaldecoU,  habendum  to  them  and  their  beirs  and 
assigns,  to  the  use  and  behoof  of  Malin  and  CaUecatt, 
and  the  heirs  and  assigns  of  Malin  for  ever.  The 
legal  effect  of  those  deeds  was  to  give  to  Caldaatt  and 
Malin  an  estate  for  life  as  joint  tenants,  with  an  inherit* 
ance  in  fee  vested  in  Malin.  Malin,  by  will,  devised  the 
estate  to  his  daughter  in  tail.  She,  in  1814,  suffered  a 
recovery,  and  the  validly  of  the  title  depends  on  the  tb- 

lidiiy 
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ladity  or  invalidity  of  that  reoorery.  Tlie  other  question  1825. 
wai,  wh^thei'  there  was  that  species  of  negligence  in  the  — -— 
defendant  which  will  make  hingi  liable  in  this  action.  agtbut 
CaldecM  survived  Malin^  and  his  life  estate  continued  a:t 
law,  and  the  devise  by  Malin  to  his  daughter  would 
only  convey  the  estate  tail,  expectant  upon  the  determin- 
ation of  Caldeeatfs  life  estate.  In  Caldecotfs  lifetime 
Malin^a  daughter  suffered  a  common  recovery,  and  in 
order  to  do  that,  she  made  a  conveyance  of  the  estate  to 
<7.  WratislaWi  in  order  to  make  him  a  tenant  to  the  pra^ 
cipe.  At  that  time  she  had  no  legal  estate  in  her,  ex- 
cq>t  a  remainder  in  tail,  expectant  on  the  determination 
ct Caldecotfs  life  estate;  and  if  there  was  not  a  good 
tenant  to  the  praecipe,  the  recovery  is  bad.  Then  what 
was  the  situation  of  the  daughter  ?  Caldecott  was  tetiant 
finr  life,  and  trustee  for  her  and  her  heirs  in  tail ;  shel 
bad  an  equitable  estate  pur  autre  vie,  so  long  as  Caldecott 
lived,  and  a  legal  remainder  in  tail.  Now  a  recovery 
may  be  suffered  by  a  legal  or  an  equitable  tenant  in  tail ; 
but  then  the  person  having  the  legal  or  equitable  estate 
ibr  life  must  be  tenant  to  the  prescipe,  except  in  the  in- 
stance of  the  case  provided  for  by  the  stat  14  6. 2.  c*  80. 
as  to  leases  for  lives.  Here  there  was  no  concurrence  of 
the  tenant  for  life.  The  recovery  was  therefore  suffered 
by  a  person  at  law  having  only  a  remainder  in  tail,  and 
that  was  clearly  ah  invalid  recovery.  It  is  true,  that 
the  party  who  made  the  tenant  to  the  praecipe  in  this 
case  bad  a  preceding  equitable  estate  for  life.  But  it  is 
established  by  Shapland  v.  Smithy  and  Salvin  v.  Thotmtorh 
that  ad  equitable  estate  for  life  and  a  legal  remainder  in 
Udl  will  not  unite,  so  as  to  make  a  good  recovery ;  and 
that  in  (mier  to  make  a  good  tenant  to  the  praecipe, 
there  should  be  a  legal  estate  for  life,  with  a  l^al  re- 
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niainiler  in  tail,  or  an  equitable  estate  lur  life  vritii  an 
cqultalile  remainder  in  tail.  This  is  broadly  laid  down 
ill  Skiipland  v.  Smith.  But  it  has  been  contended,  that 
although  this  recovery  be  void,  the  plaintiff  has  sustained 
no  injury,  because  the  estate  tail  upon  which  Malin's 
contingent  remainder  depended  was  destroyed,  and 
therefore  that  the  remainder  was  destroyed.  The 
answer  to  that  is,  that  the  conveyance  by  the  daugliter 
to  the  tenant  to  the  precipe,  could  convey  no  more  than 
she. had;  and,  therefore,  ihnt  il  did  not  displace  the  ro- 
tnninder.  Then  it  was  said  that  the  conveyance  by  CaU 
lifcotl  to  her  destroyed  the  contingent  remainder,  hoi 
Uio  recovery  could  have  no  previous  operation,  therdin* 
C'aldecotl's  conveyance  to  her  might  make  her  tenant  b 
tail  in  possession,  but  could  not  have  the  efl'ect  of  dcstray- 
ing  the  remainder.  Doe  v.  Jones  {a)  is  an  authority  to 
ihew  that  no  act  by  a  remainder  man  in  tail  can  destroy 
tlio  estate  tail,  it  can  (,'iily  be  ifoiie  iiy  tenant  in  tiii!  in 
possession.  The  plaintiff,  therefore,  having  sustained 
damage  by  reason  of  this  defect  of  title,  the  remaining 
question  is,  whether  the  defendant  was  guilty  of  negli- 
gence? The  court  is  not  bound  in  this  case  to  say 
whether  there  was  negligence,  but  only  whether  there  was 
evidence  to  justify  the  jury  in  fmding  that  the  defendant 
was  guilty  of  negligence;  and  we  are  of  opinion  that  there 
was.  In  stating  the  case  laid  before  Mr.  Preston,  die  de- 
fendant assumed  that  Malin  was  tenant  in  fee,  instead  of 
setting  ont  the  deeds,  which  would  have  shewn  that  Caldc- 
coit  had  an  estate  for  life.  Now,  although  it  may  not  be 
part  of  the  duty  of  an  attorney  to  know  the  legal  oper- 
ation of  conveyances,  yet  it  is  his  duty  to  take  care 
not  to  draw  wrong  conclusions  from  the  deeds  laid  be- 
ta) I  B.  i'  C.  23». 

-     .    -  fore 
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fore  him,  but  to  state  the  deeds  to  the  counsel  whom  he 
consults,  or  he  must  draw  conclusions  at  his  peril.  It 
therefore  appears  to  us,  that,  in  omitting  those  deeds, 
and  erroneously  describing  Malin  as  tenant  in  fee,  there 
was  negligence  in  the  defendant.  There  is  another 
circumstance  from  which  negligence  may  be  inferred. 
The  defendant  received  the  abstract  in  February  1818, 
and  that  contained,  no  notice  of  the  deeds  whereby 
CaldecoU  conveyed  to  Mrs.  Wagstaff;  but  they  were 
supplied,  to  him  before  any  conveyance  was  made, 
and  he  never  enquired  of  Mr.  Preston  whether  those 
deeds  made  any  difference  in  his  opinion;  and  they 
undoubtedly  would ;  for  if  Malin  was  seised  in  fee,  how 
could  CaldecoU  .have  any  thing  to  convey  ?  For  these 
reasons  we  are  of  opinion,  first,  that  the  tide  is  de- 
fective ;  and,  secondly,  that  there  was^  evidence  before 
the  jury  sufficient  to  justify  them  in  coming  to  the  con- 
clusion that  the  defendant  was  guilty  of  a  species  of  neg- 
ligence sufficient  to  make  him  liable  in  this  action.  The 
judgment  of  the  Court  must,  therefore,  be  for  the 
plaintiff* 

Judgment  for  the  plaintiff. 
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A  SSUMPSIT  for  money  had  and  received.    Drfeod- 

Mubliohingi  ant  pleaded  the  general  issue,  nnil  puid  2521.  Hi. 

fnrth" Mating      into  court.      At   the  trial   before  Abbott  C3.   At  the 

wtlc'rib^ -M    i^ndon  sitlingH  after  Hilanj  term  182*,  a  Yeidict  wm 

to  b.  ua  out     jj^y^j  (.yj.  ^|j^  plaintiff  for  47/.  1  &S;  subject  to  tbe  opinion 

■  of  the  Court  uixm  the  following  case :  The  defend&nli 

the  direrlors  of  &  Scheme  called  tbe  "  BiiliA 

Metropolitan  Tontine."     A  printed  psper  was  citeu- 
nigement  of 
thecooeemwai  latfid   with    their    nuthorily,    Staling    (amongst    otlKr 

fan  an;  part  of  things)  that  to  effect  the  objects  of  the  scheme  it  wu 

proposed  to  receive  subscriptions  often  shillings  fl  week 

^re^n  1*.       f^o^  each  member  for  the  period  of  one  year,  viz.  from 

J^'^j"!!^.  the  Ist  of  January  18?I,  to  the  Ist  of  Jamaty  16281 

Heid.tbMncb  and  that  the  total  amount  of  such  year's  subscriptioa 

mi^t,  In  an       should  be  deemed  a  sbai%)  and  all  such  shares  tbrm  one 

ney  bad  and       Capital  or  joint  stock  of  the  company,  with  benefit  of 

survivorship;    that   the  amount   of   the    siibscriptioiis 

would  be  vested  in  the  names  of  the  trustees,  and  from 

time  to  time  laid  out  in  government  or  other  securities, 

the  net  proceeds  and  interest  of  which  would  be  equally 

divided  among  all  surviving  shareholders  twice  in  every 

eurred.  year }  that  members  were  to  Kubscribe  their  names  to 

Bjtha  ' 

Mfacme  it  ap-  the  company's  rules  and  regulations  at  the  time  of  opeor 
pcartd,  itaatlbe   .,.,..  ,  ' 

>Don(7  lub-       ing  their  subscriptions,  or  at  any  subsequent  convenient. 

ba  laid  out  at  iotemt,  and  to  enure  to  Uib  beneHt  of  tha  tuniAin;  tbe  nibicrQiera  vtn to 
bt  goTerned  b;  r^ulatiom  made  by  the  diiecEon,  and  at  tbe  and  of  a  jaar,  iihaica  wtiv  to 
be  ittued  and  to  be  traiuferrable  :  Held,  that  thii  wai  OM  an  undeitaking  withia  tbe  opcr- 
■tion  oT  tbe  bubble  act. 

timC) 


of  the  money 
adTaaced  by 
faim,  without 
tbe  deduction 

ward)  tiie  pay 
ment  of  the 
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time,  and  to  abide  thereby;  that  the  management  of  1825* 
the  company  was  vested  in  eight  directors  ;  and  that  at  — ^— 
the  expiration  of  the  year  every  subscriber  would  re-  ngamMt 
ceive  a  shareholder's  ticket,  which  would  be  saleable  or 
transferrable.  The  above  was  the  paper  referred  to  in 
the  following  agreement,  which  was  signed  by  the 
plaintiff  and  several  other  persons :  ^*  We  whose  names 
are  hereunder  subscribed  do  hereby  consent  and  agree 
to,  and  with  the  present  and  any  future  directors  of  the 
British  Metropolitan  Tontine  as  follows :  first,  we  do 
each  of  us  agree  to  become  subscribers  thereto,  and  to 
take  such  numbers  of  shares  upon  such  life  or  lives  as  is 
or  are  set  forth  against  our  respective  names ;  secondly, 
we  do  acknowledge  the  plan  or  prospectus  hereto 
annexed  to  contain  the  nature  and  intent  of  the  said 
Tontine^  so  &r  as  the  same  is  therein  expressed,  and  do 
ratify  the  same  in  every  respect,  and  agree  to  abide 
thereby ;  thirdly,  we  do  agree  to  ratify  and  confirm  all 
rules,  laws,  and  regulations  passed,  or  which  shall  at 
any  time  hereafter  pass,  for  the  further  promotion,  di- 
rection, management,  and  carrying  into  effect  the  said 
Tontine,  and  to  sign  any  deed  or  deeds  to  that  effect; 
fourthly,  we  do  agree  to  pay  our  subscriptions  for  one 
year/'  An  account  was  opened  with  Glyn  and  Co., 
bankers  in  London^  entitled  **  British  Metropolitan 
Tontine."  The  plaintiff  paid  two  sums  of  money, 
amounting  together,  to  S08/.  6^.,  to  the  aforesaid  ac- 
count at  Messrs.  Glyn  and  Go's.  Various  other  sub- 
scribers to  the  Tontine  paid  sums  of  money  to  the  said 
account,  amounting  in  the  whole^  with  the  plaintiff's 
payments,  to  737/.  10^.  6d.  In  the  books  of  the  Metro- 
politan Tontine  the  following  resolutions  are  entered : 
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1825.  ^<  General  resolutions  of  the  19th  January  1821. 

*~ ^  "  First,  that  the  books  of  the  Tontine  be  opened  to 

jjga^  receive  subscriptions,  and  that  no  less  thftn  22.  per  share 
shall  be  received  in  the  first  instance,  being  for  the  first 
monthly  subscription* 

^^  Secondly,  that  the  affairs  and  entire  nianagemoit  of 
the  concerns  of  the  Tontine  be  vested  in  eight  directon, 
any  three  of  whom  to  be  a  sufficient  quorum  for  the 
purpose  of  transacting  business. 

^^  Thirdly,  that  James  Pope  be  appointed  secretary 
and  solicitor  to  the  directors  of  the  Tontine,  and  that  finr 
such  secretaryship  he  be  paid  such  yearly  salaiy  as  the 
present  or  any  future  directors  may  think  fit. 

<<  Fourthly,  that  all  monies  to  be  received  under  or 
in  virtue  of  the  Tontine  be  paid  into  the  hands  of  the 
treasurer  or  treasurers  thereof,  and  that  no  monies  be 
drawn  for  or  paid  by  the  treasurer  or  treasurers  unless 
by  drafl,  to  be  signed  by  not  less  than  three  of  the 
directors. 

^^  Fifthly,  that  the  directors  do,  as  often  as  occasioa 
may  require,  place  out  at  interest,  in  the  names  of  the 
trustees,  in  government  or  other  securities  all  sums  of 
money  remaining  in  the  hands  of  the  treasurer." 

"  30th  August  1822. 
"  Resolved  by  a  quorum  of  the  directors  present  that, 
there  not  being  a  sufficient  sum  subscribed  to  wanant 
the  further  prosecution  of  the  scheme,  the  subscribers 
have  returned  to  them  the  amount  of  the  subscriptions 
less  the  expences  attending  the  same,  and  that  such  ex- 
pences  be  ascertained  at  another  meeting  of  the  directon 
to  be  held  at  the  secretary's  house  the  6th  of  September 
next." 
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''  Old  BetKUm^  6th  September  1822.  1 825. 

"  Resolved  by  a  quorum  of  the  directors  present  that      — — • 
the  expences  ftUending.the  prosecuting  the  scheme  of      Hi'i'^ 
the  Tontine  do  amount  to  the  sum  of  S/.  19;.  Id*  per 
share,  and  that  each  subscriber  do  have  the  amount  of 
his  subscription  returned,  less  the  said  Si.  I9s.  7d.  per 
share." 

On  the  27th  of  May  1822,  the  plaintiff  wrote  to  the 
directors,  requesting  to  have  his  money  returned :  im- 
mediately, and  said,  he  understood  it  was  to  be  returned 
subject  to  some  small  charge,  and  he  did  not  then  make 
any  objection  to  the  charge. 

On  the  25th  of  July  1822,  he  again  wrote  and.  com- 
plained of  the  delay  in  returning  his  money ;  and  that 
he  had  ^^  been  put  off  from  time  to  time  in  consequence 
of  charges  attending  the  concern." 

In  September  1822  several  checques  signed  by  the  de- 
fendants .were  drawn  on  Glyn  and  Co.  for  different  sums, 
amounting  in  the  whole  to  the  said  sum  of  737/.  lOs*  6d., 
which  checques  were  paid  by  them  from  the  money  paid 
into  the  aforesaid  account.  One  of  such  checques  for 
252/.  Il5.  was  made  payable  to  the  plaintiff  or  bearer, 
and  placed  by  the  defendants  in  the  hands  of  Mr.  Pope^ 
the  secretary,  with  instructions  to  deliver  it  to  the  plain- 
tiff; but  the  plaintiff  refused  to  accept  the  same  in  satis- 
faction *of  his  claim,  and  the  said  Mr.  Pcpe,  without  the 
knowledge  or  authority  pf  the  said  defendants,  paid  the 
said  checque  into  his  own  private  account  at  the  bank  of 
England^  through  which  the  same  was  presented  to  and 
paid  by  Glyn  and  Co.  Previous  to  the  commencement  of 
the  present  action  the  plaintiff  had.  sued  6.  C  Glyrij 
one  of  the  partners  in  the  banking-house,  of  Gi^  and 
Co.,  for  the  money  sought  to  be  recovered  in  this  action, 

but 
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buc  had  aflerward).  discontinaed 
Mr.  Pope,  the  secretary  of  the 
being  called  as  a  witness  for  the 
the  expences  of  the  institotion  ai 
e  share  making  i7L  1 5s.  on  tbep 
that  the  expences  consisted  in  t 
vertisetnents,  postages,  and  75/. 
bis  trouble;  that  he  explained  tl 
oflered  him  the  balance,  852/. 
that  none  of  the  money  was  ap] 
use  by  any  of  the  defendants- 
the  money  paid  by  the  subscriber 
terest,  but  remained  in  the  liai 
whom  the  account  was  opened, 
•Ctsorge  Mitciieil,  and  the  witness 
pectus  to  be  put  forth,  and  prose< 
wives.  That  the  defendant  C 
«criber,  and  that  he  nttended  one 
checqaes  were  signed. 


CampbHl,  for  the  pIuDtiff.  T 
to  recover  back  the  whole  sum 
MdcratioD  upon  which  it  was  pi 
was,  therefore,  in  the  bands  of  the 
and  received  to  the  pliuntiff's  usi 
urged  as  a  defence,  that  the  & 
-bubble  act,  6  6.1.  c.lS.:  but  fi 
even  if  the  Court  should  think  i 
was  abaodoned,  and  never  cani 
effect.  The  ill^itr  of  it,  tber 
present  plaint's  rights.*  Tbi 
bubble  act,  it  was  not  to  carry  oi 
CuIatioD,  which  manifestly  tended 
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iubscribersi  but  was  a  mere  associadon  to  contribute  lftS& 
moocj  with  a  benefit  of  sorrivorsbip.  But  even  if  this 
were  otherwise,  the  plaintiff  would  be  entitled  to  ie» 
cover.  When  a  person  sues  to  recover  back  money 
paid  on  a  consideration  that  has  failed,  then  it  is  monqr 
bad  and  received  to  his  use»  and  the  natove  of  the  com 
sideration  is  out  of  the  question :  Farmtr  v.  BmselL  (a) 
If  money  paid  to  a  stakeholder  on  an  illegal  wager  is 
paid  over,  it  cannot  be  recovered  back;  but  the  rule  is 
otherwise  if  the  money  has  not  been  paid  over,  CoUah  vi 
TAurland{b)t  Smiih  v.  Bictmore,{c)  Here^  the  defend* 
ants  took  no  steps  towards  the  performance  of  the  con* 
tract  upcHi  which  the  money  was  paid  in.  It  remained 
wholly  unproductive  from  Jwmary  1821  till  AuguU 
1822,  when  the  scheme  was  abandoned;  the  plaintiff  is 
therefore  entitled  to  recover  back  the  whole  sum  adr 
vanced.  [Hobrn/di.  Suppose  five  persons  enter  into 
partaership,  and  contribute  1000/»  each,  they  afterwards 
find  the  concern  a  losing  one^  and  put  an  end  to  it,  can 
any  one  maintain  an  action  against  the  others  for  hb 
share?]  Perhaps  not;  buttliis  is  a  differaii  case;  at 
most  it  was  only  a  proposed  partnership,  and  nothing 
was  done  towards  carrying  it  into  effect;  and  it  is  most 
fit  that  those  persons  who  proposed  the  scheme  shouljd 
bear  the  expences.  Besides,  the  directors  had  no  power 
to  make  a  resolution  to  deduct  the  expences  out  of  the 
monies  contributed ;  they  had  power  to  make  resolutions 
for  carrying  on  the  concern,  but  not  for  the  abandon- 
ment of  it ;  the  plainti£^  therefore,  was  not  bound  by 
the  resolution  in  question. 

(n)  IB.^P.  296.  (b)  5  T.  /?.  405.  (c)  4  TautU.  474. 

E.  I/noes 
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185I5*         '  J5.  Lafooes  contra.   The  defendants  are  clearly  entitled 
to'dcfduct  the  money  in  dispute  from  the  amount  paid  in 
by  the  plaintiff.     They  did  not  warrant  that  the  con- 
cern would  answer^  but  only  proposed  that  it  should  be 
tried,  and  the  abandonment  of  the  scheme  was  with 
the  plaintiff's  assent     That  appears    from   his  liters, 
which  were  written  before  the  resolution    to^  put  an 
end  to  the  concern  was  made.     They  also  shew  that 
he  agreed  to  pay  his'  proportion  of  the  expences,  for 
he  alludes  to  the  proposed  deduction  of  part  of  his 
money  to  pay  those  expcnces,  and  does  not  object  to  it. 
But  it  does  not  appear  that  the  defendants  ever  received 
any  of  the  plaintiff's  money;  they  only  gave  an  order  to 
Pope,  and  he  received,  and  now  has  the  money.     Kthat 
were  not  so,  still  this  action  could  not  be  maintained. 
AH  the  shareholders  were  jointly  interested  in  the  funds 
of  the  concern,  and  the  defendants  have  never,  stated 
any  account,  or  bound  themselves  to  pay  over  any  snm 
to  the  plaintiff.    [^Bat/ley  J.    Crosby  was  not   interested 
in  the  money.]     Then  the  action  was  improperly  com- 
menced against  him.     In  the  next  place,  this  scheme 
fidls   within  the  6G.  1.  r.  18.  5.18.     That  act  is  not 
confined  to  trading  speculations ;  and  here  books  were 
opened  for  public  subscriptions ;  small  sums  were  col- 
lected,  amounting  in  the  whole  to  a  large  sum,  the 
shareholders  acted  as  a  corporation,  having  agreed  to 
be  bound  by  the  resolutions  and  bye-laws  of  the  direc- 
tors, and  the  shares  were  to  be  transferrable.    It  is 
therefore  precisely  similar  to  that  which  was  determined 
to  be  illegal  in  Josephs  v.  Pebrer\{a)     \^B<ja/leyJ.    It 
tnigfat  be  intended  to  make  the  shares  transfemibl^ 

(a)  Ante,659, 

but 
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but  in  fact  no  shares  were  ever  issued.]   ■  The  intent        1895. 
to  make  them  so  was,  together  with  the  other  circum- 


stancesy  in  itself  illegal,  and  the  whole  transaction  bebg       agabut 
illegal,  no  right  of  action  can  arise  out  of  it     [Little^ 
dale  3.     It  seems  to  be  nothing  more  than  an  agree- 
ment by  the  subscribers  to  be  joint  tenants  of  the  money 
subscribed.] 


Baylet  J.  I  am  of  opinion  that  the  plaintiff  is  en- 
titled to  recover  the  whole  sum  which  he  advanced. 
There  is  no  difficulty  in  some  of  the  points  urged,  viz. 
that  the  money  was  not  received  by  the  defendants)  or 
that  it  was  drawn  but  and  applied  with  the  concurrence 
of  the  plaintiff.'  The  money  was  originally  paid  by  the 
plaintiff  into  the  hands  of  certain  persons,  who,  for  the 
purposes  of  this  concern,  w6re  the  bankers  of  the  de- 
fendants, and  it  was  paid  upon  a  prospect  that  it  should 
be  in  the  bankers'  hands  in  furtherance  of  a  continuing 
scheme.  It  was  afterwards  drawn  out  by  the  defend- 
ants, and  it  was  their  duty  to  see  to  the  proper  applica- 
tion of  it.  If  they  had  paid  the  whole  to  the  plaintifi^ 
or  according  to  his  directions,  of  course  he  could  not 
complain  ;  but  if  they  applied  a  part  of  it  without  his 
assent,  and  in  a  mode  which  the  law  did  not  wamuit,* 
the  plaintiff  clearly  has  a  right  to  recover,  unless  it  can 
be  shewn  that  he  was  party  to  a  scheme  within  the 
6  G.  1.  c.  18.  The  scheme  was  not  within  that  statute, 
unless  it  was  formed  for  the  purposeof  carrying  on  some 
mischievous  project  or  undertaking,  and  unless  we  can 
predicate  of  it  that  ft  was  likely  to  tend  to  the  common, 
grievance,  prejudice,  and  inconvenience  of  his  ipqes^s- 
subjects,  or  great  numbers  of  them  in  their  trade,  com- 
merce, or  other  lawful  affairs.    The  cases  of  Rex  v. 

Webb 


0    ' 
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18tS«:       Wdbdn)  and  PhM  ▼•  HtOddmon  {b)  Were  decided  n 
thttt  pnneiple.    I  thitik  that  «re  cannot  asstuBe^  as  a  met* 
ter  of  lawp  that  this  acfaeoie  was  wttbin  the  descriplioB 
befiire  gtveOL    It  is  true  that  a  large  sum,  made  up  of 
many  small  paymentsy  was  to  be  collected ;  bat  thst  was 
not  to  be  invested  in  any  general  specoladoo,  botmerdy 
to  enure  to  the  benefit  of  the  survivors*     JMmA  &da 
the  principal  efiect  of  the  scheme  would  be  to  encourage 
the  saving  of  nioney*    But  this  action  might  be  mafai- 
tuned  even  if  the  scheme  were  within  the  act»  for  it 
proved  abortivei  and  no  transferraUe  shares  wece  ewr 
areatedt  and  the  period  had  not  amved  at  which  it 
wonld  have  been  within  the  operation  of  the  statntSi 
The  defendants  then  having  possesion  of  the  {daintiff's 
money^  ajqilied  it  without  hb  express  assent.    Do  th^ 
shew  any  mattor  of  law  sufficient  to  justify  that  apfdioh 
tiioncfit?  The  sdieme  was  set  on  fix>t  by  Pcipe  and  As 
defendants  and  the  prospectus  was  circulated  with  their 
assent    On  all  projects  some  expence  must  be  ineoned- 
before  many  members  join  the  concern.     Upon  wixan 
should  that  fell  ?    Undoubtedlyi  if  the  scheme  piovei 
abcNtivey  it  should  fidl  upon  the  original  prcgector^  and 
not  upon  those  who  advance  their  money  on  the  fiiith 
of  its  going  on.    The  plaintiff  did  nothing  to  render 
himself  liable  to  the  expences,  and  it  was  the  duly  of 
the. defendants  within  a  reasonable  time  to  lay  out  in 
securities  the  money  received.    They  never  did  so^  bat 
kept  it  for  eighteen  months  in  their  bankers'  hands, 
and  appear  to  have  acted  throughout  as  if  they  thought 
the  uildertaking  must.fiul.    For  these  reasons^  I  think 
that  the  plaintiff  is  entitled  to  the  whole  of  the  mnney 

(a)  HjKfftf>4ia^  {b)  liJte.sn. 

which 
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wliich  he  adraoced ;  and  it  it  also  obaerfaUe  Ifaati  by       IMS* 

m 

the  third  rescdution  of  the  directors.  Pope  was  to  bavo 
such  annual  salary  as  the  defendants  should  fix;  they 
never  fixed  any;  it  is  therefore  questionable  whether 
that  would  not  of  itself  be  sufficient  to  prevent  diem 
firom  deducting  that  part  of  the  money  sought  to  be  re* 
tained  which  was  pa^d  to  Mr.  Pope* 

HoLROYD  J.  At  the  comm^icement  of  the  argu-. 
ment  I  entertained  great  doubts  upon  this  question,  but 
am  now  satisfied  that  the  plaintiff  is  entitled  to  recover* 
There  is  not  sufficient  in  the  case  to  warrant  the  pay« 
ment  of  any  part  of  the  money  detained  to  Papet  fiw 
even  supposing  the  concern  to  have  gone  so  far  ais  to 
authorise  the  appointment  of  a  salary  to  him,  still  in 
point  of  &ct  none  was^  appointed.  It  appeared  to  me  at 
first  that  this  was  very  like  the  case  of  a  partnership^ 
which  I  put  during  the  argument,  but  here  the  concern 
was  never  really  set  agoing ;  and  I  think  that  the  ex* 
pences  incurred  in  setting  a  scheme  on  foot  are  not  to 
be  paid  out  of  the  concern  Unless  thqr  are  adopted  when 
it  is  actually  in  operation.  In  the  present  case  a  very 
small  sum  was  collected,  and  that  was.  not  invested  ii| 
government  or  other  securities,  which,  by  the  pvoqpeo* 
tus,  were  to  be  the  only  source  of  profit.  No  tontine 
could  exist  until  the  money  was  laid  out«  All  the  steps 
taken  were  therefore  only  preparatory  to  carrying  the 
project  into  effect,  and  as  it  never  was  carried  into  effect, 
I  think  that  the  plaintiff  is  entitled  to  have  back  the 
whole  of  the  money  that  he  advanced. 

LiTTLEDALE  J.  I  also  am  of  opinion  that  the  plaintiff 
is  entitied  to  recover  upon  this  general  principle^  that 

if 
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NOCKKLU 

agfmti 
Caoot. 


1825.       if  persons  set  a  scbeme  afoot,  and  assume  to  be  the  di- 
rectors or  managers,  all  the  expences  '  incurred  before 
the  scheme  is  in  actual  operation  must,  in  the  first  in- 
stance, be  borne  by  them.     When  it  is  in  operation,  die 
expences  and  charge  of  management  should  be  borne  by 
the  concern,  and  then  it  may- be  fair  that  the  preliminary 
expences  should  be  paid  in*the  same  way ;  for  then  tike 
subscribers  have  the  benefit  of  them.      The  prospectus 
put  forth  by  these  defendants  stated  that  the  money  sab- 
scribed  was  to  be  placed  out  at  interest.  ^  The  plaintiff's 
sole  object  in  paying  the  money  ibust  have  been  to  have 
it  so  placed  out,  but  during  eighteen  months  it  remained 
idle  at  the  bankers. '  Suppose  there  had  been  no  sub- 
scribers, then  the  projectors  must  have  paid  all  the 
expences.    If,  then,  one  person  only  subscribes,  are  all 
those  expences  to  be  cast  upon  him  ?    The  hardship  and 
injustice  would  be  monstrous ;  yet  that  would  be  the 
consequence  in  such  a  case  were  we  now  to  hold  Akt 
the  plaintiff  Was  liable  to  a  proportion  of  the  -expences 
incurred  by  these  defendants.     With  respect  to  the  sop- 
posed  partnership,  it  is  plain  that  there  could  be  'none 
until  the  money  was  laid  out  in  execution  of  the  pro- 
posed scheme,    lam  therefore  clearly  of  opinion  that 
the  plaintiff  was  entitled  to  recover. 

Fostea  to  the  plaintiff 


f ' 
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4825. 


Thomas  dgainst  Thomas  and  Others. 


'^I  'HE  following  case  was  sent  by  the  Vice  Chancellor,  A,,  by  will, 

'  -^  ,  charged  all  his 

'  for  the  opinion  of  tliis  Court:  real  and  per- 

John  Thomas  made  his  will,  duly  executed  and  al-  with  the  pay- 
tested  to  pass  freehold  estates  by  devise,  in  the  words  fol-  ^bu,and^en, 
lowing:  « I,  John  Tfionias,  do  make  and  declare  this  my  ^^ygy^'fof  JJj^e 
will  and  testament  in  manner  and  form  foUowiucr.     First,  ^  hw  brother, 

^  '  payable  out  of 

I  charge  all  and  singular  my  real  and  personal  estate,  his  land*,  de- 
with  the  payment  of  all  my  debts ;  then  I  give,  devise,  wife  aU  his  real 

and  personal 

and  bequeath  unto  my  brother  Richard  Thomas^  for  and  esute  for  the 
during  the  term  of  his  natural  life,  an  annuity  or  clear  or  as  long  as 
yearly  rent  or  sum  of  25/.,  free  of  all  taxes  and  other  ^^^  ^u    '*' 
deductions,  parliamentary  or  otherwise,  to  be  issuing  ^^^^^f 
and  payable  out  of  certain  lands  therein  mentioned  and  ^^^^  ^^^  ?®" 

*    "^  cease,  or  in 

described,  to  be  paid  and  payable  by  equal  half-yearly  case  of  her 

marriage,  which 

payments,  at  the  days  therein  mentioned.    Also,  I  give,  over  should 

first  happen, 

devise,  and  bequeath  unto  my  beloved  wife,  Maria  Zes  then  he  directed 
iitia  Thomasj  all  my  real  estates,  (and  which  he  enume-  personal  estate 
rated  by  name,)  for  and  during  the  term  of  her  natural  Jl^ordingto 
life,  or  long  as  she  shall  remain  my  widow.    Also,  I  give,  J®  ^^^  ^^• 
devise,  and  bequeath  unto  my  wife  the  use  and  benefit  **°*  ^^'^  *^^ 

and  jtrovided  •• 

of  all  interest  of  money  arising  from  mf  personal  estate.  Held,  that  by 

this  will  there 

either  in  bonds,  mortgages,  or  simple  contract  debts ;  was  not  any 
and  also  the  use  and  benefit  of  the  household  furniture  person  of  the 
o(  Uanvatighafij  together  with  the  stock,  crop,  and  im-  the  testator  ° 
plements  of  husbandry,  &c.  that  I  shall  be  possessed  of  ^^^glc^nd^'^ 
at  the  time  of  ray  decease,  for  and  duruig  her  natural  "ag^o^^e 

wlQOW. 

life,  or  as  long  as  she  remains  my  widow ;  and  imme- 
diately after  her  decease,  or  in  case  of  her  marriage, 
Vol.111.  SH  which 


mar- 
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1825.       which  ever  shall  first  happen ;  then  my  will  is,  that  all 

my  real  and  personal  estate  be  divided  according  lo  tie 

against        statute  of  distribution  in  that  case  made  atid  provided!* 

TiiOMAS. 

The  testator  was  at  the  time  of  making  his  will,  and 
from  thence  until  and  at  the  time  of  his  death,  seised 
and  possessed  of  the  red  estates  therein   spedfically 
mentioned  and  devised  to  his  wife  during  her  life  or 
widowhood,  and  of  no  other  real  estate.     The  testator 
died  shortly  after  the  date  and  execution  of  his  wiH, 
without  having  revoked  or  altered  the   same^  leavii^ 
M.  L.  Thomas^  his  widow,  and  James  ThomaSj  Ouaks 
Uoyd  Thomas^  Richard  Thomas^  and  the  Rev.  TTumas 
Seth  Jones  Thomas,  his  four  brothers,  and  only  nest  d 
kin  respectively  surviving  him;  and  the  said  Jawies  73i»> 
mas  was  the  eldest  brother  and  the  heir  at  law  of  At 
testator.     Upon  the  death  of  the  testator,  3f.  Z*.  TTkmn, 
his  widow,  entered  into  possession  of  his  real  estate^ 
and  continued  unmarried  and  in  possession  thereof  sod 
in  receipt  of  the  rents  and  profits  until  the  time  of 
her  death.     The  testator's  brothers  having  died  kaving 
children  surviving  them,  the  suit  in  Chancery  was  be- 
tween the  son  of  the  eldest  brother  (tlie  heir  at  lav 
of  the  testator)  and  the  children  of  the  other  brothen, 
who  claimed  as  next  of  kin,  and  the  representatives  of 
the  widow.     The  question  for  the  opinion  of  this  Coort 
was,  whether  by  the  will  of  John  Thomas,  the  testator 
there  was  any  devise  of  his  real  estates  after  the  deatk 
or  second  marriage  of  his  widow,  ilf.  L.  Thomas,  and  to 
whom. 

Tindal  for  some  of  the  next  of  kin.  There  are  two 
questions ;  first,  whether  the  real  estate  passed  by  the 
residuary  clause;  secondly,  when  it  vested.  The  devise  is 

suflkient 


v< 
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sufficient  to  pass  the  real  estate  after  the  death  or  second       182S. 
marriage  of  the  widow,  and  the  next  of  kin  of  the  tes-       _, 
tator  are  entitled  to  the  property.   It  is  a  well  estabibhed       agamM 
principle,  that  no  formal  words  are  necessary  to  express 
the  testator's  intention  in  a  will ;  it  is  sufficient  if  the 
intention  can  be  collected  from  the  whole  will.     It  may 
be  said  that  there  is  no  sufficient  designatio  personae, 
because  there  is  no  statute  of  distribution  applicable  to 
real  estate,  and,  therefore,  there  is  no  statute  ^^  in  that 
case  made  and  provided;"  but  the  Court  will  take  notice 
that  there  is  a  statute  of  distribution,  and  will  reject  the 
other  words  as  surplusage.     If  there  bad  been  a  statute 
applicable  to  the  distribution  of  real  estate,  there  would 
have  been  no  necessity  for  the  devise.     The  dear  in- 
tention of  the  testator  through  the  whole  will  was,  that 
his  real  and  personal  estate  should  go  together  as  one 
fund.    He  charges  all  and  singular  his  real  and  personal 
estates  with  his  debts*    Secondly,  he  gives  to  his  wife  all 
his  real  estates,  by  a  certain  description ;  for  the  case 
finds  that  he  had  no  other  than  those  devised  to  her  i 
and  he  gives  her  also  all  the  interest  and  profits  of  his 
personal  estate.     Then  comes  die  devise  in  question; 
there  he  has  clearly  the  same  object  in  view,  for  it  in- 
cludes the  real  and  personal  property.     It  is  clear  that 
the  testator  knew  there  was  a  statute  for  distribution  of 
personal  property,  and  the  words  m  that  case  made  and 
prodded^  are  merely  words  of  description  of  that  statute^ 
and  may  be  rejected,  if  the  Court  see  that  they  are  used 
by  mistake.  In  Smith  v.  Campbell  (a)  Sir  W.  Grant  hel(^ 
that  a  gift  to  the  testator's  nearest  relations  in  his  natite 

(a)  OMp.  jRcp.  m  d.  275. 

S  H  2  country^ 


TaoMAs. 
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X825«       6Duntry,  j^landf  included  sisters,  in   .America,  MAt 
^  obieotiQii  of  the  heir  at  law  is  available  ho  nuisl  tam^ 

Thomas  ^ 

^ofiui       tain,  not  only  that.  the.  testator  was  labouriiig  undcsr  a 
mistake,  8n4  supposed  that  there  was  a  atatuUt  irlijdi 
applied  to  the  distribution  of  lands   but  be  most  g9 
further,  aiid  shew  that  this  mistake  was  the  very  gromifl 
and  reason  that  he  made  such  devise;  that  he  would 
not  have  so  devised  it  unless  he  had  thought  that  thepe 
was  such  a  statute.     Now  that  is  absurd ;  for  if  theiv 
had  been  such  a  statute  the  devise  was  imnecesstiy. 
There  is  no  objection  in  point  of  law  to  this  xleviae^  m  the 
ground  that  the  words  apply  strictly  to  personalty,  piih 
vided  there  be  a  sufficient  designation  of  the  penoa  who 
is  to  take  the  realty ;  for  the  courts  in  OQany  cases  biif 
interpreted  words,  (which  would  apply  io  their  sHid 
sense  to  personalty  only,)  according  to  tbe  intention  of 
the  parties  to  apply  to  realty.  Doe  v.  Roper  {m\9,  O^  f« 
Langlands{b\  Doe  v.  Trout,  (e)     In  Ih/ot  v.  2>^(4ba 
person  devised  her  real  estate  to  trustees,  in  trust  for  her 
ilaugliter  Martha^  witli  a  proviso^  that  if  she  died  befim 
twenty-one,  or  marriage,  then  in  trust  tQ  qonvey  all  tb^ 
residue  of  her  ^tate,  both  real  and  j)er$oaal,  ifiUo  hei 
nearest' relation  of  the  name  of  Pt/otf  an4  to  his  or  fae^ 
heirs,    executors,    administrators,    and   assigns*     TIk 
daughter  died  under  age  and  unmarried.     Lord  Harir 
imcke  was  of  opinion,  that  tlie  word  relation  was  to  be 
taken  as  nomen  collectivum,  as  much  as    kindred  or 
heirs ;  and  he  said  that  the  case  differed  from  all  that 
had  been  cited,  because  the  personal  estate  was  iQVolve4 
in  the  same  devise  with  the  real ;   apd  hsid  that  been  a 

(a)  II  £att,5l8.  (6)  l4£mU,37l. 

(c)  l5Easi,394.  (d)  1  Fef .  sea.  575.      €  Cnu$e  J>ig>  1^ 

bequest 


Thomas. 


IN  THE  5TU  &  6th  Years  of  OEOROf:  IV.  889 

bequest  of  the  personal  estate  only,  all  those  w>^  were        1825«. 
of  the  name  of  the  Pyot^  in  an  equal  degree,  and  were      Z^T" 
of  the  nearest  stock  to  the  testatrix,  would  have  taken      J?^***^ 
by  virtue  of  the  statute  of  distributions ;  and  if  it  was 
clear  who  should  take  the  personal  estate,  it  teturally 
inferred  whom  the  testatrix  meant  sho^d  take  the  real, 
there  being  but  one  intent  as  to  both ;  and  this  of  the 
personal  was  a  proper  key  to  explain  how  the  real  estate* 
was  intended  to  go.     Now  that  case  in  principle  very 
much  resembles  the  present,  and  is  an  authority  to  sheW 
that  where  the  real  and  personal  estate  are  tied  together, 
the  devise  of  the  personal  estate  is  a  key  to  explain  how 
the  real  estate  is  intended  to  go.     And  the  case  of' 
Hoe  v.  Ooer  (a)  is  decisive.     There  tlie  testator  devised 
an  such  property  as  he  should  be  possessed  of  at  his  de- 
cease (except  his  freehold  estates)  to  his  wife,  to  be  her 
sole  property.     And  he  gave  to  her  all  his  freehold 
estates  during  her  natural  life,  and  at  her  decease  to  be 
equally  divided  amongst  ike  relations  an  his  sides  and  it 
was  held,  that  all  those  in  the  maternal  as  well  as  in  the 
paternal  line,  who  at  the  time  of  the  testator's  death 
would  have  been  entitled  to  the  personal  estate  under 
the  statute  of  distributions^  were  entitled  to  take.     It  is 
clear  that  the  testator  did  not  mean  to  die  intestate  as  to 
bis  real  property ;  and  as  the  personal  proper^  is  de- 
vised in  such  a  way  that  it  may  pass,  the  real  must  be 
governed  by  it.     As  to  the  second  point,  the  devise 
vested  at  the  testator's  death;  or  in  other  words,  the 
devisees  are  those  persons  who  would  have  taken  the 
personal  estate  at  the  time  when  the  will  look  effect, 
viz*  at  the  death  of  the  testator.     Doe  v.  Ooer  {a)  is  an 

(a)  1  Taunt.  263. 

SU  S  £||j|^ority 


titled  to  part,  still  tha 
gone  to  the  bcir  at  Ian 
bat  to  the  residuary  legi 


Stephen,  for  others  of 
OQ  behalf  of  tlie  heir  a 
sumption  that  the  will : 
been,  tliat  "  the  real  and 
according  to  law ;"  but 
divided  according  to  thi 
not  apply  to  the  perso 
directs  the  real  estates  t 
"statute  of  distribution" 
{BayUy  J.  Suppose  tht 
and  only  one  person  en 
next  of  kin,  would  the 
moiety  of  the  real  esU 
estate  for  life,  or  during 
stniction  is,  that  the  nt 
to  the  statute  of  distribi 
of  enlargement  exc^t  i: 
no  other  constmction. 


Thomas. 
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estate,  because  then,   in  the  event  of  her  death,  her  1825. 

moiety  would  go  to  her  representatives,  for  whom  the  — ~ 

testator  could  have  no  interest  in  providing ;  for  the  de-  jtgainst 
vise  must  be  construed  so  as  to  take  effect  at  the  death 
of  the  testator. 

BamewaUj  for  the  representative  of  the  widow,  re- 
lied upon  tlie  arguments  already  urged  to  shew  that 
the  real  estate  passed,  and  contended,  that  if  it  did, 
then  the  representative  of  the  widow  was  entitled  to 
the  same  shai*e  of  the  real  estate  as  the  widow  would 
have  taken  of  the  personal  estate,  junder  the  statute  of 
distribution.  The  estate  cannot  be  distributed  accord- 
ing to  the  statute  of  distribution,  unless  the  widow  takes 
her  share.  Where  the  devise  has  been  to  the  relations 
or  next  of  kin,  it  has  been  held,  that  the  widow  did  not 
come  within  that  description,  Davis  v.  Bailey  (a),  Worse^ 
ley  V.  Johnson  (&),  and  Garrick  v.  Lord  Camden,  {c)  But 
here  the  estate  is  to  be  distributed  according  to  the  sta- 
tute of  distribution.  Those  cases,  therefore,  are  not  in 
point.  Doe  v.  Lawson  {d)  is  an  authority  to  shew  that 
the  estate  must  be  divided  amongst  those  who  would 
have  taken  it  at  the  time  of  the  testator's  death,  and  not 
at  the  time  of  the  death  of  the  widow.  There,  A.  de- 
vised to  his  natural  son,  and  in  case  of  his  marriage  with 
certain  persons,  or  his  dying  without  issue,  then  to  his 
nephew  for  life,  and  after  his  decease  amongst  such 
persons  and  his  and  their  heirs,  as  shall  appear  and 
can  be  proved  to  be  his  next  of  kin,  in  such  pro- 
portions  as  they   would,   by   virtue  of  the   statute   of 


(c)  1  Ves,  sen.  83.  (6)  Z  Alk.  757. 

(t)  14  Fm.  572.  (ji)  3Eati,27S. 

3  H  4  distributions, 
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1825.       distributioos,  have  been  entitled  to  his  personal  estate 

if  he  died  intestate ;  it  was  held,  that  the  distribatioa 

againsf  was  to  be  made  amongst  those  who  were  the  testator^s 
next  of  kin  at  the  time  of  his  deaths  althou£^  the 
nephew  to  whom  a  prior  life  estate  was  givex^  was  one 
of  them.  That  case  is  in  point  The  widow,  there- 
fore, at  the  time  of  the  death  of  the  testator  became^ 
entitled  to  a  life  estate  in  tlie  whole  realty,  and  a  remin- 
der in  fee  in  a  portion  of  it 

Peake  Serjt     The  real  estate  did*  not  pass  by  the 
clause  in  question.     It  is  a  rule  too  well  established  U>' 

m 

require  any  authority  to  support  it,  that  an  heir  at  lav 
is  not  to  be  disinherited  except  by  express  w^cmJs  or 
necessary  implication;  and  here  there  are  neither  ex- 
pres3  words  nor  such  necessary  implication.     As  fiv  m. 
intention  can  be  collected  from  such  inapt  and  imSomd 
words  as  are  here  joined,  it  would  seem  that  the  testator 
did  not  intend  to  disinherit  his  heir   at  law*    A&ff 
giving  his  wife  every  thing  for  her  life,  or  as  long  as  she 
remained  his  widow,  the  testator  proceeds :  ^*  And  afiisr 
her  decease,  or  in  case  of  her  marriage,  whichever  shall 
first  happen,  then  my  will  is,  that  all  my  real  aad  per- 
sonal estate  be  divided  according  to  the  statute  of  distri- 
bution in  that  case  made  and  provided/'      It  is  not 
merely  <^  the  statute  of  distribution,"  but  ''  the  statute 
of  distribution  ifi  thai  case  luade  and  praot'ded,*'     It  is 
plain  tliat  the  testator  did  not  know  the  meaning  of  the 
words  he  made  use  of,  for  there  is  no  statute  of  distri- 
button  applicable  to  real  estate.     It  is  not  iropn>baUe 
that  he  might  think  the  descent  of  real  estate,  as  well  as 
the  distribution  of  personalty,  was  regulated  by  statute; 
and  tbon  the  words  "  the  statute  of  distribution  in  that 

case 


TaoMJkH' 
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case  made  and  provided"  meant  no  more  than  that  it.       1BS5; 
should  go  in  such  course  as  the  law  provided ;  that  is^.       -— — ^ 

T»01«4i 

his  real  estate  to  his  heir  at  law,;  his  personalty  wiongst  .^f^*^"^ 
his  nearest  of  kin  in  a  coarse  of  distribu^on,  and  why. 
should  he  be  supposed  to  alter  the  disposition  o£  the 
law  in  the  one  case  more  than  in  the  other  ?  The.  word: 
^^  divided!^  does  not  necessarily  imply  that  botk  estates-, 
shall  be  divided  into  separate  parts,  but  ia  satisfied  by. 
dividing  or  separating  them  from  each  otber^  and  then^ 
letting  them  go  as  the  law  directs*  In-  the  case  «»£ 
Piggott  V.  Penrice{a\  the  testator  devised  in  these^ 
words :  ^*  I  make  my  niece  G.  executrix  of  all  my 
goods,  lands,  and  chattels.  The  testator  ha4  no; 
terms,  byt  only  freehold  estate,  and  yet  the  \aaA%, 
were  held  not  to  pass.  When  pressed  that  the  wordi 
lands  must  mean  something,  the  Lord  Chancellor, 
said  that  word  would  be  satisfied  by  the  rents  whichr 
might  be  due  at  the  testator's  death.  In  answer  to  (ha 
argument  that  the  testator  has  treated  the  two  funds  a^ 
one,  and  has  disposed  of  them  together,  it  is  to  be  ob- 
served that  he  has  only  done  so  as  fiir  as  was  n€ce$sary 
for  the  purposes  he  had  immediately  in  view.  The 
amount  of  the  personalty  is  not  stated  in  the  case^  it  is* 
plain  that  the  testator  thought  it  might  not  be  sufficients 
to  answer  all  his  debts,  and  therefore  for  the  security  o£ 
his  creditors,  but  for  no  other  purpose,  he  has  made 
the  whole  of  his  proper^,  real  as  well  as  personal,,  liable 
to  the  payment  of  his  debts.  This  can  form  no  reqsoit 
for  supposing  that  he  meant  the  whole  to  go  together, 
afterwards.  As  little  does  the  devise  to  his  wife  afford 
such  a  supposition.     He  wished  to  enable  her  to  live  in 

(n)  Free,  in  Ch.  471. 

the 
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the  same  way  as  he  lived  himself,  and  therefore  be- 
queathed to  her  during  her  life  the  use  of  fats  house- 
hold furniture,  &c.;  and  gives  her  the  same  means  that 
he  possessed  himself  of  keeping  up  the  establishment. 
That  was  his  oaly  object  for  so  uniting  the  two  pro- 
perties during  her  life-time ;  but  it  never  can  be  inferred 
from  thence  that  after  her  death,  when  he  appears  to 
have  no  particular  wishes  or  predilections,  that  he  should 
wish  the  whole  to  be  parcelled  out  and  divided  as  per- 
sonal property.  In  the  case  of  Pifot  v.  I^ot  the  two 
funds  were  united  for  the  express  purpose  of  providing 
for  one  person,  namely,  the  nearest  relation  of  that 
name.  Can  it  be  supposed  that  any  man  could  have  &o 
absurd  an  intention  as  to  cut  a  small  estate  into  a  great 
number  of  parcels,  which  would  render  his  bounty  use- 
less to  any  one?  And  that  would  be  the  case  if  the  estsle 
was  to  be  divided  into  as  many  shares  as  the  personal. 
If  he  had  intended  that  all  his  relations  should  take,  ho 
would  have  ordered  the  estate  to  be  sold,  and  the 
money  produced  by  the  sale  to  be  divided  amongst 
them.  In  any  other  view  of  the  case  his  meaning  is  so 
uncertain  that  it  cannot  be  necessarily  implied  what  that 
meaning  was ;  and  if  there  is  not  a  reasonable  impli- 
cation what  his  intention  was,  the  heir  at  law  is  equally 
entitled  to  take  on  account  of  the  uncertainty.  It  is 
sufficient  for  him  that  the  whole  is  uncertain.  It  rests 
on  the  other  side  to  shew  what  the  testator's  tntentioii 
was.  In  Doe  dem.  Hayter  v.  JoinmUe{a\  where  the 
devise  was,  "  to  my  brother  and  sister's  fitmUy,**  this 
Court  held  it  void  for  uncertainty. 


(a)  3£ntf,  173. 
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Tindal  in  reply.    The  difficulty  b  not  removed  by       18S5* 
supposing  that  the  testator  thought  that  there  was  a      j^ouab 
statute  applicable  to  the  distribution  of  real  property,  as      ^^"^^^ 
well  as  one  to  personal ;  for  then  he  would  have  used 
the  word  *^  statutes^"  in  the  plural.     The  construction 
put  on  the  word  divide  is  insufficient  also.    The  testator 
clearly  contemplated  a  division  both  of  the  personal  and 
real  estates,  and  not  merely  a  division  of  one  from  the 
other.     One  is  a  remote,   and  not  an   obvious  con- 
struction; the  other  is  clear,  and  therefore  to  be  pre* 
ferred.    Piggoit  v.  Penrice  has  been  cited  to  shew  the 
anxiety  of  the  courts  to  satisfy  the  words  of  a  will,  and 
not  to  make  a  party  die  intestate,  so  as  to  defeat  the 
intent    It  is  clear  the  words  were  insufficient  to  pass 
the  land.     Doe  v.  JoinvUle  is  not  in  point.     If  in  that 
case  there  had  been  a  devise  to  the  next  of  kin  it 
would  have  done,  but  the  doubt  there  was  as  to  the 
proporUons.     It  was  not  clear  which  family  was  in- 
tended.   In  Wright  v.  Atkins  {a)  the  Lord  Chancellor 
expressed  doubts  whether  the  cases  could  be  supported 
in  which  the  word  ^^famihf^  had  been  held  to  be  too 
indefinite.     The   devisees   take   the  iee   immediately. 
Those  who  represent  the  devisees  when  the  will  took 
effect,  viz.  at  the  death  of  the  testator,  are  the  persons 
to  take,  and  that  does  not  help  the  widow,  because  the 
testator  did  not  intend  her  to  take  any  thing  not  speci- 
fically given  to  her. 

Bayley  J.  I  cannot  think  that  any  great  stress  is  to 
be  laid  on  the  circumstance  of  the  testator's  having 
charged  his  real  and  personal  estate  with  the  payment 

(a)  1  Tttrmr'*  Ch.  Ca,  156. 

of 
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lBiS>'     of  his  debtf,  nor  of  his  having  given  ^bt»  whole  'to  Us 


TtoOMAfc' 


wife  for  life.     It  is  no»  th*ioe  to  ht  inferred  that  wlie» 

TttOlf  AS 

agatkii '     he  Gooies  to  diiride  his  property  he  intended  lliat  aK^pwl 
parts*  of  his  real  and  personal  estate  should  be  kept 
together.    In  order  to  pass  the  real  estate  it  ovighte  to  be 
clear  on  the  face  of  ^  will  what  is  to-  passs  and  t0 
whom«     If  the  words^  are  insufficient  to  desi^ate  die ' 
property  intended  to  be  pQSsed>  or  the  peraoos'  m* 
tended  to  talce,  theb  the  real  estate  will  no€  pass,  not* 
because  the  heir  is  -  Miy  faTorite  of  the  law,  -but  be- 
cause the  devise  is  insufficient    Then  the  question  is, 
whether  there  are  words  elearly  Viewing  to  whom  the 
i-ealty  is  to  go.    If  the  testator  had  said,  ^I  pvemy 
real  estate  to  be  divided  according  to  the  statute  of 
diatribation,"  the  intention  would  have  been  clearly  ear- 
pressed.  -  But,  taking  the  whole  together,  the  testator' 
manifestly  ased  words  he  did  not  understand.     Pro- 
bably he  thought  that  there  was  one  statute*  applicable, 
both  to  the-  distribution  of  real  and  personal  estate^  sad' 
that  he  meant  his  property  to  be  divided  accordi^  to 
law.     My  present  opinion  is,   that  the  will  therefore 
c^>evates  as  a  bequest  of  the  personal  property,  but  that 
it  does  not  afibct  the  real  estate.     We  will  consider 
the  case,  and  send  our  opinion^ 

Cttr.  adv.  vuUJ 

The  following  certificate  was  afterwards  sent :  * 

This  case  has  been  argued  before  us  by  counsel,  and 
we  are  of  opinion  thiat  by  the  will  of  John  Thomas^  die 
testator,  there  was  not  any  devise  to  any  person*  or 
persons  of  his  real  estates  after  the  death  or  second 
marriage  of  his  widow,  Maria  Ijctitia  Thomas. 

J.  Bayuey. 

G.  S.  HoLROYD. 
J.  LiTXLEDALE. 


<  . 
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•   The  Earl  of  Falmouth  agtUnst  Richardson 

and  Another; 


■  '  * 


lec- 


"^RESPASS  for  tekiiig  the  plalmiff's  goods.    The  The  tenth 

defendants  justified  as  commissioners  mider  a  pri-  n^^ndoJure 
vate  indosure  act,  5  G.  S,  c,  100.,  for  inclosing  lands  ly-  ^^^  ^'^ 
inff  in  several  parishes  and  townships,  and  thd  fifenettd  »o*g>y«to 

^  '^  *^  '  .  c?  commuuoneri 

'inclosiire  act  41  G.  S.  c.  109/   The  plea  aH^sed,  tJitft  «ny  power  to 

"  makepnrate 

by  the  54th  section  of  the  private  act  it  w^s  enacted,  roads,  but  only 

^,    %  11     1      ^  «  1  ■    ..     to  set  them  out, 

^^  that  as  well  the  fees  and  payments  to  nie  commis-  and  say  in 
sioners,  as  also  the  charges  and  expences  h)cident  to  Uons&'ey^Lii 
and  attending  the  soliciting,  obtaining,  and  passing  of  ^^^f  «iSu 
that  act ;  and  of  the  surveying,  planning,  dividing,  at-  S^o^wh 
lotting,  and  inclosing  of  the  said  opfen  and  ccfmmon  *pri^*te  en- 
field,  lands,  &c. ;  and  of  preparing,   making,  andde-  gajethecom- 

missionen 

pdsitiiig  the  awards  of  the  said  commissioners,  and  of  power  to  raiie 
all  other  plans,  maps,  &c.,  directed  by  the  commis-  theexpenceof 
sioners  to  be  prepared  and  made  out ;  and  all  other  ^^tifnUiat 
costs,  charges,  and  expences  whatsoever,  in  anywise  encUwui^^: 
attending  the  execution  of  that  ^nd  the  general  Inclo-  ^^{^'^'^'^^ 
sure  act,  or  any  of  the  powers,  Authorities,  provisoes,  and  levy  a  rat© 
br  declarations  therein  contained,  should  be  borne  and  making  prifate 

roads. 

defrayed  at  such  times  as  the  said  con^missiotidrs  should 
by  any  writing  or  writings  tinder  their  hands  to  be 
affixed,  &c.  (in  certain  places  and  at  certain  specified 
times)  order  and  direct,  but  subject  to  the  regulations, 
proportions,  and  restraint  thereinafter  mentioned,  that 
IS  to  say,  that  so  much  of  the  said  costs,  charged,' and 
expences  as  should  be  incurred  previoos  to  and  up  to 

the 


allotments  should  be  made  by  ' 
portion  to  the  value  of  the  Ian 
lespectivdyf  to  be  oscertainc 
sioners ;  and  that  from  the  tin 
act,  the  commissioneni  should 
of  all  costs,  charges,  and  expf 
said  parishes  and  township  i  an 
of  all  such  costs,  charges,  anc 
relate  to  or  affect  the  said  paris 
last  mentioned  costs,  charges, 
paid  by  the  proprietors  of  es 
in  the  said  parishes  and  townsl 
allotments  should  be  made  by  ' 
portion  to  the  value  of  the  lai 
respecdvely,  to  be  ascertained  b 
and  in  case  any  person  or  persor 
to  pay  hb,  her,  or  their  sbar 
charges  and  ezpences  within  th 
son  or  persons  as  the  said  come 
then  and  in  such  case  the  sai 
cause  the  same  to  be  levied  i 
directed  by  the  said  recited  act 
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made  a  rate  for  that  purpose,  and  because  the  plaintiff       1825» 
refused  to  pay  his  share,  they  issued  a  warrant  and  dis-    _ 

^^  ''  .       .  The  Earl  of 

trained  his  goods.     Replication,  that  the  rate  was  made     FAutounr 

agaitui 

foi;  the  sole  purpose  of  defraying  the  expences  of  making  n,n«^mf,.m^^ 
the  said  private  roads  so  set  out  and  appointed  as  afore?- 
said  in  W.  meadow  (part  of  the  lands  to  be  inclosed), 
and  that  the  rate  was  solely  and  exclusively  made  upon 
the  owners  of  land  in  that  meadow.  Rejoinder,  .that 
making  the  private  roads  was  part  of  the  costs  attending 
the  execution  of  the  41  G.  8.  c.  109.  and  51  G.  8.  c.  100. 
Demurrer  and  joinder. 

Campbell  in  support  of  the  demurrer.  The  questicm 
turns  on  the  construction  of  the  general  inclosure  act 
41  G.  3.  c.  109.  5. 10.,  for  there  is  nothing  in  the  private 
act  rdating  to  roads.  By  that  section  it  is  enacted, 
•^*  that  the  commissioners  shall  set  out  and  appoint  pri« 
vate  roads,  and  that  the  same  shall  be  made,  and  at  all 
times  for  ever  thereafter,  be  kept  in  repair  by  and  at  the 
expence  of  the  owners  and  proprietors  for  the  time 
being,  of  the  lands  to  be  divided  and  inclosed  in  such 
proportions  as  the  commissioners  shall  by  their  award 
order  and  direct"  The  54th  section  of  the  private  act 
51  G.3.  c.  100.  gives  the  commissioners  power  to  raise 
money  for  the  payment  of  their  expences,  and  of  all 
costs,  charges,  and  expenceS  whatsoever  attending  the 
execution  of  that  or  the  general  inclosure  act.  The 
making  of  private  roads  is  not,  however,  any  thing  done 
in  execution  of  the  act,  it  is  rather  in  execution  of  the 
award  of  the  commissioners.  They  cannot,  therefore^ 
make  a  rate  to  defray  the  expence  of  making  such 
roads. 

Taunton 


•       a 
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IteAdidr 


USS&  itiBknton  coMiiL    The  «m»  of.  HaggMMme  ▼.  .fin^^ 

m^eiiif)^  thiem  liik  tke  4xmiiBistMiiet«  isure  pimeilm 
ienja  Mie  to  defhrjr  the'ttpience'^mi&higTMcls  mite 
the  powe» -of  die  ^e&efAl  iaclosune  ace  That  caiie  citt^ 
taitily  ftlaiced  to  public  iroiadB,  but  the  }lriticit>le  fa  tt|^ 
j^liciible  to  private  roadds  aldd.  By  wcdon  10  bf  the 
4r6.9.  €.  109.  the  eommidsionets  are  to  set  out  the 
private  TOads,  and  1x>  direct  by  whom  and  in  what  man- 
laer  they  tife  to  be  made.  The  act  cantibt  be  said  to  be 
feny  executed  until  the  roads  are  completed,  ^  the  es- 
pence  of  making  them  is^  therefore,  incurred  in  execu- 
tion of  that  section  of  the  act,  and  if  so,  the  commis- 
ftioBert  had  full  pdwer  to  make  the  rate  kt  qiiestioiL 

'  SAtLftv  X  This  case  has  been  pat  upon  the  true 
ground,  for  the  simfJe  question  is,  irh^ther  the  dpeace 
of  Inaking  private  l*oads  is  incurred  in  execotion  of  the 
Bl  G.  S.  1. 100^  or  of  the  41  G.  3.  e.  i09.  The  former 
act  does  tlot  tiiention  private  roads,  we  must,  therefim^ 
inquire  whether  the  general  inclosure  act  gives  the  com- 
mfasidners  power  to  make  private  roads*  Their  autho- 
rity respecting  them,  whatever  that  may  be,  is  given 
by  the  lOth  section.  The  Sth  section  directs  that  the 
comnlissioners  shall  set  out  public  roads,  they  are  to 
make  a  map  of  them,  and  give  certain  notices,  and  if 
any  objections  are  made,  the  commissioners,  together 
with  a  justice  of  the  district,  are  finally  to  determine  the 
matter.  By  the  9th  section,  sui*veyors  are  to  be  ap* 
pointed  to  make  the  roads,  and  power  is  expressly  given 
to  the  commissioners  to  levy  money  to  pay  the  expence 
of  makmgthem.     Then  follows  the  10th  section,  as  to 

(a    l^.j-^.  82. 

private 
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private  roads.     The  commissioners  are  to  set  them  out        18SS. 
and  give  notices  in  like  manner  as  in  the  case  of  public    _.    „    '"  . 

®  ^  The  Earl  of 

roads,  but  then  it  proceeds,  ^^  and  the  same  shall  be     Fauuiutk 

agabui 

made  and  at  all  times  for  ever  thci^eaft^,  be  supported  BicK^miiwib 
and  kept  in  repair  by  and  at  the  expence  of  the  owners 
and  proprietors  for  the  time  being,  of  the  lands  and 
grounds  directed  to  be  divided  and  inclosed,  in  such 
shares  and  proportions  as  the  commissioner  or  com- 
missioners shall  in  and  by  his  or  their  award  order  and 
direct"  There  is  no  power  of  appointing  a  surveyor 
of  those  roads,  or  of  raising  money  to  pay  for  making 
them,  but  they  are  to  be  made  by  the  owners  of  the 
allotments,  and  at  their  expence.  It  is  manifest  that 
no  rate  could  be  made  for  future  repairs,  and  ^^  making 
and  repairing"  are  put  in  conjunction  in  this  section. 
I  am,  therefore,  of  opinion,  that  the  commissioners  were 
not  acting  within  the  scope  of  their  authority  when  this 
rate  was  made,  and  consequently  that  it  cannot  be 
supported. 

HoLROYD  J.  concurred. 

Judgment  for  the  plaintiS 


Vol.  III.  S  I 


the  irrMiittdiet,  and  interest  ttiereon,  from 
(a'^V^t  letter  defendant  paid  300/.  inb 
an  to  s^&t  ^'^^  notice  of  set-off  Tl: 
Wm  fto"  c. ,  the  8um  of  203/.  55.  lOtL, 
""*  M^^P'*-  by  the  agenU  of  llie  defend 
Company  of  Snrf/dKti^  nt  t 
writing  of  the  plaintiff,  ai 
taking  and  liability  to  { 
Company  for  the  plaintiff 


then,  by  letter 

directed  the 
■gcnti  of  C,  in 
thii  counliy, 

thej  ihould 
'     ra  funds  be- 
iBtoC. 


loDging  to 
and  kdded 


tlieir  liiiidi,  to  pajr  lo  B.  on  lii'i  ( 
Vitd  that  be  would  credit  C.  for  the  aniounl, 
The  igcnli  of  C.  terialiy  promised  to  pay  S,  ta  ti 
bands  belongipg  to  C-  A.  aAerwardi  gave  an  or 
paj  to  lucb,  creditor  the  amount  of  the  debt]|due 
ligation  (o  pa;  the  lanio  to  lueh  creditor,  but  thei 
ilating  thai  it  bad  been  alleged  that  a  payment  bi 
account  of  C,  and  it  irai  declared,  thai  ihouM  luc 
tlie  amount  ahould  be  deducted.  Hw  creditor  (c 
pajment  of  the  debt  from  C.  on  hii  arrival  in 
pay  it,  on  ibe  ground  Ibat  bii  ageoK  vera  liable  I 
■Aerwardi  paid  to  B, : 

Held,  that  although  a  creditor  hai  a  right  to 
appointee,  yet  having  once  given  an  order  for  the  | 
has  DO  right  lo  revoke  that  order,  provided  then 
authority  is  given  that  he  trill  pay  the  debt  accord 

Held,  further,  that  the  cipmu'on  in  A.'t  let 
amount,  having  received  bi>  order  to  that  effect," 
at  that  time  received  lucb  an  order  from  C  and  tl 
U  the  order  given  by  A,  that  the  debt  due  from  C 

Held,  also,  that  even  if  that  were  not  ro,  ilill  tb 
C;  that  the  debt  due  from  him  to  A,  should  be  a; 
^.  to  A ,  inannuch  as  it  was  nprenly  MipuUted 
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order,  made  and  entered  into  long  before  the  time  of       1825. 

payment.  At  the  trial  before  Abbott  C.  J.,  at  the  London 

sittings  after  Hilary  term  1823,  the  jury  found  a  verdict        agamu 

^  Amdkbsoit. 

for  the  plaintiff  for  the  sum  of  209/.  15^.  A  rule  nisi 
for  a  new  trial  having  been  made  in  Easter  term  1823, 
the  court  directed  a  special  case  to  be  stated  for  their 
opinion. 

The  defendant  resided  for  many  years  in  Trinidad 
until  August  1821.  Prior  to  the  year  1816  he  became 
indebted  to  the  plaintiff  in  a  larger  amount  than  the 
sum  set  off  by  him  in  this  action.  The  plaintiff  was  a 
shareholder  in  the  Commercial  Banking  Company  of 
Scotland^  and  that  company  discounted  bills  for  him. 
Early  in  1816  the  Company  discounted  for  the  plaintiff 
a  bill  drawn  by  him  for  270/.,  and  accepted  by  one 
Dickson.  On  the  I9th  March  1816  the  plaintiff  was  in- 
formed by  the  secretary  to  the  company  that  the  bill 
bad  been  dishonored.  On  the  22d  of  the  same  month 
the  plaintiff  wrote  to  the  secretary  in  answer,  that  both 
he  and  Mr.  Dickson  required  time  to  meet  their  engage- 
ments, that  they  could  not  retire  the  bill,  and  that  he, 
the  plaintiff,  had  mentioned  his  situation  to  Mr.  Robert 
Anderson  oi  Edinburgh^  the  defendant's  brother,  and  a 
director  of  the  company,  and  added,  '^  I  also  mentioned 
to  my  friend,  Mr.  Robert  Anderson^  that  as  his  brother 
in  Trinidad  was  indebted  to  me  nearly  400/.,  I  would, 
if  he  pleased,  give  him  a  receipt  for  the  returned 
bill  with  charges  on  his  brother's  account,  which  would 
secure  the  payment,  as  that  gentleman  had  considerable 
property  in  Edinburgh^  and  as  he  a  few  months  back  re- 
ferred me  to  Mr.  Anderson  and  Mr.  Rhindj  his  attornies, 
for  a  settlement  of  my  demand.  I  trust  the  company 
will  be  induced  to  accede  to  our  proposal,  or  that  Mr. 

S  I  2  Anderson 


HuDOWir 
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Anderson  will  take  the  bill  a.s  a  payment  from  his  limditf 
to  me."  To  this  proposal  Mr.  Anderson  did  not  ac- 
cede, and  by  a  letter  of  the  4lh  Nawmber  1816,  the 
secretary  again  pressed  the  plaintiff  .  for  paymeait  rf 
the  bill,  who,  on  the  8lh  of  Ncniember  1816,  rdunial 
the  following  answer :  "  I  propose  to  grant  yoa  my 
promissory  note,  at  seven  months  from  this  date,  in- 
eluding  interest  and  charges,  you  holding  Mr.  Did' 
son's  acceptance  till  this  is  paid,  and  my  comn^erdal 
bank  share  rectipt  also,  as  a  collateral  security,  which  I 
will  send  you  ns  soon  as  1  have  your  permission,  lod 
luiow  the  amount  of  charges.  I  had  (Iatt«rred  myself  my 
very  old  friend,  Robert  Anderson,  one  of  your  company, 
would  have  assumed  thu  amount  of  Mr.  DictsoH's  ac- 
ceptance on  account  of  u  debt,  nearly  150^.  more  tlun 
this  bill,  due  me  by  his  brother ;  but  this  I  fear  u  not 
agreeable ;  but  if  the  company  wish,  I  will  make  so  t>- 
signment  of  this  debt  to  ihem  in  addition,  should  it  be 
required,"  On  the  I9th  oi' Nmrinbcr  the  secretary  wrote 
to  the  plaintiff  as  follows :  "  I  am  directed  to  acfiuaial 
you  that  the  proposal  made  in  your  letter  of  the  Sdi 
instant  is  acceded  to;  you  will  please,  therefore,  immedi- 
ately hand  in  your  promissory  note  at  seven  months 
dated  the  8th  instant,  for  291/.  19;.,  being  the  amount 
of  the  former  bill,  interest,  and  expences,  as  noted  on 
the  other  side.  As  your  share  of  stock  is  assigned  to  m 
by  the  contract  of  copartnery,  in  security  of  debts,  yoa 
need  not  send  us  the  receipt.  Mr.  Anderson  says  the 
debt  you  mention  as  due  by  his  brother  is  as  you  staU^ 
but  there  is  no  money  of  his  forthcoming  at  present  to 
meet  it,  and  that  he  shall,  if  necessary,  pay  to  us,  when  be 
has  funds,  on  your  order :  you  will  please,  therefore,  baixl 
us  a  letter  addressed  to  Mr.  Anderson  and  Mr.  Biind, 
desiring 


AiroiEiov. 
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desiring  them  to  pay  us  the  sum  due  as  soon  as  they  are        1825* 

in  funds."     On  the  2Sd  of  November  1816,  the  plaintiff       

wrote  to  the  secretary  to  the  company,  and  inclosed  in  agabui 
the  letter  his  own  promissory  note  for  2911.  I9s,  at  seven 
months,  and  the  following  note  addressed  to  ^ra^^r^on 
and  Rhind.  ^^  As  soon  as  you  may  have  funds  belongs 
ing  to  James  Anderson  of  Trinidad^  I  will  thank  yon  to 
pay,  on  my  account,  to  the  Commercial  Banking  Com- 
pany in  your  city,  291/.  19^.,  being  the  amount  of  my 

%  

promissory  note,  in  favor  of  E,  Robertson^  Esquire,  or 
any  part  of  the  same,  advising  me  the  amount,  and  I 
will  credit  Mr.  J,  Anderson^  having  received  his  order  to 
this  effect^  as  he  is  indebted  to  me  more  than  this  order." 
This  note  was  delivered  to  Messrs.  Anderson  and  Rhindf 
and  they  verbaUy  promised  the  banking  company  to  pay 
them  according  to  the  terms  of  the  order,  as  they  should 
have  funds  of  the  defendant  in  hand ;  and  this  promise 
was  never  retracted.  On  the  29th  of  Jantsarj/  1820  the 
plaintiff  wrote  a  letter  to  Al  Hillj  of  Trinidad j  enclosing 
an  abstract  of  his  account  widi  the  defendant,  balanced 
to  the  1st  of  October  1819 ;  the  amount  of  this  balance 
was  44 SZ.  17^*  Wd.  In  this  letter  was  also  enclosed  a 
power  of  attorney  to  enable  Hill  to  recover  the  same ; 
and  he  then  informed  Hillj  that  as  Loughnan  and  Co.  had 
a  considerable  demand  against  him,  he  had  agreed  that 
Hill  should  remit  Loughnan  and  Co.  the  amount  he 
should  recover  from  that  debt,  and  the  plaintiff  accord- 
ingly begged  that  Hill  would  comply  therewith,  and 
remit  Loughnan  and  Co.  whatever  sums  he  might  re- 
cover." The  plaintiff  executed  no  other  assignment  to 
Zto  and  Co.  of  the  debt  owing  by  the  defendant  than 
this   letter.      On   the    same  day    Loughnan  and    Co. 

3  I  3  wrote 


lo  pay,  or  cause  u>  ne  pai 
order,  ait  attorney  of  A, 
being  a  debt  aa^gned.  to  t 
don,  and  due  by  the  un 
sum  of  488/.  6s.  5d,  sterti 
443/.  1 7s.  1 1  d.  sterling  fr 
l8t  day  of  Jffl«A1822;  i 
ment  thereof,  we  bind  o 
heirs,  executors  and  assig 
eaid  H,  S,  Hill  or  his  ore 
said  A,  Lougfinan  and  Ci 
alleged,  that  a  payment  c 
count  of  this  debt  by  som 
account  cX  James  Andersc 
clared,  that  should  such  ] 
J.  Anderson  to  have  been 
by  some  person  on  aco 
on  or  be&re  the  1st  day 
said  300/.  and  inter«st  th 
the  15tb  June  the  secreta 
plaintiff,  and  informed 
which  was  due  the  6th  in 
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Gompanyk  According  to  these  instructions  the  plains  1825. 
tiff's  share  in  the  bank  was  sold,  and  purchased  by  the  hooomv 
company  at  the  price  of  140/.  The  company  also  re*  agamst 
oeived  the  dividends  due  to  the  plaintiff  in  respect  of  his 
share,  and  thu^  the  debt  due  from  the  plaintiff  to  the 
company,  which  had  increased  to  346/1  19^.  Id.  was  re^ 
duced  to  193L  Is.  9d.  On  the  10th  M^  1821  the  se^ 
cretary,  by  letter  to  the  plaintiff,  aodowledged  the 
receipt  of  Mr.  6.  Rolf^s  acceptance  for  196/.  7^.  6d. 
The  defendant  arrived  in  Edinburgh  in  August  1821, 
and  Lougknan  and  Co.  then  wrottf  to  him,  demanding 
payment  of  the  debt  due  from  him  to  the  plaintiff,  and 
which  had  been  assigned  to  them  as  above  mentioned, 
which  produced  the  following  letter  from  the  defendant 
to  L.  and  Co.,  dated  the  24th  of  August  1821.  **  I  had 
the  honor  of  receiving  yours  of  the  1 7th  inst,  and  have 
made  the  necessary  inquiries  into  the  business  alluded  to 
in  your  letter.  The  case  is  this,  the  Commercial  Bank 
o(  Edinburgh  hold  a  bill  of  Mr.  John  Hodgson*s  for  196/. 
sterling  on  Mr.  GrRolfi^s  acceptance,  due  in  November 
next,  which  my  brother  and  &ther-in-law,  {Anderson  and 
Bhindf)  as  my attornies,  are  security  for  to  the  bank  for  the  . 
above  sum,  oil  account  of  the  debt  I  owe  Mr.  John  Hodg-* 
son.  If  Mr.  Hodgson^  as  I  suppose  he  wiU,  pays  the  bill 
when  due  in  Naoember^  I  shall  then  of  course  owe  you  the 
full  amount  of  my  account  transferred  by  Mr.  Hodgson  to 
your  house.  If,  however,  the  Commercial  Bank  come 
upon  me  for  it,  it  will  then,  of  course,  be  deducted  from 
the  amount  due  to  Mr.  Hodgson  by  me,  and  transferred 
to  you  by  him."  The  bill  drawn  upon  and  accepted  by 
Roiyi  was  not  paid  when  due.  On  the  27th  March 
1822  the  defendant  wrote  to  Loitghnan  arid  Co-,  stating 
that  203/.  Is.  Id.  was  due  from  the  plaintiff  to  the  bank, 

3  I  *t  and 


pany,  under  arij  indemDit 
gagement  was  eih?red  intc 
the  company  bey<Hid  the  i 
on  the  plaintiff's  order  t 
On  B  former  day  during 
argued  by 

K<^e  for  the  pUiutiC 
to  the  plaintifl^  and  the 
Banking  Company,  the  p 
Bhind  as  agents  to  pay  ti 
they  should  hare  receive 
defendant;  and  the  com[ 
the  same  thing  as  if  a  mci 
my  d^Ttor  pays  me,  do  y 
sum  received  from  my  del 
communicated  to  the  ere 
authority,  revocable  until 
funds  are  in  some  way  a] 
creditor.  This,  however, 
as  between  the  plaintid^ 
Commercial  Banking  Coi 


AiiBUbKnr* 
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subject,  and  he  was  in  utter  ignorance  of  the  arrange^        lB!B5i 

ment  until  his  return  to  this  country  in  1821.     The       ^— 

;;  HoDo«m 

question,  whether  if  the  funds  came  into  the  hands  of  mgainti 
Anderson  and  Bhind  from  the  defendant  to  the  use  of 
the  plaintiff^  he,  the  plwitiff,  could  revoke  his  order, 
does  not  arise.  The  real  question  is,  whether  Dr. 
Anderson  was  compelled  to  place  funds  in  the  hands  of 
A.  and  BJiind;  and  if  not,  whether  having  done  so 
after  notice  not  to  pay  the  money  over  to  them,  he  is 
not  answerable  in  this  action.  The  defendant  had  never 
been  in  any  way  a  party  to  the  negotiations  between  the 
plaintiff,  Anderson  and  Bhind^  and  the  Commercial 
Banking  Company ;  but  was  in  Trinidad^  and  ignorant 
of  them  up  to  the  year  1820,  when  he  assented  to  the 
assignment  of  the  debt  due  to  the  plaintiff  Hodgson  made 
by  him  to  Loughnan  and  Co.  The  defendant  had  no  notice 
of  the  order  of  Nov.  23,  1816,  and  therefore  cannot  be 
affected  by  it,  nor  can  he  set  it  up  as  a  defence  to  this 
action.  Had  he  knownof  that  order  he  would  not  have 
assented  to  the  assignment  to  Loughnan  and  Co.  He 
had  no  authority  from  the  plaintiff  to  pay  the  Commercial 
Banking  Company.  The  company  could  never  have 
brought  an  action  against  the  defendant,  nor  against  Afk* 
derson  and  BJiind  his  agents,  even  if  one  of  the  latter  firm 
had  not  been  a  partner  in  the  Commercial  Bank.  This 
is  not  like  the  case  put  by  Butter  J.  in  Tatlock  v. 
Harris  {a\  "  if -4.  owes  B.  100/.,  and  B.  owes  C  100/., 
and  the  three  meet,  and  it  is  agreed  that  A.  shall  pay  C, 
jB.'s  debt  is  extinguished."  There  there  is  an  absolute 
assignment,  and  the  assent  of  the  debtor.  Here  the 
order  is  conditional,  and  the  debtor  does  not  give  his 

(a)  3  T.R.  ISa 

assent 
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assent.  Besides,  this  is  an  assignment  of  a  chose  in 
action,  and  tlie  defendant  having  assented  to  the  assign- 
ment of  the  debt,  due  from  him  to  the  plaintiff,  to  I^ugh- 
nan  and  Co^  notice  from  the  latter  not  to  place  the 
funds  in  Anderson  and  likind'B  hands  was  the  same  as  if 
the  notice  came  from  the  plaintiffi  Besides,  the  words 
in  the  order  "  I  will  credit  Mr.  J.  AtttUrson,  having  re- 
ceived his  order  to  lliis  effect,"  cannot  mean  that  the 
defendant,  who  was  then  at  Trinidad^  had  ordered  him, 
Uie  pl^ntiir,  to  pay  his  (the  plaintiff's)  own  debt  to  the 
Banking  Company,  but  that  the  plaintiff  had  received 
ui  order  from  his  debtor  to  demand  payment  from 
A,  and  Wiind,  who  were  the  defendant's  attomies  in 
Edinburgh.  And  it  is  clear  from  the  plaintiff's  letter 
of  the  22d  March  1816,  to  the  secretary  to  the  Bank, 
tliat  he,  the  plaindfT,  had  received  such  an  order. 

Cameron  for  the  defendant.  First,  from  the  expressions 
in  the  plaintiff's  letter  it  must  be  taken,  as  agmnst  himi 
that  the  defendant  was  a  party  to  the  assignment,  which 
is  then  an  assignment  of  a  chose  in  action  witli  the  assent 
of  all  the  parties  concerned,  and  therefore  valid  and  bind- 
ing upon  them  all.  In  the  letter  to  Anderson  and  Bhind, 
dated  November  2S.  IS16,  the  plaintiff  directs  them  to 
pay  the  Commercial  Banking  Company,  and  then  adds, 
"  I  will  credit  Mr.  J.  Anderson  (the  defendant),  having 
received  his  order  to  this  effecL"  It  is  to  be  observed 
that  the  plaintiff*  makes  this  assertion  in  the  course  of  a 
correspondence  in  which  he  is  seeking  to  obtain  a  benefit 
to  ttimsetf,  and  which  he  obtained  upon  the  faith  of  this 
assertion.  It  is  therefore  too  late  for  him  now  to  affirm 
that  the  defendant  was  no  party  to  the  assignment 
Secondly,  supposing  that  the  defendant  was  sot  a  party 
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to  the  assignment,  it  may  still  be  irrevocable  by  the  1825* 
assignor.  It  is  true  that  at  law  a  chose  in  action  can-  -.^^ 
not  be  assigned,  but  the  meaning  of  that  proposition  is,  ^^g;^ 
that  the  debtor  of  one  man  shall  not  be  made  the  debtor 
of  another  without  his  own  consent;  but  there  is  no 
rule  of  law  which  prevents  a  man  from  making  an 
assignment  of  a  debt  which  shall  not  be  revocable  by 
himself.  It  is  also  true  that  a  court  of  law  cannot,  except 
upon  an  application  to  its  equitable  jurisdiction,  take 
notice  that  the  plaind£P  and  defendant  on  the  record  are 
not  the  real  plaintiff  and  defendant  in  the  action,  but 
wherever  such  an  assignment  can  be  fairly  brought 
before  the  court,  in  pleading  or  in  evidence,  as  affecting 
the  rights  of  the  parties  on  the  record,  the  court  will 
take  notice  of  it,  and  will  do  justice  accordingly,  Moulds' 
dale  V.  BirchalL{a)  Then  if  there  was  nothing  in  point 
of  law  to  prevent  this  plaintiff  from  assigning  irre- 
vocably, neither  can  there  be  any  doubt  that  it  was  his 
intention  to  do  so ;  he  calls  it  an  assignment  throughout 
the  correspondence,  and  offers  it  as  part  of  the  consider- 
ation upon  which  he  was  asking  for  time  upon  his  bills, 
which  would  be  absurd  if  he  meant  to  reserve  to  himself 
the  power  of  revoking  it;  for  though  a  consideration 
depending  on  a  contingency  may  be  worth  something, 
yet  a  consideration  depending  upon  a  contingency,  the 
contingent  event  being  in  the  power  of  him  from  whom 
the  consideration  moves,  is  worth  absolutely  nothing. 
Then  this  is  an  authority  coupled  with  an  interest,  and 
as  such  could  not  be  revoked,  Wahh  v.  Whitcomb  (6), 
Watson  V.  King  (c),    Drihhoater  v.  Goodwin,  {d)     In 


(a)  2  BL  Rep.  82a  (6)  f  E^.  S&S. 

{c)  4  Ctmp,  272.  [d)  Cowp.  251. 


Fisher 
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Fhker  v.  Miller  (a)  tlie  distinction  was  uken  between  an 
Bpproprialion  and  a  mere  order  to  pny,  and  the  deci^oa 
turned  upon  the  distinction,  which  is  er[ually  applicable 
to  the  present  case.  Moreover  there  has  not  resUy 
been  any  revocation  in  fact,  for  Ixmg/man  and  Co.  are 
strangers  to  tlie  transaction,  and  it  is  only  from  them 
that  the  defendant  had  any  notice  of  a  revocatioa.  The 
assignment  here  was  complete  from  the  first,  there  were 
four  parties  consenting  to  it :  the  plaintiff  who  made  it, 
the  Commercial  Bank  who  accepted  it,  Anderson  and 
Hhind,  who  promised  to  pay  when  they  should  have 
fiinds  of  the  defendant,  and  the  defendant,  who  is  repre- 
sented by  the  plaintiff  himself  to  have  authorized  the 
transaction,  against  whom  therefore  the  Bank  might 
have  maintained  a  special  assumpsit  if  he  had  refused 
to  pay.  The  case  is  not  affected  by  the  statute  of  frauds 
for  this  was  not  a  promise  by  the  <iefendant  to  pay  with 
his  own  money  the  debt  of  another,  but  to  pay  his  own 
debt  with  his  own  money. 

Cur,  adv.  vuli. 

The  judgment  of  the  Court  was  now  delivered  by 

Bayley  J.  This  is  an  action  to  recover  the  balance 
of  an  account,  and  the  only  question  is,  whether  a  pay- 
ment by  a  debtor  to  a  third  person  in  pursuance  of  an 
order  given  by  the  creditor,  was  good  so  as  to  operate 
as  a  payment  to  the  plaintiff.  It  appeared  that  in  March 
1816,  the  plaintiff  and  one  Dickson  were  indebted  to 
the  Commercial  Banking  Company  of  Scotland,  on  a 
bill  of  exchange  of  which  the  plaintiff  was  the  drawer, 
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and  Dichon  the  acceptor.  After  the  bill  had  become  1825. 
due,  a  proposal  was  made  by  the  plaintiff  to  the  com- 
pany, that  a  debt,  due  to  him  from  the  defendant,  a  bro- 
ther of  one  of  the  directors  of  the  company,  to  a  larger 
amount,  should  be  taken  by  the  Banking  Company,  and 
that  the  debt  due  from  the  defendant  to  the  plaintiff 
should  be  liquidated  pro  tanto.  That  proposal  was  not 
acceded  to  at  diat  time,  but  it  was  renewed  by  the 
plaintiff  in  'Naoemher  1816,  and  he  then  offered  to  make 
a  regular  assignment  of  the  debt  to  the  company.  They 
were  disposed  to  accede  to  this  proposal,  as  appears  by 
their  letter  of  the  19th  of  November  1816,  and  on  the 
23d  of  November  the  plaintiff  sent  the  banking  company 
an  order  on  Anderson  and  Rkindy  who  were  agents  for 
the  defendant,  directing  them,  as  soon  as  they  should  have 
funds  belonging  to  the  defendant,  to  pay  on  account  of 
the  plaintiff  to  the  Commercial  Banking  Company 
2912.  195.  or  any  part  of  the  same,  and  the  plaintiff 
says,  **  that  he  will  credit  the  defendant  for  the  amount, 
having  received  Ais  order  to  tJiat  effect.^*  Now  that  was  a 
distinct  authority  from  the  plaintiff  to  Anderson  and 
Rhind  to  apply  the  debt  due  to  him  from  James  Ander^ 
son,  the  defendant,  in  discharge  of  the  291/.  195.  That 
order  was  communicated  to  Anderson  and  Mhindj  the 
defendant's  agents,  and  they  verbally  promised  the  com- 
pany to  pay  them  according  to  the  terms  of  the  ordeif, 
as  soon  as  they  should  have  funds  in  their  hands  be- 
longing to  the  defendant,  and  that  promise  was  never 
retracted.  There  was,  therefore,  an  order  by  the  plain- 
tiff, that  the  money  due  to  him  from  the  defendant 
should  be  applied  in  discharge  of  291iL  195.,  and  there 
was  an  assent  to  that  order  by  the  agents  of  the  defend- 
ant.   There  can  be  no  doubt  that  a  creditor  has  a  right 

to 
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to  insist  on  payment  to  himself,  or  to  such  person  as  he 
tbiiikB  fit.  WUetlier  he  con  retract  an  order  once 
given,  it  is  not  necessary  to  decide,  because  I  am  <^ 
opinion  that  a  creditor  is  not  at  liberty  to,  withdraw  the 
authority)  provided  there  is  a  pledge  by  the  person  to 
whom  the  authority  is  given  that  he  will  make  tlie  pay- 
ment according  to  the  authority.  The  question  there- 
fore arises,  wlicUier  there  was  a  legal  obligation  on  the 
agents  to  pay  this  money  to  the  Commercial  Banking 
Company  as  soon  as  it  came  into  their  hands.  There 
was  a  verbal  promise  by  the  ngents  of  the  defendant; 
but  it  may  be  s:iid  that  that  would  not  bind  the  defendant. 
It  wns  insisted  for  the  defendant,  that  the  expressaim 
in  the  plaintiff's  letter  of  the  23d  of  November  1816, 
addressed  to  Anderson  and  SJiind,  "  I  will  credit  Mr. 
J.  Andersott,  having  received  his  order  to  that  efEect," 
was  evidence  of  J.  AndersorCs  assent  to  the  order.  For 
th«  plaintifT  it  was  said,  that  it  was  no  mora  than  a 
direction  to  pay  if  he  should  receive  an  order,  but 
I  think  the  fair  import  of  that  expression  is,  that  he 
the  plaintiS*  had  before  that  time  received  an  order 
from  the  defendant.  Ample  time  bad  elapsed  since  the 
original  proposal  was  made  to  have  enabled  him  to  pro- 
cure such  an  order,  and  the  grammatical  constnictioa 
imports  that  be  had  received  such  an  order.  If  be  had 
not  received  such  an  order,  then  it  would  only  be  a  con- 
ditional security,  and  indeed  no  security  at  all,  until 
the  defendant  Anderson  assented  to  it.  And  if  it  had 
not  then  been  understood  by  the  Commercial  Banking 
Company,  that  the  order  had  been  given,  they  would 
have  required  the  assent  of  the  defendant,  and  ifae 
proffered  assignment.  It  appears  to  me,  therefore,  that 
the  defendant  bad  made  himself  liable  to  the  company, 
because 
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because  there  was  evidence  of  an  express  assent  on  bis       1885» 
part  to  the  assignment;  but  if  that  were  not  soy  there      ^     ^^ 
would  still  be  sufficient  to  imply  the  assent  of  the  de-       ogm^t 
fendant  to  the  arrangement     It  appears  from  the  coiv 
respondence,  that  the  plaintiff  auUiorized  a  "NLr.HiU 
to  collect  the  moneyi  and  remit  it  to  Alexander  Ijouglt^ 
nan  and  Co.,  and  when  that  was  received  in  June  ISSl^ 
upon  a  communication  between  Mr.  Hill  and  the  de« 
fendant,  the  latter  undertook  to  pay  the  debt  before  the 
first  of  March  1822,  but  there  was  a  reserve  or  qua- 
lification applying  to  the  transaction  in  question,  and  to 
the  security  given  by  the  plaintiff,  and  the  assent  of  the 
defendant.     There  is  a  memorandum,  that  as  it  had 
been  allied  that  a  payment  of  8002.  had  been  made 
on  account  of  this  debt  by  some  person  to  the  plaintiff 
on  account  of  the  defendant,  it  was  declared,  that  should 
suoh  payment  be  proved  by  the  defendant  to  have  been 
made  to  the  plaintiff  by  some  person  on  account  of  the 
defendant,  on  or  before  the  1st  of  March  1822,  then  the 
said  sum  of  300/.  should  be  deducted.     There  is  nothing 
stated  in  the  case  to  which  that  can  apply  but  the  trans* 
action  in  question,  and  iTi  t  does  apply  to  that,  then  the 
implication  necessarily  arises,  that  the  defendant  had 
assented  that  that  part  of  the  debt  due  from  him  to  the 
plaintiff,  should  be.  applied  in  diischarge  of  the  debt  due 
from  the  plaintiff  to  the  banking  compimy;  and  if  he 
did  so  assent,  then  he  was  legally  bound  to  pay  it     In 
Tatlock  V.  riarriSf  Bvller  J.  lays  it  down,  that  if  A,  owes 
B.  100/.  and  B.  owes  C.  100/.,  and  the  three  meet,  and 
it  is  agreed  between  them  that  A.  shall  pay  C  the  100/., 
B*s  debt  is  extinguished,  and  C  may  recover  the  sum 
against  A.     So  in  this  case  upon  payment  by  Anderson 
to  the  company,  HodgsotCs  debt  would  be  discharged 

pro 
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pro  tHito.  We  are  of  opinion,  that  a  promise  in  writ- 
big,  in  order  to  make  it  obligatory  on  Anderson  so  to 
apply  Uie  money,  was  not  necessary,  because  tliis  was 
not  aa  agreement  to  pay  money  which  a  party  by  law 
was  not  obliged  to  pay,  but  there  was  a  full  and  ade- 
quate consideration  for  the  payment.  The  debt  existed, 
and  it  was  the  debt  of  the  defendant,  and  the  only  ques- 
tion was,  to  whom  it  was  to  be  paid.  There  was  also 
I  a  consideration  moving  from  the  bank,  viz.  their  for- 
bearing to  sue  the  plaintiff.  We  are,  therefore,  of  opi- 
nion, that  the  defendant  assented  to  the  order;  that 
when  lie  assented  to  it,  he  was  legally  bound  to  pay  the 
money  in  pursuance  of  it,  and  tliat  that  payment  was 
a  discharge  of  the  debt  in  question,  notwithstanding  the 
subsequent  order  in  favor  of  Loiighnan  and  Co.  Anil 
as  to  them  t^ey  are  not  injured,  for  there  was  a  ijua- 
Ufication  in  the  agreement  to  pay  them ;  that  in  the 
event  of  its  being  proved  before  March  1 SS2,  that  part 
of  the  money  had  been  already  applied  to  a  diffinnt 
destination,  there  should  be  a  deductioa  pro  tanto. 
Before  that  time  L.  and  Co.  were  informed  of  the  oUi- 
gation  to  pay  the  banking  company.  They  were,  there- 
fore, promptly  t^rised  of  the  real  situation  io  which 
they  stood.  This  was  a  good  payment  in  point  of  law 
to  the  plainUff,  and  binding  upon  him.  I  sm,  there- 
fore, of  optnion,  that  the  rule  for  a  new  trial  must 
be  made  absolute. 
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1825. 


The  King  against  Soper  and  Camfield. 


INDICTMENT  stated,  that  before  the  making  of  the  By  the  friendly 

-A  .  .  ...  society  act, 

order  thereinafter  mentioned,  a  certain  friendly  society,  BUt.  35  G.  3. 
called   "The  Society  of  Brotherly  United  Philanthro- j^s  enacted," 
pists,'*    had  long  been  established  and  existed  at  GreeU'  m^ber^Jf  the 
wjchy  in  the  county  of  Kenl^  under  and  by  virtue  of  the  ?^'^  himself 
statute  of  the  S3  G.  3.  c.54f.,  the  rules,  orders,  and  re-  aggrieved  by 

any  thing  done 

gulations  of  which  society  had,  long  before  the  making  by  any  such 

societyt  two 

of  the  said  order,  according  to  the  directions  of  the  justices  may, 
55  G,  3.  c.  1 11.,  been  duly  exhibited,  confirmed,  depo-  upon  oath  of 
sited,  and  filed  of  record ;  and  that  one  James  Margciis,  summon  the  * 
before  the  making  of  the  order  thereinafter  mentioned,  JJewwds  of  the 
had  been  duly  admitted  a  free  member  of  the  society,  and  ^^f^y*  *"^  ^® 

•^  ■'  justices  are  to 

that  althouf^h  he  had  not  infringed  any  of  the  said  rules,  *>ear  and  deter- 

°  o  ^  mine  the  matter 

orders,  and  regulations,  yet  that  he  had  been  wrongfully,  of  such  com- 

,  11  1  1  1     .  n    1       pl*»nt,  and  to 

and  contrary  to  the  rules,  orders,  and  regulations  of  the  make  such  or. 

,,    ,     1  .   ,  1     1        •       1       /•  •      dcrs  Utercin  as 

society,  expelled  the  society,  and  deprived  ot  ccrtam  to  them  shall 
relief  and  maintenance  which  he  was  entitled  to  from  KSd!"hat  the 
the  stewards  of  the  society  for  the  time  bein^r;  and  J"""^*^*!**"  f 

•^  o '  the  magi  urates 

that    Margetts   thinking   himself  and   being  aggrieved  wa»  confined 
thereby^  did  on,  &c.,  at,  &c.,  make  complaint  thereof  to  subject  matter 

of  the  corn- 
two  justices,  against  the  defendants,  Sopcr  and  Camjicld^  plaint,  and 

therefore  where 

and  before  the  justices  took  his  corporal  oath  of  the  it  appeared  that 
truth  of  the  said  complaint,  and  deposed  to  the  truth  complained  to 
of  his  said  complaint,  that  Sopcr  and  Camfield,  (they  t^l"^'^^^ 
then  being   stewards  of  the  society),  were  duly  sum-  ^*^"7*^^h'ch 

he  was  en- 
titled, and   the  justices  awarded  not  only  that  the  steward  should  give  him  such  re- 
lief, but  also  that  the  party  should  be  qjntinued  a  member  of  the  society,  it  was  held 
that  tlie  latter  part  of  the  order  was  illegal,  inasmuch  as  the  expulsion  of  the  party  wai 
uo  part  of  the  complaint. 
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182^.       moned  to   appear  before  the  justices,  and  that  being 
so   summoned,   they  did   afterwards  personally  appear 

The  Kino 

against        and  answer,   and  shew   cause   against    the    said  com- 
plaint and  matters  required  of  them   in   the  said  sum- 
mons, and  thatthe  justices  thereupon,  afterwards,  to  wit, 
on,  &c.,  at,  &c.,  hearing  what  was  alleged  and  proved 
before  them  concerning  the  premises   by  both  parties, 
made  tlieir  order  in  writing,  whereby  they  ordered  that 
Margetts   should  be  continued  a  member   of  tlie  said 
society.     The  indictment   then   stated,    that    SopervsA 
Camfield  had  notice  of  the  order,  and  were  requested  to 
continue  Margetts  a  member  of  the  said  society,  but  that 
they  unlawfully  and  contemptuously  refused  so  to  dot 
Plea,  not  guilty.     At  the  trial  before  Alexander  C.  R, 
at  the  Summer  assizes  for  the  county  of  Kenty  1824,  llie 
only  proof  of  the  complaint  made  by  Margetts  to  the  ma- 
gistrates was  contained  in  the  order  which  was  produced 
in  evidence  by  the  prosecutor.     That  order  recited  that 
MargcttSy  a  free  member  of  the  society,  personally  com- 
plained upon  his  oath  before  the  justices,  that  he,  Mar- 
gettSy  had,  for  the  space  of  sixteen  days,  to  wit,  between, 
&c.  been  sick  and  infirm,  and  had  been  unable  to  foUoir 
his  trade,  and  that  S£>/?rr  and  Camfddy  the  stewards  of  tbe 
society,  refused  to  i)ay  him  \l.  Qs.  6d.y  the  arrears  of  al- 
lowance to  which  he  was  entitled  as  a  sick  member  of  tic 
society,  for  the  last  nine  days  of  that  period,  at  the  rate  of 
1 6s.  a  week,  against  the  form  of  the  statute ;  the  order  tlicn 
recited,  that  the  justices  did  issue  a  summons,  requiring 
the  stewards  to  appear  before  them   on  the  dav  of  the 
date  of  the  order,  to  answer  to  the  said  complaint ;  aad 
upon  the  appearance  of  the  stewards    before  them,  in 
pursuance  of  the  summons,  the   justices  had  that  daj 
proceeded  peremptorily  to  hear  and  determine  io  a  sqid- 
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mary  way  the  matter  of  the  said  complaint,  according  to  18S5. 
the  true  purport  and  meaninjr  of  the  rules,  orders,  and  "  ~ 
regulations  of  the  society,  and  according  to  the  statute ;  againu 
and  that  upon  such  hearing  they  were .  satisfied  that 
Margetts  had  not  infringed  any  of  the  said  rules,  orders, 
and  regulations,  and  that  the  sum  of  \Qs.  was  then  due 
to  him  from  the  said  society  for  the  arrears  of  his  al- 
lowance as  a  sick  member  thereof;  and  tliey  therefore 
ordered  Soper  and  Cavifield  foithwith  to  pay  to  Margeiis 
the  sum  of  165.,  and  also  the  further  sum  of  ll5.  for 
the  costs  which  Margetts  had  been  put  unto  by  reason 
of  the  stewards  refusing  to  pay  him  the  said  allowance ; 
and  they  further  ordered,  that  Margetts  should  be  can' 
tinned  a  member  of  the  society.  It  was  objected  for  the 
defendants,  that  that  part  of  the  order  which  directed 
that  Margetts  should  be  continued  a  member  of  the  so- 
ciety was  illegal  and  void,  because  the  justices  had 
power  only  by  the  33  G.  3.  c.54.  to  adjudicate  upon  tlie 
matter  of  the  complaint  before  them,  and  it  appeared 
by  the  recital  in  the  order  that  the  expulsion  was  no 
part  of  the  matter  of  complaint.  The  Lord  Chief  Baron 
overruled  the  objection,  and  the  defendants,  Soper  and 
Camfield  were  found  guilty.  A  rule  nisi  was  obtained 
in  last  Michaelmas  term  upon  the  objection  taken  at  the 
trial,  and  also  upon  the  ground  that  the  allegations  in 
the  indictment  were  not  supported  by  the  evidence, 
inasmuch  as  the  allegations  in  the  indictment  were  that 
Margetts  had  made  complaint  to  the  justices,  first,  that 
he  had  been  expelled  from  the  society ;  and,  secondly, 
that  he  had  been  deprived  of  the  relief  which  he  was 
entitled  to  from  the  stewards  of  the  society  for  the  time 
being ;  and  the  proof  was  that  he  had  only  complained 
of  his  having  been  deprived  of  relief. 

S  K  2  Campbdl 
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1 825.  Campbell  was  now  heard  against  the  rule,  and  C.  Lav 

in  support  of  it 
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Bayley  J.     I  am  of  opinion  that  the  rule  for  a  new 
trial  ought  to  be  made  absolute.     It  is  our  duty  to  look 
at  the  indictment  to  see  whether  the  charge  contained 
in  it  was  supported  by  the  proof  given  at  the  trial ;  if  it 
was  not,  then  the  defendants  were  entitled  to  an  acqoit- 
tal.     The  indictment  states  that  Margetts  had  been  ei- 
pelled  the  society,  and  had  been   deprived  of  certBia 
relief  to  which  he  was  entitled,  and  that   thinking  bim- 
seli^  and  being  aggrieved  therehfj  he   made  complaint 
thereof  to  tWo  justices,  and  took  his  oath  before  tben^ 
and  deposed  to  the  truth  of  the  said  complaint.    The 
indictment  therefore  alleges  a  complaint  to  have  bea 
made  involving  two  propositions,  viz.  first,  that  Margdts 
had  been  expelled  from  the  society ;  and,  secondly,  thit 
he  had  been  deprived  of  relief.     The  proof  was,  thtt 
the  complaint  made  was  confined  to  one  of  those  pn>- 
positions,  viz.  that  Margetts  had  been  deprived  of  relieT; 
and  the  indictment  does  not  charge  any  disobedience  of 
the  order  of  the  justices  in  that  respect.     It  then  pro- 
ceeds to  state  that  the  stewards  were  summoned,  and 
that  they  personally  appeared   and    answered  to  and 
shewed  cause  against  the  complaint  and  matters  required 
of  them  in  the  said  summons,  and   that  the  justices 
afterwards  made  their  order  that  Margetts  should  be 
continued  a   member  of  the  society.     Now  that  alle- 
gation imports  that  tlie  stewards  were   summoned  to 
answer  and  did  answer  the  complaint,  consisting  of  tiro 
branches,  mentioned  in  the  former  part  of  the  indict* 
ment.     It  appears,  however,  by  the  proof  contained  in 
the  recital  of  the  order,  that  they  were  summoned  to 
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answer  one  ground  of  complaint  only.  I  therefore  1825. 
think  that  these  allegations  were  not  made  out  in  prooi^ 
and  that  the  defendants  were  entitled  to  an  acquittal  on  tydnst 
that  ground.  The  indictment  then  states  that  the  jus- 
tices proceeded  to  order  that  Margetts  should  be  con- 
tinued a  member  of  the  society.  A  question  therefore 
arises  whether  the  order  was  a  valid  order,  because 
if  it  was  not,  the  defendants  were  not  bound  to  obey  it, 
and  consequently  are  not  indictable  for  disobeying  it. 
The  statute  33  G.  3.  r.  54.  s.  15.  enacts,  that  if  any 
member  of  the  society  shall  think  himself  aggrieved  by 
any  thing  done  by  any  such  society  or  person  acting 
under  them,  two  justices,  upon  complaint  upon  oath  of 
such  person,  may  summon  the  presidents  or  stewards  of 
the  society,  or  any  one  of  them,  if  the  complaint  be 
made  against  the  society  collectively,  and  the  justices  are 
to  hear  and  determine  in  a  summary  way  the  matter  of 
such  complaintj  and  to  make  such  order  therein  as  to 
them  shall  seem  just.  The  statute  therefore  confines 
the  jurisdiction  of  the  magistrates  to  the  subject  matter 
of  the  complaint  before  them.  They  cannot  therefore 
adjudicate  upon  any  matter  not  comprehended  in  the 
complaint  made  on  oath  before  them.  Now  in  this  case 
the  only  matter  of  complaint  before  the  justices  was, 
that  Margetts  had  been  deprived  of  the  relief  to  which 
he  was  entitled.  The  justices  have  not  only  determined 
that  matter  of  complaint,  but  they  have  further  ad- 
judicated that  Margetts  should  be  continued  a  member 
of  the  society,  and  that  was  not  a  matter  brought  before 
them  upon  oath.  Upon  the  ground  therefore,  first,  that 
the  allegations  in  the  indictment  were  not  supported  by 
the  proof,  and,  secondly,  that  that  part  of  the  order 
which   directs    that   Margetts  should   be  continued   a 
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18^5.  member  of  the  society  was  illegal,  I  think  that  the  de- 

"  fendants  were  entitled  to  an  acquittal,  and  that  the  rule 

agnifM  for  a  new  trial  must  therefore  be  made  absolute. 


Sorxft. 


HoLROYO  J.     I  also  think  that  the   rule  for  a  new 
trial  ought  to  be  made  absolute^  because  the  allegatioDs 
in  the  indictment  were  not  supported   by   the  evidence 
given  at  the  trial,  and  the  verdict  was  therefore  wnH:^ 
and   the  defendants  were  entitled    to  an  acquittal.    I 
also  think  that  the  justices  had  power  only  to  adjudi- 
cate upon  the  subject  matter  of  complaint  brought  be- 
fore them.      If  the  complaint  had  embraced  the  two 
propositions  which  the  indictment  supposes   it  to  hare 
embraced,  the  justices  would  have  been  guilty  of  no 
excess  of  jurisdiction ;  but  here  the  expulsion  of  MoT' 
getts  was  no  part  of  the  complaint  before  the  magis- 
trates, and  the  defendants  were  not  summoned  to  answer 
for  having  expelled  him.    I  therefore  think  that  tbe 
magistrates  acted  unlawfully  when  they  ordered  that 
Margetts  should  be  continued  a  member  of  the  society, 
and  that  the  defendants  were  not  bound   to  obej  that 
part  of  the  order.     Upon  the  ground,   therefore,  that 
the  allegations  in  the  indictment  were  not  supported  by 
proof,  and  that  the  defendants  were  not  bound  by  law 
to  obey  the  order  made  by  the  magistrates,  I  think  that 
there  ought  to  have  been  an  acquittal,  and  consequendy 
that  the  rule  for  a  new  trial  ought  to  be  made  absolute. 

LiTTLEDALE  J.  Concurred. 

Rule  absolute. 
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Chatfield,  Clerk,  against  Ruston. 

0 

TJEPLEVIN.     Avowry  by  the  defendant,  as  overseer  Whcreaprf- 
ol  the  poor  of  the  parish  of  Chatteris^  in  the  county  act  (reciting 
of  Cambridge^  that  he  seized  and  took  the  Plaintiff's  pedientihat 
goods   and  chattels   by  authority  of  the   43  Eliz.  c.  2.  p^^^ilh^jfoL"^^^ 
Plea  in  bar,  that  by  an  act  of  the  49  G.  3.,  entitled  "  An  ^^^'^^  f "''d'^. 
act  for  inclosinor  lands  in  the  parish  of  Chatteris^  in  the  quate  compeiw- 

"  *  attoii  should  be 

isle  of  JB/v,  in  the  county  of  Cambridge^*  it  was,  amongst  made  to  the 

vicar),  enacted 

Other  things,  recited,    that   it  was  convenient  that  all  that  the  com- 
the  tithes  both  great  and  small,  arising  and  renewing  as  should,  in  a 
well  out  of,  in  or  upon  the  said  open  fields,  commonable  ascertain  what 
lands,  commons  and  low  grounds,  by  the  said  act  in-  ^^^^^    * 
tended  to  be  divided  and  allotted,  as  also  out  of,  in  or  ^o"J»»  »nd  that 

'  '  there  should  be 

upon  such  of  the  homesteads,  gardens,  orchards,  and  "suing and  pay- 

^  ^  ^  able  to  the  vicar 

inclosures  within  the  said  parish,  as  were  liable  to  the  out  of  the  lands, 

such  yearly 

payment  of  tithes  in  kind,  shpuld  be  abolished  and  ex-  sum,  «  free 
tinguishcd,  and  that  in  lieq   thereof,  an  adequate  com"  rates, taxes,  and 
pc7isation  should  be  made  to  the  impropriator  of  the  wha't«oever:" 
impropriate  rectory  of  Chatteris  for  the  time  being,  and  ^^^^JJl^*^^* 
to  the  vicar  of  the  vicarage  of  Chatteris  for  the  time  '•^^•We  to  the 

"  poor  in  respect 

being,  by  an  allotment  in  manner  thereinafter  mentioned,  ©^  ^«  yearly 

sum  so  ascer- 

so  far  as  respected  the  said  open  fields,  lands,  commons,  tained  and  paid 
and  low  grounds,  and  by  an  annual  corn  rent  as  there- 
inafter mentioned,  so  flir  as  respected  the  said  homesteads, 
gardens,  orchards,  and  inclosures ;  and  it  was  by  the 
said  act,  among  other  things,  enacted,  that  the  said 
commissioners  should  make  a  valuation  of  all  the  tithes, 
both  great  and  small,  arising  or  renewing  out  of^  in  or 
upon  the  said  homesteads,  gardens,  orchards,  and  in- 

3  K  4  closuras^ 
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1825.       closures,  and  to  inquire  of  the  clerks  of  the  market,  or 
^  of  the  inspectors  of  corn  returns  at  JVisbeachy  in  the  isle 

ClIATFlKLD  '^ 

asaifut  oi  Eltfy  what  had  been  the  average  price  of  good  marlLet- 
able  whisat  in  the  said  market  during  the  term  of 
fourteen  years  next  preceding  the  first  day  oi  January^ 
in  the  year  of  our  Lord  1809,  and  should,  in  andb; 
their  award,  ascertain  and  set  forth  what  quantity  of 
such  wheat,  according  to  the  average  price  aforesaid, 
would  ]}e  equal  in  value  to  all  the  tithes  arising  re- 
newing, and  due  or  payable  out  of^  or  for  the  said 
homesteads,  gardens,  orchards,  and  inclosures,  accord- 
ing to  the  valuation  to  be  made  as  aforesaid  ;  and  that 
there  should  Bb  issuing  and  payable  to  the  said  impro- 
pl*iator  and  vicar  respectively,  such  several  yearly  reati 
or  sums  of  taoney,  Jree  and  clear  Jroni  all  rates^  taxe$t 

m 

and  deductions  whatsoerocr^  out  of  the  said  homesteadsf 
gardens,  orchards,  and  inclosures  respectively,  as  should 
be  equal  in  value  to  the  quantity  of  wheat  so  to  be  as- 
certained as  aforesaid;  which  said  rents  or  sums  of 
money  should  for  ever  afterwards  be  payable  to  the  said 
impropriator  and  vicar  respectively,  in  such  proportions 
and  manner  as  should  be  set  forth  in  the  said  award  of 
the  said  commissioners,  by  equal  quaiterly  payments  b 
every  year.  The  plea  then  averred,  that  the  eomknis- 
sioners  made  such  valuation  of  the  tithes,  and  ascer- 
tained the  quantity  of  wheat  equal  to  them  in  value;  and 
that  the  commissioners  duly  made  their  award  according 
to  the  provisions  of  the  act,  and  proceeded  thus.  **  And 
the  plaintiff  further  saith,  that  he,  the  said  plaintifi^  after 
the  passing  of  the  said  act,  and  the  making  of  the  said 
award,  and  long  before,  and  at  the  said  time  when,  &c, 
was,  and  from  thence  hitherto  hath  been,  and  still  is, 
Vicar  of  the  vicarage  of  the  parish  oi  Chatteris  afbresaid ; 

and 
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and  so  being  vicar  as  aforesaid,  at  the  said  time  when^  1835. 
&c.,  was,  and  from  thence  hitherto  hath  been,  and  still  ^ 
is,  by  virtue  of  the  award  of  the  said  commissioners,  agmiui 
intitled  to  the  said  yearly  com  rent,  so  in  and  by  the  said 
award  set  forth,  ascertained,  and  directed  to  be  paid  to 
the  said  vicar  for  the  time  being,  free  and  clear  from  all 
rates,  taxes,  and  deductions  whatsoever.  And  the  said 
plaintiff  further  saith,  that  the  said  goods  and  chattels  in 
the  said  declaration  mentioned,  were  seized,  takenr,  and 
detained  at  the  said  time  when,  &c.,  by  the  said  defend- 
ant as  overseer  of  the  poor  of  the  parish  of  Chatteris^ 
and  as  a  distress  for  a  certain  sum  of  money,  to  wit,  the 
sum  of  76/.  S5.  9(f.,  rated  and  assessed  on  the  25th  day 
of  November^  in  the  year  of  our  Lord  1823,  upon  the 
said  plaintiff,  for  and  in  respect  of  the  said  corn  rents 
so  ascertained  and  directed  to  be  paid  to  the  said  plain- 
ti£P  as  aforesaid,  it^  and  by  a  certain  rate  and  assessment^ 
made  and  assessed  according  to  the  statutes  in  that  case 
made  and  provided  for,  and  towards  the  relief  of  the 
poor  of  the  said  parish  of  Chatteris^  and  which  said  sum 
the  said  plaintiff  had,  before  the  taking  and  detaining 
the  said  goods  and  chattels  on  demand,  refused  to  pay, 
to  wit,  at  Chatteris  aforesaid,  in  the  County  aforesaid. 
Demurrer  and  joinder. 

Tifidal  in  support  of  the  demurrer-  The  plain  object 
of  the  legislature  was,  to  give  the  vicar  a  compensation 
for  the  tithes  and  nothing  more.  The  statute  begins 
by  reciting,  that  he  is  to  have  an  adequate  compensation^ 
and  then  specifies  the  mode  in  which  it  is  to  be  cal- 
culated and  paid.  It  does  not  appear  to  have  been  in-' 
tended  to  place  the  vicar  in  a  better  situation  than  he 
was  before,  nor  to  repeal  the  43  Eliz.  c.  2*,  unless  that 

effect 
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IB25.        effect  lis  to  be  given  to  the  words,  '^  free  and  clear  of 
-  rates,  taxes,  and  all  deductions."     Those  words  will  be 

GHATrilLO 

c^amti        satisfied  by  a  decision,  that  the  money  is  to  be  paid  free 
from  all  deductions,  payable  in  the  first  instance  by  the 
tenant  of  the  lands,  ea^*  gr.  the  land  tax,  for  which  the 
vicar  would  be  liable  to  the  tenant  but  for  thb  ex- 
emption.     By  the  statute  of  43  £//z.  c.  2<^  the  rate  b 
not  upon   the  tithe  itself,  but  on  the  parson  in  respect 
of  the  tithe,  and  now  it  will  be  on  him  in  respect  of  tbst 
which  he  receives  in  lieu  of  tithe,  Ix/wndes  v.  Home,  [a] 
In  Rex  V.  Lambeth  {b)   it  was  laid  down,  that  where  i 
parson  suffers  a  tenant  to  retain  his  tithes,  he  is  never- 
theless liable  to  poor  rate,  so  also  where  there  is  a  com- 
position  real  or  modus.     It  thence  follows,  that  be  is 
rateable  in  respect  of  tlie  payments  secured  by  this  id 
It  is  called  a  rent,  and  strictly  rents  are  not  rateable^ 
but  the  nature  of  the  rent  must   be   considered.    A 
ground  rent  is  not  rateable  only  because  tlie  occupier  of 
the  premises  is  rated  in  respect  of  the  whole  prodace 
of  the  land,   which   is  not  the   case    in    the   present 
instance. 

Manyat  contr^.  The  exemption  in  this  statute  protects 
the  vicar  from  the  burden  to  which,  but  for  that,  he  would 
have  been  liable.  By  this  act  a  certain  rent  is  payable 
fof  a  certain  number  of  years,  during  which  no  variatioQ 
can  be  made  in  it.  The  act,  therefore,  operates  as  a 
lease  of  the  tithes.  Now  where  a  parson  makes  a  lease 
he  ceases  to  be  rateable,  although  the  law  is  otherwise, 
where  he  merely  by  parol  allows  the  tenant  of  the  land  * 
to  retain  the  tithes*    Rex  v.  Lambeth^  cited  from  1  Sn, 

(a)  2BLU52.  (6)  5>r.  525. 

is 


Runoir. 


IN  THE  5th  &  6th  Yeahs  of  GEORGE  IV.  8$7 

is  also  reported  in  8  Mod.  6I.9  and  by  that  report  it  ap-        1825. 
pears,  that  the  parson  let  the  tithes,  and  that  the  lessee 

CUATPIKLD 

allowed  the  occupiers  of  the  land  to  retain,  and  the  court  onainu 
held,  that  the  farmers  of  the  tithe  were  to  be  rated ;  but 
they  add,  ^*  It  is  true  it  might  be  otherwise  if  an  under 
lease  had  been  made  thereof."  The  case  of  Lowndes  v. 
Home  is  very  di£Perent  from  this*  Here  the  act  says, 
that  there  shall  be  a  certain  sum  of  money  issuing  out  of 
the  inclosed  lands  by  way  of  rent,  and  tliat  it  shall  be 
paid  to  the  vicar,  ^^  free  and  clear  from  all  rates,  taxes, 
and  deductions  whatsoever,"  which  last  term  did  not 
exist  in  the  act  upon  which  Lffamdes  v.  Hgrne  was  de« 
cided.  The  word  "  rates"  was  probably  used  to  denote 
parochial  burthens  and  '^  taxes,"  parliamentary  imposts. 
In  Rex  V.  Tom$  {a)  it  appeared,  that  a  private  act  of 
parliament  for  setth'ng  the  rights  of  the  vicar  of  SL  Mi' 
chaeFsy  Covenin/^  authorised  the  making  an  assessment 
in  a  certain  mode.  A  subsequent  section  gave  an  option 
to  the  parish  officers  to  raise  yearly  for  him,  in  lieu 
thereof,  a  sum  not  exceeding  300/.,  and  not  less  than 
280/.,  which  was  to  be  paid  to  him  '^  clear  of  all 
taxes,  deductions,  charges,  and  expences  whatsoever, 
parochial,  parliamentary,  or  otherwise  howsoever ;"  and 
it  was  held,  that  although  the  claims  of  the  vicar  were 
satisfied  by  tlie  former  mode,  and  the  clause  and  ap- 
pointing that  mode  did  not  contain  any  express  exemp- 
tion, yet  that  the  vicar  was  not  liable  to  be  rated  in 
respect  of  the  money  so  raised.  An  exemption  in  terms 
similar  to  those  found  in  this  act  of  parliament  has  in 
several  cases  been  held  sufficient  to  exempt  property 
from  poor  rates ;  Rex  v.  Colder  Navigation  (i).  Rex  v. 

(a)  Dwi.  401.  {b)  \B,iA»  263. 

Hull 
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""""^  in  making  their  valuation  of  the  rent,  would  take  die 

agaifui  exemption  into  consideration. 
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Tindaly  in  reply.  It  is  not  stated  as  a  &ct  that  the 
commissioners  did  take  the  exemption  into  considet^ 
ation,  and  it  cannot,  therefore,  be  assumed  that  they  did 
so.  It  is  plain,  that  the  words  *'  free  and  clear  of  all 
rates  and  taxes,"  cannot  be  construed  in  their  laigest 
sense,  for  they  would  not  have  exempted  the  parson  from 
the  property-tax,  had  that  now  existed.  The  reil 
meaning  appears  to  be,  that  the  money  shall  be  free  of  all 
rates,  &c.,  payable  by  the  tenant.  As  to  Rex  v.  Tomif 
there  the  assessment  for  the  vicar  was  to  be  made  by  the 
churchwardens,  amongst  others;  it  would,  therefore^  hare 
been  somewhat  absurd  for  the  same  persons  first  to  fix 
what  he  should  receive,  and  then  call  upon  him  to  pay 
part  back  for  the  poor  rates. 

Bayley  J.  Under  the  statute  4S  Eliz.  c.  2«  a  parson 
or  vicar  is  expressly  made  liable  to  be  rated  to  the  poor^ 
and  it  is  not  necessary  to  shew  that  they  occupy  lands,  && 
in  the  parish.  But  the  question  in  the  present  case  is, 
whether  the  act  now  before  us  exempts  the  vicar  from 
such  rates.  That  act  was  a  matter  of  bargain  between 
the  parishioners,  owners  of  lands,  and  the  vicar.  The 
act  operates  on  the  whole  parish,  and  each  proprietor 
of  lands  in  the  parish  will  derive  a  benefit  from  it ;  fiir 
their  land  will  of  course  bring  a  higher  rent,  in  conse- 
quence of  being  exonerated  from  tithes.  After  the  pro- 
vision for  the  extinguishment  of  tithes,  comes  that  for 

(a)  1  7.  it.  219. 

robing 
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raising  and  paying  -a  certain  sum  of  money  to  the  vicar;       1825* 
but  that  is  to  be  "  free  and  clear  of  all  rates,  taxes,  and    CHxmEu^ 
deductions  whatsoever."     Those  words  must  have  some       ajgamtt 
meaning.    It  is  urged  that  they  mean  free  from  all  rates 
and  taxes  payable  by  the  tenant,  but  no  such  rates  are 
pointed  out,  nor  any  such  tax   except  the  land  tax. 
That  meaning,  therefore,  will  not  satisfy  the  words  of 
the  statute.     The  act  could  not  pass  without  the  assent 
of  the  vicar,  his  rights  being  affected  by  it,  and  he 
would,   probably,   and  not   unreasonably,   insist  upon 
having  a  specific  annual    income,   free  from   all  de- 
ductions.    I  feel  great  difficulty  in  restraining  the  mean- 
ing of  the  words  used  in  this  act;  they  are  large  enough 
to  exempt  the  vicar  from  all  rates  and  taxes.    I  think, 
therefore,  that  they  are  sufficient  to  exonerate  him  from 
the  payment  now  sought  to  be  imposed. 

HoLROYD  J.  I  am  of  the  same  opinion.  By  the 
statute  in  question  the  tithes  payable  to  the  vicar  were 
abolished,  and  an  adequate  compensation  provided  for 
them.  It  appears  to  have  been  intended  that  the  com- 
pensation should  be  free  from  all  rates  and  taxes,  for 
the  sum  fixed  is  not  only  to  be  issuing  out  of  the  lands, 
but  also  to  be  payable  to  the  vicar.  That  must  mean, 
that  he  is  to  receive  and  keep  the  whole  sum.  According 
to  the  argument  for  the  defendant  the  vicar  would  be 
no  way  benefited  by  the  words  ^*  free  and  clear  of  all 
taxes,"  &c. ;  but  I  think  they  cannot  be  considered  as 
inoperative,  and  that  the  vicar  is  entitled  to  the  ex- 
emption which  he  claims. 

Judgment  for  the  plaintiff. 
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Doe  dem.  Beach  flr^a/n^/ The  Earl  of  Jebset. 


Devise  of  all 
my  Britim 
Ferry  estate, 
and  all  the 
land,  &c  of 


said   George  Earl  of  Jasey^  the  said  then  defendaDt, 
proposed  and  offered  to  prove  and  give  in  evidence  oo 


yi  T  the  trial  of  this  cause  before  Dallas  J.  at  the  Here- 
ford  Spring  Assizes  1816,  a  bill  of  exceptions  wis 

tendered  as  to  the  admission  of  evidence  ofiered  on  the 
dsu  •  and^then  P^^^  ^^  ^^  defendant,  objected  to  on  that  of  the  plaiati^ 
^auu^^x^uT  ^^  received  by  the  learned  Judge.  *  After  the  usual 
which.  M  well     statement  of  the  pleadings  and  of  the  evidence  received 

an  my  BrUon  *  " 

Ferry  estate,      at  the  trial  without  objection,  the  bill  of  exceptions  goe 

lies  in  the  ^  ^  . 

county  of  G/a-    on  to  State  the  evidence  objected  to,   in  the  followiog 

marfftn.     The  aii  ii  i«i» 

jury  found  a      worus.     ^^  And  the  counsel  learned  m   the  law  for  the 

special  verdict, 

stating  the 

will  of  the 

fatlier  of  the 

devisor,  and 

deed*  of  lease  and  release  eiecutcd  upon  the  marriage  of  the  devisor,  and  certain  scbedaki 

thereto  annexed,  purporting  to  contain  a  particular  account  of  the  several  parishes  ind 

tenements  comprehended  in  the  estate  of  the  dcvisor*R  father.     Under  the  head  of  tfae 

Brecon  estates  was  a  parish  called  LyweU,  which  contained  the  niessuage  for   whidi  tfae 

ejectment  was  brought,  and  under  the  head  of  G/amorgamhire  ^tat€»  was  a  parish  caUed 

Briton  Ferry, 

The  jury  further  found  that  the  tenements  in  the  county  of  Brecon,  together  with  the 
manor  and  tenements  in  the  county  of  domitrgant  had  been  known  by  the  name  of  the 
BrUon  Ferry  estate  for  divers,  to  wit,  fifty  year*  before  the  death  of  the  devisor:  Held, 
that  this  was  consistent  with  the  otlier  findings,  especially  the  descriptions  and  names  of  the 
tenements  in  the  county  of  Brecon^  and  of  the  manors  and  tenements  in  the  couotj  of 
Glamorgan,  in  the  indenture  and  schedules  found  in  the  special  verdict,  inasraurfa  as  tlie 
whole  of  an  estate  might  be  known  by  one  name,  and  each  of  its  parts  by  its  own  particular 
name:  Held  also,  that  it  was  not  sufficiently  found  thnt  the  tenements  and  manors ia 
the  said  county  were  so  known  by  name  by  the  devisor,  the  expression,  divers,  to  wit,  fiftj 
years  before  the  death  of  the  devisor,  being  too  loose  and  indefinite,  as  it  did  not  denote  aoy 
particular  number  of  years,  but  only  divers  years,  nor  import  that  the  number  of  yois, 
whatever  it  was,  was  a  period  immediately  preceding  the  death  of  the  devisor.  At  the  trial 
the  defendant  offV: red  to  give  in  evidence  account  books  of  former  stewards  of  the  devisor 
and  her  predecessors,  owners  of  the  lands  devised,  in  which  the  stewards  charged  thi^n- 
selves  with  the  receipt  of  various  s»ums  of  money  on  account  of  the  saiJ  owners,  and 
amongst  others  the  following  entry  :  **  B  F.  estate,  in  the  county  of  B.,'*  and  also  to  give 
.  in  evidence  that  the  land«  and  tenements  mentioned  in  the  declaration,  together  with  the  lands 
and  tenements  in  the  schedules  re-^iiectively  contained,  had  all  gone  by  tlie  nsune  of  the  B.  F» 
estate,  and  such  of  the  said  lands.  &c.  as  were  in  the  C9unty  of  J9.  extended  over  twehe 
parishes,  and  contained  above  4000  acres  of  land  :  Held,  that  the  words  "  my  B.  F.  estate, 
with  all  the  manors,  advowsons,  8cc,  thereto  belonging,"  denoted  a  property  or  e«tata 
known  to  the  te»tatrix  by  the  name  of  her  D.  F.  estate,  atid  not  an  estate  l.»cally  situate  ia 
a  parish  or  township  of  B,  F. ;  and  that  the  questions  arising  upon  any  particular  tene- 
ment, was  properly  a  question  of  parcel  or  no  parcel ;  and,  consequently,  that  the  mattcf* 
offered  to  be  given  in  evidence  were  admissible,  and  ought  to  have  been  recciTed, 

the 
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the  part  and  bchnlf  of  the  said  Earl,  the  said  then  de-        1825. 
fendant,  certain  books,  bein^j  stewards'  account  books,      _.      . 

^  Hoc  cwn. 

kept  and  made  out  by  former  stewards,  now  deceased,        Bkach 

agaimU 

of  the  said  Louisa  Bm-bara  Vernon  and  her  predeces-  The  E«ri  of 
sors,  owners  of  the  said  hinds,  tenements,  and  heredita- 
ments, containing  particulars  thereof,  in  wliich  the  said 
stewards  charged  themselves  with  the  receipt  of  various 
sums  of  money  on  account  of  the  said  owners,  and 
among  other  particulars  the  entry  followhig,  to  wit, 
*  Briton  Fcrri/  estate,  in  the  county  of  Brecon ;'  and 
also  proposed  and  offered  to  prove  and  give  in  evidence, 
that  the  lands  and  tenements  in  the  said  declaration 
mentioned,  together  with  the  lands,  tenements,  and 
hereditaments  in  the  said  schedules  respectively  con- 
tained, had  all  gone  by  the  name  of  the  Briton  Ferry 
estate ;  and  that  such  of  the  said  lands,  tenements,  and 
hereditaments  as  were  in  the  county  of  Brecofi^  ex- 
tended over  twelve  parishes,  and  contained  above 
4000  acres  of  land." 

The  jury  found  a  special  verdict,  upon  which  this 
Court  in  Easter  term  1818  (a)  gave  judgment  for  the 
defendant.  A  writ  of  error  having  been  brought,  the 
question  was  fully  discussed  before  the  House  of  Lords, 
and  in  the  cours.^  of  the  present  session  the  following 
questions  were  put  to  the  Judges :  — 

First,  Whether  all  the  several  matters  which  it  ap- 
pears by  the  bill  of  exceptions  were  offered  to  l)e  proved 
and  given  in  evidence  on  the  part  of  the  defendant, 
and  which  it  so  appears  it  was  insisted  by  the  counsel 
of  Jo/in  Doe  were  inadmissible,  and  ought  not  to  be 
received   in    evidence,    were   matters   admissible,    and 


(a)   lB.iA.550, 

which 
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18S5.       which  ought  to  have  been  received  in  evidencei  regard 
•"""^       being  had  to  the  feet,  that  none  of  the  particulars  of 

DoK  drau 

BiACK       the  evidence  proposed  to  be  given  appear  to  have  been 
Tb«  Earl  of    Stated  or  required  to  be  stated,  in  order  to  prove  tliat 
'*''^'       all  the  lands  and  tenements  had  gone  by  the  name  of 
the  Briton  Ferry  estate. 

Second,  Whether  the  finding  in  the  special  verdict 
that  the  tenements  in  **  the  county  of  JBrecon^  together 
with  the  manors  and  tenements  in  the  county  of  Gb- 
morgan^  had  been  known  by  the  name  of  the  BrUm 
Ferry  estate,  and  by  no  other  name,  for  divers,  to  wit, 
fifty  years  before  the  death  of  Louisa  Barbara  Vernon^ 
(who  died  in  the  year  1786),  is  consistent  with  the  other 
findings  contained  in  the  special  verdict,  and  especiaUy 
with  the  descriptions  and  names  of  the  tenements  in  the 
county  of  Brecon^  and  of  the  manors  and  tenements  m 
the  county  of  Glamorgan^  in  the  several  indentures  and 
the  schedules  thereunto  annexed,,  found  and  set  forth 
in  the  said  special  verdict  and  in  the  will  of  Loidsa 
Barbara  Vernon  therein  also  found  and  set  forth,  and 
which  indentures  and  will  appear  to  liave  been  respec- 
tively executed  within  fifty  years  before  the  death  of 
the  said  Lofuha  Barbara  Vernon. 

Third,  Whether  upon  the  whole  matter  contained 
in  the  special  verdict,  it  ought  to  have  been  left  to  the 
jury  to  find  whether  the  tenements  in  the  county  of 
Brecon^  together  with  the  manors  and  tenements  in  the 
county  of  Glamorgan^  were  known  by  the  testatrix  by 
the  name  of  the  Briton  Ferry  estate,  or  by  that  name 
and  that  name  only,  for  fifty  years  or  some  other  period 
before  she  executed  her  will  and  codicil  in  1 783 ;  and 
whether,  upon  the  whole  matter  contained  in  the  special 
verdict,  it  is  sufficiently  found  that  the  said  tenement, 

manors. 
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manors,  and  tenements  in  the  said  counties  were  so 
known  by  name  by  the  testatrix. 

Fourth,  Whether  regard  being  had  to  the  matters 
contained  in  the  special  verdict  and  the  will  and  co- 
dicil therein  set  forth,  the  second  son  of  George  Bussey 
VillierSf  Earl  of  Jersei/y  took  any  and  what  estate  in 
the  tenements  in  the  parish  of  Lyicell,  in  the  county 
of  Brecknock^  mentioned  in  the  declaration. 

The  following  answers  of  the  Judges  to  these  ques- 
tions, were  delivered  by  the  Lord  Chief  Justice  of  tlie 
Court  of  King's  Bench. 


1825. 

Doi  dein. 

Beach 

against 

The  Earl  of 

JlKtlT. 


Abbott  C.  J.  All  the  Judges,  except  the  Lord 
Chief  Baron  and  Mr.  Justice  Littledalej  who  were 
not  present  at  the  argument,  have  conferred  upon 
the  questions  proposed,  and  have  agreed  upon  answers 
thereto. 

To  the  first  ^question. 

We  are  of  opinion  that  the  words  ^^  all  that  my  Britofi 
Feny  estate,  with  all  the  manors,  advowsons,  messuages, 
buildings,  lands,  tenements,  and  hereditaments  thereunto 
belonging,  or  of  which  the  same  consists,"  found  in  the 
will  of  this  testatrix,  in  which  mention  also  is  made  of 
her  Penline  Castle  estate,  denote  a  property  or  estate 
known  to  the  testatrix  by  the  name  of  her  Briton  Ferry 
estate,  and  not  an  estate  locally  situate  in  a  parish  or 
townsliip  of  Briton  Ferry,  and,  consequently,  that  a 
question  arising  upon  any  particular  tenement,  is  pro- 
perly a  question  of  parcel  or  no  parcel ;  and  we  there- 
fore think,  the  several  matters  offered  to  be  proved  and 
given  in  .evidence  on  the  part  of  the  defendant  were  ad- 
missible, and  ought  to  have  been  received.  We  tliink 
the  object  for  which  such  evidence  was  oiFered  was  ob- 

VoL.  in.  3  L  vious. 
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1825*       yioug,  and  must  have  been  understood  by  the  judge  and 
the  counsel  on  each  side,  without  being  spedally  stated 

T^oM  dan* 

Bbach       or  required  to  be  so. 

agamai 

Tht  Earl  of       To  the  second  question. 

We  are  of  opinion  that  the  finding  in  the  special  rer- 
dict  that  the  tenements  in  the  coun^  otBrecon^  together 
with  the  manors  and  tenements  in  the  county  of  Glth 
morgan^  were  known  by  the  name  of  the   Briton  Feny 
estate,  and  by  no  other  name  for  divers  (a),  to  wit,  fif^ 
years  before  the  death  of  Louisa  Barbara  Veman^  is 
consistent  with  the  other  findings  in  the  special  verdict 
In  the  will  of  Lord  Mansell,  and  also  in  the  deeds  of 
1740,  mentioned  in  the  special  verdict,  it  was  necesstij 
to  describe  and  name  the  particular  tenements,  because 
the  will  gave  certain  tenements  only,  and  not  the  whole 
estate  in  trust  for  sale ;  and  the  deeds  of  1 740  were  in* 
tended  as  an  execution  of  that  trust  and  a  sale  under  it 
The  deeds  of  1757  were  a  settlement  on  a  marriage^  and 
in  such  settlements,  as  well  as  other  conveyances,  it  is 
usual  to  describe  the  parcels  and  enumerate  the  partial 
lars  of  the  estate  intended  to  be  settled  ;  and  we  think  i 
description  and  enumeration  of  particulars   by  situation 
and  names  is  not  inconsistent  with  a  name  of  the  whole, 
as  composing  an  aggregate  mass.  The  whole  of  an  estate 
may  be  known  by  one  name,  and  each  of  its  parts  by  its 
own  particular  name. 

To  the  third  question. 

We  are  of  opinion  that  it  is  not  sufficiently  found  that 
the  said  tenements  and  manors  in  the  said  counties  were 

(a)  No  point  having  been  made  on  this  finding  in  the  Court  of  Kiog't 
Bench,  it  was  stated  in  the  report  of  the  case,  I  B,  ^  j1,  550.,  tlimt  the  juif 
found  that  the  tenement  bad  been  known  by  that  name  for  fifty  yean ;  bat 
in  fact  tht  wordi  in  tht  qttcial  Ycrdia  were  for  di«en»  to  wit,  fifty  y«n> 
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so  known  by  name  by  the  testatrix.     In  truth,  it  is  not        1825« 

found  that  they  were  so  known  by  name  to  any  person 

at  the  time  of  making  the  will.    The  expression  divers        Beach 

ogainM 

to  wit,  fifty  yeai*s  before  the  death  of  Louisa  Barbara  The  Earl  of 
Vemotif  is  much  too  loose  and  indefinite.  That  ex- 
pression denotes  only  divers  years  and  not  fifty,  or  any 
other  particular  number  of  years,  nor  does  it  plainly 
import  that  the  number  of  years,  whatever  it  be,  was  a 
period  immediately  preceding  the  death ;  so  that  it  will 
not  be  inconsistent  with  this  finding  that  the  period 
should  have  had  its  commencement  after  the  making  of 
the  will ;  or  should  have  terminated,  and  the  name  have 
become  obsolete  and  fallen  into  disuse  long  before  the 
making  of  the  will.  This  point  was  not  in  any  manner 
suggested  or  noticed  in  the  court  below. 

To  the  fourth  question. 

The  special  verdict  being  in  our  opinion  imperfecty 
we  are  not  able  to  say  whether  regard  being  had  to  the 
matters  therein  contained,  the  second  son  of  George 
Bussey  ViUerSy  Earl  of  Jersey^  did  or  did  not  take  any 
estate  in  the  tenements  in  the  parish  of  jL^tc^//,  men- 
tioned in  the  declaration  in  this  cause. 

The  House  of  Lords  awarded  a  venire  de  novo. 
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ACTION  ON  THE  CASE. 

!•  Where  there  are  mutual  dealings 
between  two  parties,  and  items 
known  to  be  due  on  each  side  of 
the  account,  an  arrest  for  the 
amount  of  one  side  of  the  account 
without  deducting  what  is  due  on 
the  other,  is  malicious  and  without 
probable  cause.  Austin  v.  Deb-" 
nam,  T,  5  G.  4.  Page  1 39 

2.  The  right  to  light  is  acquired  by 
enjoyment,  and  may  be  lost  by  a 
discontinuance  of  tne  enjoyment, 
unless  the  party  who  ceases  to  en- 
joy at  the  same  time  does  some 
act  to  shew  an  intention  of  re- 
suming the  enjoyment  within  a 
reasonable  time.  And,  therefore, 
where  in  case  by  a  reversioner  for 
obstructing  lights,  it  appeared  that 
the  plaintifrs  messuage  was  an  an- 
cient house,  and  that  adjoining  to 
it  there  had  formerly  been  a  build- 
ing, in  which  there  was  an  ancient 
window  next  the  lands  of  the  de- 
fendant, and  that  the  former  owner 
of  the  plaintiff's  premises,  about 
seventeen  years  before,  had  pulled 
down  this  building,  and  erected  on 
its  site  another  with  a  blank  wally 


ACTION  ON  THE  CASE. 

next  adjoining  the  premises  of  the  » 
defendant;  and  this  latter,  about 
three  years  before  the  commence- 
ment of  the  action,  erected  a  build* 
ing  next  the  blank  'wall  of  the 
plaintiff,  who  then  opened  a  win- 
dow in  that  wall  in  the  same  place 
where  the  ancient  window  had 
been  in  the  old  building;  it  was 
held,  that  he  could  not  maintain 
any  action  against  thQ  defendant 
for  obstructing  the  new  window; 
because,  by  erecting  the  blank 
wall,  he  not  only  ceased  to  enjoy 
the  light,  but  had  evinced  an  in- 
tention never  to  resume  the  enjoy- 
ment. Moore  y,  Ratvsonf  T.  5G.4. 

Page  332 
Where  a  manufacturer  had  adopt- 
ed a  particular  mark  for  his  goods, 
in  order  to  denote  that  they  were 
manufactured  by  him :  Held,  that 
an  action  on  the  case  was  main- 
tainable by  him  against  another 
person  who  adopted  the  same  mark 
for  the  purpose  of  denoting  that 
his  goods  were  manufactured  by 
the  plaintiff,  and  who  sold  the 
goods  so  marked  as  and  for  goods 
3  L  3  manu- 
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manufactured  by  the  plaintiff. 
Sykes  v.  Sykes  and  Another^  M. 
5G.4.  Page  541 

4.  Where  the  vendor  of  a  public 
house,  made  pending  the  treaty, 
certain  deceitful  representations 
respecting  the  amount  of  the  busi- 
ness done  in  the  house,  and  the 
rent  received  for  a  part  of  the  pre- 
mises, whereby  the  plaintiff  was 
induced  to  give  a  large  sum  for 
the  premises:  Held,  that  the  latter 
might  maintain  an  action  on  the 
case  for  the  deceitful  represent- 
ations, although  they  were  not 
noticed  in  the  conveyance  of  the 
premises,  or  in  a  written  memo- 
randum of  the  bargain  which  was 
drawn  up  afler  the  representations 
were  made.  Dobell  v.  Stevens,  H. 
B&6G.  4.  623 

5«  In  an  action  for  negligence  against 
an  attorney  who  was  employed  by 
a  purchaser  to  inspect  the  title  to 
an  estate,  it  appeared  that  by  in- 
dentures of  lease  and  release  of 
the  9th  and«10th  of  October  1796, 
the  estate  had  been  conveyed  to 
7.  M.y  the  father  of  the  vendor's 
wife,  and  to  J,  C.  to  hold  unto  the 
said  T.  M.  and  «/.  C,  and  their 
heirs  and  assigns  to  the  use  and 
behoof  of  the  said  T,  M,  and  «/.  C. 
and  the  heirs  and  assigns  of  the 
said  T.  M.  for  ever,  the  estate  of 
«7.  C.  being  used  only  in  trust  for 
the  said  T.  M.^  his  heirs  and  as- 
signs. T.  M.  devised  the  estate  to 
his  daughter,  and  to  the  heirs  of 
her  bod^,  but  in  case  she  died 
without  leaving  any  issue  of  her 
•  body  living  at  her  decease,  then 
to  his  nephew  T.  M.,  and  his  heirs 
for  ever.  The  daughter  afterwards 
by  bargain  and  sale  of  the  11th  of 
February  1814,  conveyed  the  es- 
tate to  one  </•  fF,  to  the  intent 
that  he  might  become  tenant  of 
the  freehold  for  the  purpose  of 
suffering  a  recovery,  and  a  reco- 
very was  Buffered  in  pursuance  o^ 


such  deed.  The  daughter  after- 
wards by  deeds  of  lease  and  re- 
lease of  the  4th  and  5th  of  MarA 
1814  executed  upon  her  marri^ 
reciting  that  she  was  seised  in  rae 
simple  of  the  estate,  conveyed  the 
same  to  two  trustees  in  trust  for 
her  and  her  husband  and  their 
issue,  and  in  default  of  issue  to 
such  person  as  she  should  appoint. 
The  marriage  was  afterwards  so- 
lemnized, and  the  daughter  died 
without  issue,  and  devised  the 
estate  in  fee  to  her  husband,  who 
survived  her.  The  husband  having 
contracted  to  sell  the  estate  to  the 
plaintiff  in  pursuance  of  that  con- 
tract, delivered  an  abstract  of  his 
title  to  the  defendant  as  attornej 
to  the  vendee,  and  this  abstnct 
contained  the  deeds  of  the  9th  and 
10th  of  October  1796,  hut  it  omit- 
ted to  state  certain  indentures  of 
lease  and  release  of  the  25th  and 
26th  of  February  1814,  whereby 
«/•  C.  conveyed  the  said  estate 
vested  in  him  unto  the  daughter 
of  T.  M.  in  fee,  but  an  abstract  of 
these  deeds  was  delivered  by  the 
vendor's  solicitor  to  the  defendant 
four  months  before  tlie  convey- 
ance of  the  estate  was  executed* 
The  defendant  laid  before  coun- 
sel a  case  containing  an  abstract 
of  the  deed  of  the  11th  of  Fe- 
bruary 1814,  and  of  the  recovery 
suffered  in  pursuance  of  it,  of 
the  deeds  of  the  ^th  and  5th  of 
March  1814,  and  of  the  will  of  the 
daughter  of  T.  M.,  but  omitting 
altogether  the  deeds  of  the  9tb 
and  1 0th  of  October  1796,  and  it 
further  stated  that  T.  M.  was 
seised  in  fee  of  the  premises.  The 
opinion  of  counsel  was, 'that  the 
vendor  had  a  good  title,  but  that 
opinion  would  not  have  been  given 
if  the  deeds  of  lease  and  release 
of  the  9th  and  10th  of  October 
1796,  or  those  of  the  25th  and 
26th  of  February  1814  had  been 

stated. 
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stated.  The  plaintifF  afterwards 
being  advised  that  his  title  was  in- 
complete, paid  a  sura  of  money 
to  T.  M.  the  devisee,  in  remainder 
for  a  confirmation  of  his  title: 
Held,  first,  that  the  recovery  suf- 
fered by  the  daughter  of  T.M. 
was  invalid,  because  at  that  time 
the  legal  estate  for  life  was  in «/.  C, 
and  she  was  only  equitable  tenant 
for  life  with  a  legal  remainder  in 
tail,  and  therefore  that  the  title 
was  bad : 

Held,  secondly,  that  upon  these 
facts  a  jury  were  warranted  in 
finding  the  defendant  guilty  of 
negligence,  so  as  to  make  him  lia- 
ble in  this  action.  Ireson  v.  Pear* 
many  Gent,  one,  ^c,  H.  5&6GA, 

Page  799 

ADVERSE  POSSESSION. 
See  Ejectment,  5. 

AGREEMENT. 

See  Landlord  and  Tenant,  3. 5. 
Stamp,  1,  2. 

ALLUVION. 
See  Land  gained  from  the  Sea. 

ANCIENT  LIGHT. 
iS^  Action  on  the  Case,- 2. 

ANNUITY. 

1.  By  deed,  reciting  the  grant  of 
two  distinct  annuities  to  A»  and 
B.  during  the  life  of  the  ^antors 
and  the  survivor,  it  was  witnessed 
that  C  covenanted  with  A*  and 
B.  and  their  executors  to  pay  the 
annuities,  or  either  of  them,  when 
the  grantors  should  make  default 
in  payment.  A,  died :  Held,  that 
the  interest  in  the  annuities  being 
several,  the  covenant  was  also  se- 
veraly  and  that  the  annuity  granted 


to  A.  being  in  arrear,  his  executor 
might  maintain  an  action  against 
C.  Withers,  Executor  of  Barker^ 
v.  Birchaniy  T.  5  G.  4.     Page  254 

2.  A.  and  B.  by  deed,  (reciting  that 

C.  had  lefl  them  estates  in  strict 
settlement,  with  remainder  over  en 
failure  of  issue  male,  to  D.,)  out 
of  their  regard  to  2).,  and  conn* 
dering  that  C.  had  made  no  other 
provision  for  him,  agreed  with  D.^ 
his  executors  and  administrators, 
to  pay  him  an  annuity  for  twenty- 
one  years,  if  A,  and  J9.,  or  the 
survivor  of  them  should  so  long 
live ;  and  in  case  of  the  death  of 

D.  within  the  term,  to  his  child  or 
children,  if  any,  in  such  propor- 
tions as  D.  should  appoint,  or  in 
default  of  appointment,  to  all  of 
them  equally ;  and  if  there  should 
be  no  child,  to  his  then  wife,  so 
long  as  she  should  remain  a  widow. 
D.  covenanted  with  A*  and  B*f 
their  executors,  &c.,  that  in  case 
he  or  his  heirs  should  come  into 
possession  of  the  sai4  estates  under 
the  will  of  C,  then  that  he,  Z>.) 
his  heirs,  executors,  or  adminis- 
trators, should  pay  to  the  execu- 
tors or  administrators  of  A*  and 
J9.,  or  the  survivors  of  them,  all 
sums  of  money  received  by  him, 
his  children,  or  wife,  for  or  on  ac- 
-count  of  the  annuity.  2).,  his  wife 
and  child,  died  within  the  term, 
and  it  was  held  that  the  deed  did 
not  operate  as  the  grant  of  an 
annuity  for  the  term  of  twenty-one 
years  absolutely,  but  that  it  was 
determinable  b^"  the  death  of  the 
grantee,  his  children  and  wife,  and 
therefore  that  D.'s  administrator 
was  not  entitled  to  claim  payment 
of  the  annuity.  Barford,  Admi" 
nistrator,\.  Stuckei/y  T.5GA.  308 

3.  Where,  in  covenant  against  the 
executors  of  A.  B.,  plaintiff  de- 
clared that  A.  B,  covenanted  with 
him  and  two  others,  that  his  ex- 
ecutors, &c.  should  pay  to  them 

3L  4  an 


tS)         APOTHLCAHIES- 

,  tn  utnuity  for  ihe  use  of  n  third 
pereon.  anJ  nvcrrcii  lliat  the  other 
two  never  >enk'(l  the  deed :  Held, 
.on  deuiiicrur,  that  all  joint  cove- 
nantcGS  who  may  sue,  must  suo, 
anil  that  the  declaration  whs  bad. 
inasmuch  as  it  did  not  appear  tliiit 
any  of  the  cuTciiantct'B  had  not 
assented  to  the  deed,  altlioiigh 
they  did  not  seal  it. 

Qurpre,  Whether  the  declaration 
would  have  beeu  HiifHcient  iV  it  hud 
averred  ihnt  tho  two  coveftunlecs 
not  joined  hud  refined  to  assent  to 
tlio  deed.  Pelrie  v.  Bary,  T. 
and.  I'ago  :!53 


1 


5(J.+. 


APPEAL. 

1.  Where  the  magietroteg  at  a  spe- 
cial potty  seteion  dismiss  nn  appli- 
cation under  the  3  C.  4.  6-.3.  «>2., 
not  on  tiic  merits,  but  on  a  mis- 
taken notion  of  tlie  law,  an  ^peal 
lieB  to  the  ^eutml  quarter  sessions. 
Tke  Kins  v.  Tucier,  M.  5G.4. 

544 

2.  An  appeal  against  an    order   of 
bastardy  cannot  be  entered  lit  the 
quarter  sessions,   unless  there  be 
such  notice  and  recogniiancc  as 
requiredby  the49G.S.  c.  68.  s. 
The  King  v.  2'he  Jiulicet  of  h\ 
colnshire,  M.  5  G.4^.  5 

APOTHECAlllES. 
1.  Wliero  an  apothecary,  in  an  » 
tion  to  recover  the  amount  of  his 
bill,  produced  in  evidence  a  certi- 
ficate, purporting  to  be  grunted 
by  the  court  of  examiners  of  the 
Apotliecaries'  Company,  and  henr. 
ing  twelve  signatures,  purporting 
to  be  the  signatures  of  tile  nersoria 
constituting  that  court,  of  which 
signatures  lie  proved  one,  and  gave 
other  evidence  to  shew  that  (lie 
document  was  genuine,  and  that 
he  obtained  it  from  the  com 
examiners :   Held,  t  hat  this 
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sufficient,  and  thnt  he  wat  t 
bound  to  provu  the  liuuil  writi 
of  each  member  of  the  court 
exuiuinert  who  liad  tubacnbei  t 
certificate.  H'oimsicj/  v.  AUt 
T.5G.*.  P»g*S 

ARBITllAMENT. 

1.  By  an  order  of  reference,  tt 
award  was  to  be  delivered  to  \i 
parlies,  or  if  tliey  or  either  i 
them  were  dead  before  tlie  makuy 
of  the  award,  to  their  respecti^ 
personal  representatives  on  or  bi 
fore  a  given  day,  witli  liberty  I 
the  arbitrator  to  enlarge  tike  lim 
for  niaking  his  award.  The  plain 
titr  died  before  the  award  ra 
nmde,  and  ;i(ler  his  deatli,  the  sr 
bicrator  enlarged  the  time  (a 
making  tlie  award:  Held,  thai  tin 
award  made  within  the  eotnrgei 
time  was  good.  7'ifltr  v.  Jonei 
Gent.,  one,  ifc,   3'.  aC.-t.         1^ 

S.  Where  a  cause  was  referred  ti 
two  arbitrators  specially  named 
together  wjlh  a  third,  to  be  chwei 
by  them,  and  the  airard  of  an; 
two  H'us  to  be  binding  ;  and  liie; 
agreed  that  each  should  name  ot» 
person,  and  that  ihe  right  of  ne 
Jecting  one  of  those  so  namei 
should  be  determined  by  lot 
Held,  that  this  mode  of  appoint 
ing  the  third  ^bilralor  was  bod 
and  a  sufficient  ground  for  selliu 
aside  the  award.  Young  v.  Mil 
ler,  M.  SG.i.  W 

3.  W'here  a  defendant  was  arreste 
niid  liolden  to  special  bail  for  2iU 
and  paid  2l.  into  court,  and  afiei 
wards  the  cause,  before  it  came  o 
fur  trial,  and  all  matters  in  diffei 
ence  were  referred  to  an  arbitri 
tor,  who  had  power  to  exaniio 
the  parties,  and  call  for  books, '^'e 
and  it  was  agreed  that  the  coS' 
should  abide  the  event,  the  arb 
tralor  having  awarded  to  the  plaii 
tiff  the  sum  of  U.  l!>i.,  a  motic 
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was  made  to  allow  the  defendant 
his  costs :  Heldy  that  this  was  not 
a  case  within  the  43  G.  S.  c,  46. 
f  .3.,  and  that  the  defendant  was  not 
entitled  to  costs.  Keene  v.  Deeble, 
M.  5  G.  4.  Page  491 

4.  By  an  order  of  Nisi  Prius  a  cause 
was  referred  to  an  arbitrator,  with 
liberty  to  him,  if  he  should  think 
fit,  to  examine  the  parties  to  the 
suit :  Held,  that  the  arbitrator 
might  examine  a  party  to  the  suit 
in  support  of  his  own  case.  Wame 
V.  Bryant,  M.  5  G.  4.  590 

ARREST. 

Where  there  are  mutual  dealings  be- 
tween two  parties,  and  items  known 
to  be  due  on  each  side  of  the  ac- 
count, an  arrest  for  the  amount  of 
one  side  of  the  account  without 
deducting  what  is  due  on  the 
other,  is  malicious,  and  without 
probable  cause.  Austin  v.  Deb- 
nantyT.SG.if.  139 

ASSETS. 
See  Heir. 


ASSUMPSIT. 

1.  A.  being  the  occupier  of  a  farm, 
quitted  the  same  on  the  25th  of 
March  1821,  and  was  succeeded 
in  the  possession  by  B.  A.  had 
sown  forty  acres  with  wheat,  and 
it  appeared  that  at  a  meeting  be- 
tween A,  and  B,  in  February  1821, 
A.  asked  B.  if  he  would  take  the 
forty  acres  of  wheat  at  200/.,  tell- 
ing him,  if  he  did  not,  he  should 
not  have  the  farm.    B,-  said  that 

•  he  would  take  it.  A  person  pre- 
sent then  valued  the  dead  stock, 
and  having  so  done,  asked  to 
whom  he  was  to  value  it ;  B»  said 
it  was  to  be  valued  to  him,  and 
then  promised  to  pay  A.  for  the 
wheat  and  the  dead  stock  on  a 


given  day,  and  he  did  pay  a  sum 
of  money  on  account.  B,  after- 
wards had  possession  of  the  farm, 
the  growing  wheat,  and  tlie  dead 
stock :  Held,  that  in  indebitatus 
assumpsit  for  crops  bargained  and 
■  sold,  and  goods  sold  and  delivered, 
the  pontract  for  the  dead  'stock 
was  distinct  from  any  contract  for 
the  sale  of  the  growmg  wheat  and 
the  possession  of  the  farm,  and, 
therefore,  that  A.  was  entitled  to 
recover  to  that  amount :  Held, 
also,  by  Bayley  and  HcHroyd  Js., 
Littledale  J.  dissentiente,  tnat  as 
B.  had  had  the  growing  wheat, 
and  made  a  part  payment  on  ac- 
count, A,  was  entitled  in  this  ac- 
tion to  recover  the  remainder  of 
the  price  agreed  to  be  paid  for  it. 
Mayfeld  v.  Wadiley,  T.  5  G.  4. 

Page  357 

2.  A.  agreed  to  give  a  horse,  war- 
ranted sound,  in  exchange  for  a 
horse  of  B.  and  a  sum  of  money. 
The  horses  were  exchanged,  but 
B,  refused  to  pay  the  money,  pre- 
tending that  A.'s  horse  was  un- 
sound :  Held,  that  it  might  be 
recovered  on  an  indebitatus  count 
for  horses  sold  and  delivered. 
Sheldon  v.  Cox,  M.  5  G.  4.       420 

3.  In  assumpsit  by  two  co-trustees 
for  money  had  and  received  to 
their  use,  the  defendant  produced 
a  receipt  for  the  money  given  by 
one  of  the  plaintiffs:  Held,  that 
this  was  not  conclusive,  and  that 
evidence  was  properly  admitted  to 
shew  that  the  giving  of  the  receipt 
was  a  fraudulent  transaction,  and 
that  the  money  had  not  been  paid. 
Skaife  and  Caris  v.  Jackson,  Af. 
5G.4.  421 

4.  A.  and  Co.,  resident  in  America, 
employed  B.,  resident  at  Bimiing' 
ham,  m  this  country,  to  purchase 
and  ship  goods  for  them.  On  ac- 
count of  such  purchases  they  sent 
to  B^  a  bill  drawn  by  C,  in  Ame- 
rica, on  D.,  in  London,  but  did 

not 
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not  indorse  it.  B.  employed  his 
bankers  to  present  the  bill  for  ac- 
ceptance. D.  refused  to  accept, 
but  of  this  the  bankers  did  not 
give  notice  until  the  day  of  pay- 
ment, when  it  was  again  presented 
and  dishonoured.  Before  the  bill 
arrived  in  this  country  C.  became 
bankrupt,  and  he  had  not  either 
when  the  bill  was  drawn,  or  at 
any  time  before  it  became  due, 
any  funds  in  the  hands  of  D.,  the 
drawee.  In  an  action  by  B, 
against  the  bankers  for  neglecting 
to  give  him  notice  of  the  non- 
acceptance  of  the  bill :  Held,  that 
inasmuch  as  A.  and  Co.  not  having 
indorsed  the  bill,  were  not  entitled 
to  notice  of  the  dishonor,  and 
still  remained  liable  to  B,  for  the 
price  of  the  goods  sent  to  them, 
and  the  drawer  was  not  entitled 
to  notice,  as  he  had  no  funds  in 
the  hands  of  the  drawee,  B.  could 
not  recover  the  whole  amount  of 
the  bill,  but  such  damages  only  as 
he  had  sustained  in  consequence 
of  having  been  delayed  in  the  pur- 
suit of  his  remedy  against  the 
drawer.  Van  Wart  v.  Woolley^ 
Lewisy  Moilliet,  and  Gordony  A/. 
5  G.  4.  Page  439 

5.  In  assumpsit  for  goods  sold,  it  ap- 
peared that   the  plaintiff,  a  jew- 
eller, in  the  course  of  two  months 
delivered  articles  of  jewelry  to  the 
wife  of  the  defendant,  amounting 
in  value  to  8S/.     It  appeared  that 
the  defendant  was  a  certificated 
special   pleader,    and    lived  in  a 
ready  furnished  house,  of  which 
the  annual  rent  was  200/. ;  that  he 
kept   no    man   servant;    that  his 
•  wife's  fortune  upon  her  marriage 
was  less  than  4000/. ;  that  she  had 
at  the  time  of  her  marriage  jew- 
elry suitable  to  her  condition ;  and 
that  she  had  never  worn  in  her 
husband's  presence    any    articles 
furnished  her  by  the  plaintiff;  it 
appeared,  also,  that  the  plaintiff/ 


when  he  went  to  the  defendsit*! 
house  to  ask  for  payment,  always 
enquired  for  the  wife*  and  not  ror 
the  defendant:  Held,  that  the 
goods  so  furnished  were  not  ne- 
cessaries, and  that  as  there  was  no 
evidence  to  go  to  the  jury  o^  uaj 
assent  of  the  husband  to  the  con- 
tract made  by  his  wife,  the  action 
could  not  be  maintained.  Afoa- 
tague  V.  Benedict^   i/.  5  &  6G.i. 

P^631 

6.  In  assumpsit  for  work  and  laboor, 
and  money  expended  in  the  pur* 
chase  of  snares  in  a  concern  called 
"  The  Equitable  Loan  Bank  Com- 
pany ;"  it  appeared  that  the  ond. 
pany  professed  to  have  a  capitsl 
of  2,000,000/.,  in  shares  of  StiL 
each;  that  a  deposit  of  \U  per 
share  was  required  on  the  delivcfy 
of  certificates  for  shares  to  the 
holders ;  that  the  shares  were  to 
be  transferrable  without  any  re- 
striction; and  that  the  holden 
were  to  be  subject  to  such  regu- 
lations as  might  be  contained  ia 
any  act  of  parliament  passed  for 
the  government  of  the  sodetj, 
and  in  the  mean  time  to  such  re- 
gulations as  might  be  made  bj  t 
committee  of  management.  No 
evidence  was  given  as  to  the  par- 
ticular objects  or  tendency  of  the 
company :  Held,  that  upon  thb 
evidence  the  company  was  to  be 
considered  illegal,  and  within  the 
operation  of  the  6  G.  1.  c.  18.  as 
having  transferrable  shares,  and 
affecting  to  act  as  a  body  cor- 
porate without  authority  by  char- 
ter or  act  of  parliament,  and  that 
plaintiff  consequently  could  not 
maintain  his  action,  which  arose 
out  of  an  illegal  transaction.  Jo- 
sephs V.  Pebrery  //.  5  &  6  G.4^.   639 

7.  A  certificated  conveyancer  may 
maintain  an  action  to  recover  a 
compensation  for  business  done. 
Pouchez  v.  Norman,  H.S&SG'^ 

7H 
8.  Where 
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8.  Where  the  tenant  of  certain  pre- 
mises underlet  a  part  by  deed,  and 
the  original  landlord  distrained  for 
rent  upon  the  under-tenant :  Held, 
that  assumpsit  would  not  lie  by 
the  latter  against  his  lessor  upon 
an  implied  promise  to  indemnify 
him  against  the  rent  payable  to 
the  superior  landlord.  ScMeucker 
V.  Monsy,  H.5&6GA.  Page  789 

9.  Where  a  scheme  for  establishing 
a  tontine  was  put  forth,  stating 
that  the  money  subscribed  was  to 
be  laid  out  at  interest,  and  after 
some  subset  iptions  had  been  paid 
to  the  directors,  in  whom  the  ma- 
nagement of  the  concern  was 
vested,  but  before  any  part  of  the 
money  was  laid  out  at  interest, 
the  directors  resolved  to  abandon 
the  project :  Held,  that  each  sub- 
scriber might  in  an  action  for  mo- 
ney had  and  received,  recover  the 
whole  of  the  money  advanced  by 
him,  without  the  deduction  of  any 
part  towards  the  payment  of  the 
expences  incurred.  By  the  scheme 
it  appeared  that  the  money  sub- 
scribed was  to  be  laid  out  at  in- 
terest, and  to  enure  to  the  benefit 
of  the  survivors ;  the  subscribers 
were  to  be  governed  by  regulations 
made  by  the  directors,  and  at  the 
end  of  a  year  shares  were  to  be 
issued,  and  to  be  transferrable : 
Held,  that  this  was  not  an  under- 
taking within  the  operation  of  the 
statute  6G.  1.  c.  18.  NockelU  v. 
Crosley  and  Others^  H.5&6G.^. 

814 

ATTORNEY. 

<9ee  Action  ON  THE  Case,  5.  LtEN,l. 
Pleading,  40.  Practice. 

1.  The  court  will  order  an  attorney's 
bill  to  be  taxed,  though  it  consists 
merely  of  a  charge  for  drawing  a 
warrant  of  attorney  and  attending  . 
a  defendant  respecting  it.     Wilson  \ 


Gent,  one,  Sfc.  v.  GtUteridgey   T. 
5G.4.  Page  157 

2.  Where  an  application  is  made  to 
set  off  costs  and  damages  in  one 
action  against  those  recovered  in 
a  cross  action,  an  attorney  has  a 
lien  on  the  judgment  obtained  by 
his  client  against  the  opposite 
party,  to  the  extent  of  his  costs  of 
that  cause  only.  Stephens  v.  Wes^ 
ton  and  Griffithsy  M.  5  G.  4.     535 

3.  A  special  case  was  stated  for  the 
opinion  of  the  Court.  The  greater 
part  of  the  statement  was  fictitious. 
The  Court  fined  the  attorney.  In 
the  Matter  ofElsam,  an  Attorney , 
M.  5  G.  4.  597 

AUTREFOIS  ACQUIT. 
See  Pleading^  31. 

AWARD. 
See  Arbitrament. 

BAIL. 
See  Practice. 

BANKRUPT. 

1.  A  debt  contracted  in  England  by 
a  trader  residing  in  Scotland  is 
barred  by  a  discharge  under  a 
sequestration  issued  in  conformity 
to  the  54  G.4.  c.ld7.  in  like  man- 
ner as  debts  contracted  ip  Scotland* 
Sidf^tvay  v.  Hay,  T.  5  G.4.         12 

2.  The  assignee  of  a  bankrupt  is  not 
liable  to  the  messenger  under  the 
commission  for  fees  due  to  him 
before  the  choice  of  the  assignee. 
Burwood  V.  Feltony  T*  5  G.  4.     4S 

3.  Where  a  private  act  of  parliament, 
entitled  "  An  act  to  enable  a  cer- 
tain insurance  society  to  sue  and  be 
sued  in  the  name  of  their  secre- 
tary,*' enacted  that  they  might 
commence  all  actions  and  suits  in 
his  name  as  nominal  plaintiff:  Held, 
that  this  did  not  enable  the  secre- 
tary to  petition,  on  behalf  of  the 

society, 
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society,  for  a  commission  of  bank- 

•  ruptcy  against  their  debtor.  Guthrie 

Y.Fisk,  T.5GA.  Page  178 

4.  Declaration  in  sci.  fa.  stated  that 
"  R.  S.  (the  plaintiff  in  the  original 
action),  became  bankrupt,  where- 
upon a  commission  was  duly  award- 
ed against  him,  and  E.  F.y  R.  B.y 
and  J.  T.  (the  plaintiffs  in  the  sci. 
fa.)  were  duly  chosen  assignees  of 
the  estate  and  effects  of  the  said 
22.  S.  under  the  commission,  and 
now  on  behalf  of  the  said  E.F., 
R.B.f  and  J.  T,  as  assignees  as 
qforesaidy  we  have  been  informed, 
&c. :"  Held,  that  this  was  good 
(defendant  not  having  demurred 
to  it),  without  an  express  averment 
that  an  assignment  of  the  bank- 
rupt's effects  was  made;  for  that 
the  expression  '<  assignees  as  afore- 
said" might  mean  '*  persons  to 
whom  an  assignment  has  been 
made ;"  and  the  5  G.  2.  c.  80.  s.  26. 
having  directed  the  choice  of  as- 
signees to  be  followed  up  by  an 
assignment  of  the  effects  to  the 
persons  chosen,  the  Court  might 
presume  that  «uch  an  assignment 
was  made. 

,  Semble,  that  the  objection  would 
have  been  fatal  if  maae  the  ground 
of  special  demurrer.  Fletcher  v. 
Pogson,  T.5GA.  192 

5.  The  Court  will  order  an  exonere- 
tur  to  be  entered  on  the  bail  piece 
in  all  cases  where  the  defendant  is 
entitled  to  be  discharged  out  of 
custody;  and  therefore  where  a 
defendant  obtained  a  certificate 
under  a  commission  of  bankruptcy 
before  trial,  and  did  not  plead  it 
puis  darrein  continuance,  the  Court 
relieved  the  bail  on  motion. 

The  defendant  had  become  bank- 
rupt thrice,  and  had  not  paid  15^. 
in  the  pound  to  his  creditors  under 
the  second  commission :  Held,  that 
the  third  commission  was  not  there- 
fore void,  but  voidable  only.  Todd 
v.  Maxfield,  T.  5  G.  4.  222 


6.  A.,  B.,  and  C  carried  on  the  busi- 
ness of  bankers  in  copartnerdup. 
A.  advanced  Jarge  sums  of  monejr 
to  the  concern,  which  he  raised  hj 
selling  out  stock,  and  he  took  se- 
parate bonds  for  IS^OOO^.  from  B. 
and  C  conditioned  for  the  replac- 
ing of  9000/.  3  per  cent,  couolt. 
by  each,  being  their  respectife 
proportions  of  the  stock  sold  bj 
A.  The  stock  not  being  replaced, 
A.  brought  actions,  and  recovered 
judgments  on  the  bonds.  A,  after- 
wards retired  from  the  concen, 
and  at  that  time  20,CXXM.  3  per 
cent,  consols,  w^as  due  to  him ;  bj 
the  deed  of  dissolution  B.  and  C 
covenanted  to  replace  it  by  four 
instalments,  and  that  if  they  fiuled 
to  do  so.  A,  might  resort  to  the 
judgments  recovered  on  the  bonds; 
and  further,  that  he  should  hsfc 
a  lien  on  certain  specified  securitks 
for  that  debt,  and  also  as  an  in- 
demnity against  partnership  debts 
which  they  covenanted  to  pay. 
One  instalment  was  replaced  when 
due,  but  B.  and  C  having  &iJed 
to  replace  the  second,  a  new  agree- 
ment (not  under  seal)  was  entered 
into,  whereby  it  was  agreed  that 
the  transaction  should  be  consi- 
defed  as  a  loan  of  money  from  tbe 
'  first,  and  that  the  sum  produced 
by  the  sale  of  the  15,000/.  S  per 
eents.  which  remained  due,  whidi 
was  10,088/.,  should  be  the  debt, 
and  should  be  rep^d  at  a  future 
day  with  5  per  cent,  interest.  Tlie 
value  of  15,000/-  3  per  cent,  cod- 
sols,  at  the  date  of  this  last  agree- 
ment, was  8457/.  Before  any  part 
of  the  10,083/.  was  paid,  B.  and  C 
became  bankrupts,  and  at  the  issu- 
ing of  the  commission  two  out  of 
the  three  remaining  days  fixed  by 
the  deed  of  dissolution  for  the  re- 
transfer  of  stock  had  passed:  Held, 
that  the  second  agreement  was  void 
for  usury,  but  that  the  deed  of  dis- 
solution remained  binding,  and  that 

A,  might 
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A*  might  prove  under  the  com-! 
mission  against  B*  and  C.  for  the 
15,000/.  3  per  cent,  consols,  the 
value  of  the  two  instalments  due 
before  the  bankruptcy,  to  be  ascer- 
tained by  the  price  of  consols  on 
the  days  when  those  sums  respect- 
ively became  due ;  the  value  of  the 
third  to  be  taken  at  the  price  of 
consols  on  the  day  when  tne  com- 
mission issued,  with  a  rebate  for 
the  interval  between  that  day  and 
the  day  fixed  for  the  re-transfer  of 
that  instalment ;  and  further,  that 
A.  still  had  the  lien  givei^  by  the 
deed.  A.  having  paid  certain  old 
partnership  debts  ailer  he  led  the 
concern :  Held,  secondly,  that  he 
might  prove  for  those  also.  Whilst 
A»  remained  in  the  bank  he  re- 
ceived interest  upon  his  advances, 
without  any  deduction  for  pro- 
perty tax :  Held,  thirdly,  that  no 
deduction  was  to  be  made  in  re- 
spect of  that  from  the  sum  to  be 
proved  by  him,  inasmuch  as  it  did 
not  appear  that  the  bankrupts  had 
accounted  to  government  for  the 
property  tax  on  the  monies  so  paid. 
Parker  v.  Ramsbottom  and  Others^ 
T.  5  G.  4.  Page  257 

7*  By  lease  the  lessor  demised  to  the 
lessee  a  colliery  and  all  the  en- 
gines, machinery,  and  other  im- 
plements, effects,  and  things  then 
tying  on  or  about  the  colliery,  or 
used  or  employed  therewith,  and 
mentioned  in  a  certain  inventory 
and  valuation  then  made,  haben- 
dum for  21  years,  at  a  certain  rent 
therein  mentioned.  The  lease  con- 
tained a  proviso  for  re-entry  in  case 
the  rent  should  be  in  arrear  for  the 
space  of  thirty  days;  and  also  a 
proviso  that  on  the  expiration  or 
other  sooner  determination  of  the 

.  demise,  the  lessee  should  leave  and 
yield  up  to  the  lessor  all  engines, 
machines,  effects,  and  things  be- 
longing to  and  used  in  the  said 
colliery ;  and  that  an  inventory  and 


valuation  should,  three  months  pre- 
vious thereto,  be  made  and  taken 
by  two  indifferent  persons  to  be 
appointed  by  the  parties  respect- 
ively, or  by  an  umpire ;  and  such 
inventory  should  be  compared  with 
the  then  present  inventory  and 
valuation,  and  that  the  difference 
in  the  value  of  the  engines,  &c. 
should  be  paid  by  the  landlord  or 
tenant  to  the  other,  according  as 
it  was  greater  or  less  than  the  value 
at  the  time  of  the  letting.  The 
tenant  entered  and  occupied  the 
colliery,  machinery,  &c.,  and  fail- 
ing in  the  payment  of  the  rent, 
the  lease  became  forfeited,  and 
the  landlord  recovered  a  judgment 
in  ejectment  in  rrini/y  term  1818, 
but  did  not  execute  his  writ  of 
possession  until  the  9th  of  No" 
vember  1819.  On  the  following 
day  the  tenant  conmiitted  an  act 
of  bankruptcy.  The  lease  having 
beconce  forfeited  by  the  act  of  tlie 
tenant^  no  inventory  or  valuation 
of  the  machines  and  other  effects 
and  things  belonging  to  the  col- 
lieries, was  made  three  months 
before  the  determination  of  the 
demise:  Held,  however,  as  the 
tenant  by  his  own  act  had  deter* 
mined  the  lease,  and  had  thereby 
rendered  it  impracticable  for  the 
landlord  to  have  a  valuation  made 
three  months  before  the  deter- 
mination of  the  demise,  that  the 
latter  was  entitled  without  any 
such  valuation  having  been  made, 
to  resume  the  possession  of  the  fix- 
tures, machinery,  and  other  effects 
used  in  the  colliery  upon  the  de- 
termination of  the  demise  by  such 
forfeiture ;  and  that  he  was  entitled 
to  resume  such  possession  even 
of  new  machinery  erected  by  the 
tenant  during  the  term. 

Held,  secondly,  that  the  tenant 
never  had,  under  this  demise,  the 
possession,  order,  or  disposition  of 
the  fixtures,  or  moveable  articles, 

within 


mem  lu  ±nnug  term  isis,  anu 
the  execution  of  the  writ  of  hab. 
Tac.  posa.  on  the  9th  of  November 
1819,  the  bankrupt  continued  to 
work  the  coMierv,  and  to  have  (he 
UK  of  the  machinery  and  impie- 
menti :  Held,  that  during  this 
period,  the  bankrupt  had  not  the 
order  or  diRpoeition  of  the  ma- 
chinery and  implemente,  within  the 
meaning  of  the  statute  of  James. 
Slorer  and  Others,  Assignees,  v. 
Hunter,  T.5G.*.  Page  S68 

8-  A.,  a  merchant  in  London,  or- 
dered goods  to  be  made  by  B.,  a 
manufacturer  in  the  countrv.  The 
goods  were  made  to  order,  but 
before  they  were  forwarded  to  A., 
S.  committed  an  act  of  bankruptcy, 
and  afterwards  shipped  the  goods, 
having  previously,  but  after  the 
act  of  bankruptcy,  drawn  upon  A. 
a  bill  of  exchange  for  a  larger  sum 
than  the  price  of  the  goods  or- 
dered, which  bill  A.  accepted,  not 
then  knowing  that  B.  had  com- 
mitted an  act  of  bankruptcy.  The 
Soodi  having  afterwards  come  to 
le  possession  of  A.,  it  was  held, 
that  the  assignees  were  entitled  to 
recover  them,   because,  the  pro- 

E'erty  in  them  remained  in  the 
ankrupt,  both  at  the  time  when 
the  act  of  bankruptcy  was  corn- 


kept 
wil'e'i 
was! 
at  th 

suita 
she  I 

nishe 

^pe 

when 

ho  US' 

enqu 

the 

good 


tbec 
actioi 
Mom 


BILL  OF  EXCHANGE. 


887 


vanced  a  further  sum  of  money,  on 
the  general  credit  of  the  borrower, 
which  enabled  the  latter  to  pay  the 
bill,  it  was  held  the  payment  of  the 
usurious  interest  was  complete  as 
soon  as  the  bill  was  paid.  Wright 
V.  Laing,  T.  5  G.  4.  Page  165 
2.  Certain  bills  of  exchange,  drawn 
upon  and  accepted  by  the  E,  L 
Company  in  favor  of  W.  H.  in 
Indiat  were  afterwards  indorsed  to 
D.  and  C  by  an  agent  for  fV.  i/., 
under  a  supposed  authority  given 
by  a  power  of  attorney,  which  was 
seen  and  inspected  by  the  ac- 
ceptors ;  D.  and  C.  indorsed  the 
bills  to  B,  and  Co.  their  bankers,  in 
order  that  the  latter  might,  as  their 
agents,  present  them  for  payment 
when  due ;  B.  and  Co.  put  jtheir 
names  on  the  back  of  the  bills  pre- 
sented them  for  payment,  and  re- 
ceived the  amount,  which  they 
soon  af\er  paid  over  to  their  prin- 
cipals. It  was  afterwards  disco- 
vered that  the  power  of  attorney 
eiven  by  IV.  H.  did  not  authorise 
bis  agent  to  indorse  the  bills,  and 
the  administrator  of  fT,  //.,  in  an 
action  against  the  acceptors,  re- 
covered the  amount  of  them. 
The  acceptors  then  brought  an 
action  against  B.  and  Co.,  and 
declared  on  a  supposed  undertaking 
by  them,  that  they,  as  holders, 
were  entitled  to  receive  the  amount 
of  the  bills.  The  jury  found  that 
the  plaintiffs  paid  the  bills  on  the 
faith  of  the  power  of  attorney,  and 
not  of  the  indorsement  by  the  de- 
fendants, and  that  the  latter  paid 
over  the  money  before  they  had 
notice  of  the  invalidity  of  the  first  in- 
dorsement :  Held,  that,  under  these 
circumstances,  the  plaintiffs  could 
not  recover  against  the  defendants. 
Semble,  that  an  indorser  does 
not  impliedly  warrant  the  validity 
of  prior  indorsements.  The  East 
India  Company  v.  Tritton  and 
(Mers,  T.  5  G.  4.  280 


3.  Certain  bills  of  exchange  pur- 
porting to  have,  amongst  others, 
the  indorsement  of  i/.  and  Co. 
bankers  of  Manchester^  were  pre- 
sented for  payment  in  London,  at 
a  house  where  the  acceptance  ap- 
pointed them  to  be  paid  ;  payment 
being  refused,  the  notary  who 
presented  them,  took  them  to  the 
plaintiff,  the  London  correspondent 
of  H.  and  Co.,  and  asked  him  to 
take  up  the  bills  for  their  honor. 
He  did  so,  and  struck  out  the  in- 
dorsements subsequent  to  that  of 
H.  and  Co.,  and  the  money  was 
paid  over  to  the  defendants,  the 
holders  of  the  bills.  The  same 
morning,  it  was  discovered  that  the 
bills  were  not  gennine,  and  that 
the  names  of  the  drawer,  acceptor, 
and  //•  and  Co.  were  forgeries. 
Plaintiff  immediately'sent  notice  to 
the  defendant,  and  demanded  to 
have  the  money  repaid.  This  no- 
tice was  given  in  time  for  the  post, 
so  that  notice  of  the  dishonor 
could  be  sent  the  same  day  to  the 
indorsers :  Held,  that  the  plaintiff 
having  paid  the  money  through  a 
mistake,  w&s  entitled  to  recover  it 
back,  the  mistake  having  been  dis- 
covered before  the  defendant  had 
lost  his  remedy  against  the  prior 
indorsers:  H^ld,  secondly,  that 
the  rights  of  the  parties  were  not 
altered  by  the  erasure  of  the  in- 
dorsements, that  having  been  done 
by  mistake,  and  being  capable  of 
explanation  by  evidence.  Wilkin^ 
son  and  Others  v.  Johnstone  and 
Others,  M.  5  G.  4.  Page  428 

4.  A.  and  Co.,  resident  in  Americaf 
employed  B.,  resident  at  Birming^ 
ham  in  this  country,  to  purchase 
and  ship  goods  for  them.  On  ac- 
count of  such  purchases  they  sent 
to  B.  a  bill  drawn  by  C  in  America 
on  D.  in  London,  but  did  not  in- 
dorse it.  B.  employed  his  bankers 
to  present  the  bill  ^r  acceptance. 
D.  refused  to  accept ;  but  of  this 
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the  bankers  did  not  give  notice  I 
until  the  day  of  payment,  when 
it  was  again  presented  and  dis- 
honored. Before  the  bill  arrived 
in  this  country,  C.  became  bank- 
rupt, and  he  had  not  either  when 
the  bill  was  drawn,  or  at  any  time 
before  it  became  due,  any  funds  in 
the  hands  of  2).,  the  drawee.  In 
an  action  by  B.  against  the  bankers 
for  neglecting  to  give  him  notice 
of  the  non-acceptance  of  the  bill  : 
Held,  that  inasmirch  as  A*  and  Co. 
not  having  indorsed  the  bill,  were 
not  entitled  to  notice  of  the  dis- 
honor, and  still  remained  liable  to 
jB.  for  the  price  of  the  goods 
sent  to  them,  and  the  drawer 
was  not  entitled  to  notice,  ns  he 
had  no  funds  in  the  hands  of  the 
drawee ;  B.  could  not  recover 
the  whole  amount  of  the  bill, 
but  such  damages  only  as  he  had 
sustained  in  consequence  of  having 
been  delayed  in  the  pursuit  of  his 
remedy  against  the  drawer.  Van 
Wart  v.  WooUey  and  Others^  M. 
5G.4.  Page  459 

6.  Where  a  bill  of  exchange  was  sto- 
len' during  the  night,  and  taken  to 
the  office  of  a  discount  broker 
early  in  the  following  morning, 
by  a  person  whose  features  were 
known,  but  whose  name  was  un- 
known to  the  broker,  and  the  latter 
being  satisfied  with  the  name  of 
the  acceptor,  discounted  the  bill, 
according  to  his  usual  practice, 
without  making  any  enquiry  of  the 
person  who  brought  it :  Held  that, 
m  an  action  on  the  bill  by  the 
broker  against  the  acceptor,  the 
jury  were  properly  directed  to  find 
a  verdict  for  the  defendant,  if  they 
thought,  that  the  plaintiff  had 
taken  the  bill  under  circumstances 
which  ought  to  have  excited  the 
suspicion  of  a  prudent  and  careful 
man ;  and  they  having  found  for 
the  defendant,  the  Court  refused 
to  disturb  the  verdict.  Gill  v.  Cu- 
bitt  and  Olhers,  M.  5  G.  4.         466 


BOND. 

1.  Where  a^  foreign  prince  gave 
bonds,  whereby  he  declared  him- 
self and  his  successors  bound  to 

~  every  person  who  should  for  the 
time  being,  be  the  holders  of  the 
bonds  for  the  payment  of  the  prin- 
cipal and  interest  in  a  certain  man- 
ner: Held,  that  the  property  io 
those  instruments  passed  by  the 
delivery,  as  the  property  in  bank 
notes,  exchequer  bills,  or  bills  of 
exchange  payable  to  bearer ;  and 
that  consequently  an  agent  in 
whose  hands  such  a  bond  W3> 
placed,  for  a  special  purpose,  migbc^ 
confer  a  good  title  by  pledging  it 
to  a  person  wbo  did  not  know  thai 
the  party  pledging  was  not  the 
real  owner.  Georgier  v.  MieriSi 
and  Another^  T,  5  G.  4.      Page  45 

2.  A.B.  seised  of  lands  in  fee  simple 
at  the  time  of  her  death,  io  the 
possession  of  a  tenant  from  year  to 
year^  died,  leaving  C.  jD.  her  heir 
at  law.  No  rent  was  ever  paid  to 
him,  it  being  supposed  that  the 
lands  passed  to  a  devisee  under  the 
will  of  A.  B*  After  the  death  ot 
C.  2).,  his  son  and  heir  at  law 
brought  ejectment  and  recovered 
the  lands.  In  debt  against  the  ifoq 
as  heir  of  C.  Z>.,  on  a  bond  given 
by  the  latter,  to  which  the  son 
pleaded  no  assets  by  descent  from 
bis  father,  it  was  held  that  the  fa- 
ther was  seised  injact  of  the  lands 
in  question,  that  they  descended 
from  him  to  his  son,  and  were 
therefore  assets  in  the  hands  of  the 
latter,  liable  to  the  bond  debt. 
Bushby  and  Another^  Excutors,  v. 
Dijcon,  T>  5  G.  4.  Page  29S 

CARRIER. 

1 .  The  driver  of  a  van  passing  to  and 
from  London  and  York,  is  a  car- 
rier within  the  meaning  of  tlie 
S  Car,  1.  C.4.,  and  liable  to  be 
convicted  in  the    penalty  of  20i. 

for 


CHARTER-PARTY. 


COMPOSITION. 


889 


for  travelling  on  the  Lord's  day. 
Ex   parte    Middletojiy    T.  5  G.  4*. 

Page  164r 
2.  An  agent  employed  by  a  com- 
mercial house  in  London  to  collect 
debts  in  the  country,  delivered  a 
parcel  containing  bank  notes  to  a 
common  carrier,  to  be  forwarded 
to  his  principals  in  London,  which 
parcel  was  lost.  The  carriers  had 
given  notice,  that  they  would  not 
be  accountable  for  parcels  con- 
taining bank  notes.  The  agent 
had  no  knowledge  of  such  notice, 
but  the  principals  had  :  Held,  that 
it  was  their  duty  to  have  instructed 
their  agent  not  to  send  bank  notes 
by  that  carrier,  and  that  the  latter 
was  not  responsible.  Mayhexv  and 
another  v.  Fames  and  Another^ 
H.  5&6  G. 4.  601 

CERTIORARI. 

1.  An  ejectment  brought  in  an  in- 
ferior court  on  a  lease  executed 
and  sealed  on  the  premises,  which 
were  within  the  jurisdiction  of  the 
court,  may  be  removed  to  this 
Court  by  certiorari,  if  there  be 
any  ground  for  believing  that  it 
cannot  be  impartially  tried  in  an 
inferior  court.  Patterson  dem. 
Gradridge  v.    Eades,    M.  5  G-  4. 

550 

2.  The  appointment  of  surveyors  of 
highways,  under  the  13  G.  3.  c.78., 
cannot  be  removed  into  this  Court 
by  certiorari.  The  King  v.  The 
Justices  of  St,  Albans,  //.  5  & 
6  G.  4.  698 

CHARTER-PARTY. 

Where  the  commander  of  a  ship, 
entered  into  a  charter-party  (not 
under  seal),  whereby  the  charterer 
agreed  to  pay  freight  generally, 
without  saying  to  whom :  Held, 
that  the  owner  having  demanded 
and  received  the  freight,  the  com- 
VOL.  III. 


mandcr  could  not  maintain  an 
action  for  it  against  the  charterer, 
although  he  had  given  him  notice 
not  to  pay  it  to  any  one  but  him- 
self. Atkinson  v.  Cotestvorfh,  H. 
5  &  6  G.  4.  Page  647 

CHURCHWARDENS. 

See  Settlement  by  Apprentice- 
ship. 

COMMITINIENT. 
See  Conviction,  2. 

COxMPOSITION. 

1.  A  tenant  conveyed  his  interest  in 
leasehold  premises  to  trustees  for 
the  benefit  of  his  creditors,  by 
deed  containing  a  proviso,  that  if 
all  and  every  of  the  creditors  should 
refuse  to  execute  or  consent  to  the 
deed  within  six  months  from  the 
date  thereof  it  should  be  void : 
Held,  that  the  non-execution  of 
the  deed  by  a  particular  creditor, 
was  not  evidence  of  a  refusal  by 
him  to  execute  or  assent,  but  that 
it  was  incumbent  on  a  party  seek- 
ing to  avoid  the  deed  to  shew  a 
positive  refusal  to  execute  or  as- 
sent to  the  deed.  Holmes  v.  Love 
and  Tucker,  T,  5  G.  4.  242 

2.  In  an  action  by  the  assignee  of  a 
bankrupt,  it  was  referred  to  an 
arbitrator  to  take  accounts  be- 
tween the  parties,  with  liberty  to 
him  to  state  on  the  face  of  his 
award  any  point  of  law  that  either 
party  might  require.  The  arbitra- 
tor by  his  award  found  the  follow- 
ing facts.  The  defendant,  before 
the  bankruptcy,  had  accepted  bills 
drawn  upon  him  by  the  bankrupt. 
These  bills  had  been  paid  away  to 
creditors  of  the  bankrupt.  At  the 
time  of  his  accepting  the  bills  the 
defendant,  as  the  agent  of  the  bank- 
rupt, had  in  his  hands  money  of 
the  bankrupt  to  the  full  amount  of 
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the  lum  for  which  the  bills  ivere 
drawn,  and   these  funds  had 
been  withdrawn  at  the  time  of  liis 
bankruptcy'.     After  the  bills  be 
came  due  respectively,  and  bifiiri 
the  act  of  bankruptcy,  the  lioKlcn 
of  the  bills,  in  order  to  relieve  tlio 
defendant  from  his  resporsiliilit^ 
to  them,  took  from  the  deluiHlnin 
a  camposition   upon   the  accept' 
ances,  and  delivered  up  tlie  bills  to 
the  defendant;  but  the  bankrupt 
wae  not  a  party  to  this  arrungc- 
ment.    The  award  then  stated,  that 
in  taking  the  accounts  betni'en  i1i< 
parties,  the  arbitrator  had  not  ul 
lowed  the  amount  of  the  sums  fa 
which  the  bills  were  drawn  tu  hi 
Kt  off  by  the  defendant,  bnr  only 
the  amount   of  the  compafiilor 
Held,  that  the  defendant  u^i.s  v. 
titled  to  have  the  full  amount 
the  bills  allowed  him  in  acctiiii 
Stonehoute,  Auignee,  v.  Read,  11. 
&6G.4.  l^geOGy 

CONVEYANCEll. 
See  Assumpsit,  ?■ 

CONVICTION. 

1.  The  driver  of  a  van  passing  to 
and  from  London  and  Yor/.;  U  a 
carrier  within  the  meaning  of  lli 
S  Car.  1.  C.4.,  and  liable  lo  b 
convicted  in  the  penally  ol"  '20.i. 
for  travelling  on  the  Lord's  day. 
Ex  parte  Middtctoti,  T.  5  G.  \. 
16+ 

S.  In  an  action  against  a  magii^iriLie 
for  false  imprisonment,  the  pbintiH' 
proved  a  commitment  for  a  certain 
alleged  offence.  The  defendant 
proved  a  conviction  of  the  plaintiD' 
for  an  offence  different  from  lliat 
recited  in  the  commitment :  Held, 
that  this  conviction  was  no  justifi- 
cation of  the  imprisonnient. 

The  defendant,  in  order  to  de- 
prive the  plaintiffof  his  costs  iiculcr 
the43G.3.  c.l4].,  tendered  cvi- 


CORPORATION. 

dencc  to  sliew  that  the  oOeuce 
mentioned  in  the  convJctiou  bad 
actually  been  committed  by  the 
plaintiff:  it  was  held,  honeTec, 
that  that  statute  applied  only  to 
cases  where  convictions  bad  been 
quashed,  and,  therefore,  tbat  ttie 
evideace  was  not  admissible  for 
tbat  purpose.  Quaere,  whether  it 
was  admissible  id  mitigation  cT 
damages.  Rogers  v.  Jones,  iV. 
5  G.  4.  Page  409 

COPYHOLD. 

1.  Tlie  Court  will  grant  a  mandamiu 
to  admit  a  copyholder  claimir^ 
by  descent.  The  King  v.  Tki 
Makers,  Keepers,  JVardent,  tud 
Commoners  q/"  the  liraoert'  Coa. 
pan}/,  T.  5  G.  *.  172 

$.  Semble,  that  coparceners  are  en- 
titled to  be  admitted  to  copyhold 

,  tenements  as  one  heir,  and  upon 
tbe  payment  of  one  set  of  feei. 
The  King  v.  The  Lord  of  tkt  Ma- 
nor of  Boniail,  and  Adam  WelUj, 
Steward  of  the  said  Manor,  T. 
5G.+.  j:3 

CORPORATION. 

1.  Where  a  charter  does  not  require 
the  members  of  a  corporation  to 
be  resident,  the  Court  will  not 
grant  a  mandamus  conimandiog 
the  corporation  to  meet  and  con- 
sider of  the  propriety  ofremotiai; 
from  their  offices  non-resident  cor- 
porators, unless  their  absence  has 
been  productive  of  some  serioiu 
inconvenience. 

An  alderman  is  not  bound  lo 
reside  within  the  borough,  unless 
that  is  necessary  to  the  dischar;ge 
of  tlie  duties  of  his  office,  or  re- 
quired by  the  charter.  The  King 
V.  T/ie  Mayor  and  Aldermen  of  the 
Borough  ^ Porlsmouth,  T.  5G.4. 
152 

2.  In  an  action  for  the  breach  of  s 
bye  law,  restraining  persons  from 

exercising 


CORPORATION. 


COSTS. 
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exercising  trades  within  the  limits 
of  a  corporate  city,  unless  they  be- 
come freemen,  the  Court  will  com- 
pel the  corporation  to  allow  the 
defendant  to  inspect  the  bye  law 
in  the  corporation  books.  Har- 
rison and  Another  v.  Wiiliamsy  T, 
5G.4!.  Page  162 

S.  Where  an  inhabitant  of  a  borough 
applied  for  a  mandamus  to  the 
mayor  and  steward  of  the  borough, 
to  enrol  and  swear  him  at  the 
Court  leet  of  the  borough  as  a  re- 
siant  and  burgess,  but  did  not  make 
out  an  inchoate  right  in  every  in- 
habitant to  be  a  burgess,  or  that 
any  such  connexion  existed  be- 
tween the  corporation  and  the 
court  leet  as  would  make  swearing 
and  enrolment  at  the  latter  the 
means  of  perfecting  such  right, 
the  Court  refused  the  writ.  The 
King  V.  The  Mai/or,  Sfc.  of  West 
Looe,  H.5&6  G.  4.  677 

4.  By  charter,  the  aldermen,  bailiffs, 
and  burgesses  had  power  to  elect 
two  of  tha  burgesses  to  be  alder- 

•  men  of  the  borough  for  one  whole 
year,  and  they  were  to  have  power 
and  authority  to  execute  by  them- 
selves, or  in  their  absence  by  their 
deputies,  the  office  of  aldermen  of 
the  borough.  The  charter  then 
contained  clauses  by  which  it  was 
provided,  that  in  the  event  of  the 
death  or  removal  of  any  alderman, 
a  new  one  might  be  elected,  who, 
during  the  remainder  of  the  year, 
should  execute  the  office  by  him- 
self or  his  deputy.  It  was  then 
provided,  that  in  the  absence  of 
any  of  the  aldermen  for  the  time 
bemg,  the  bailiffs  and  capital  bur- 
gesses might  elect  one  or  more  of 
the  burgessed  to  supply  the  vacancy 
or  vacancies.  These  substituted  al-* 
dermen  had  no  power  to  appoint 
deputies.  There  then  followed  a 
clause,  which  directed  that  the 
aldermen  for  the  time  being,  during 
the  time   they  should  remain  in 


their  offices,  should  be  justices  of 
the  peace  within  the  borough : 
Held,  that  this  charter  did  not 
enable  the  aldermen  elected  for 
the  year  to  delegate  their  office  of 
justice  of  the  peace,  and,  therefore, 
that  a  deputy  alderman  was  not  a 
justice  of  peace  for  the  borough. 

Qucerey  whether  since  the  statute 
27  H.  8.  c,  24.  s.  2.,  the  crown 
can  delegate  to  a  subject  the 
power  of  appointing  a  justice  of 
the  peace.  Jojies  v.  Williams^  H, 
5&6G. 4.  Page  762 

COST& 
See  Conviction,  2. 

1.  Where  a  defendant  was  by  a 
Judge's  order  allowed  to  go  to  trial 
upon  certain  terms,  upon  payment 
to  the  plaintiff  of  a  certain  sum  of 
money  and  the  costs  incurred  up 
to  the  date  of  the  order;  and  the 
plaintiff  consented  to  the  trial  pro- 
ceeding on  those  terms  before  the 
costs  had  been  paid :  Held,  that 
the  defendant  having  obtained  a 
verdict,  was  bound  to  pay  those 
costs,  and  could  not  set  them  off 
against  those  afterwards  taxed  for 
him  on  the  postca.  Aspinall  v. 
Stamp,  T.5G.^.  108 

2.  The  inhabitants  of  a  totony  not 
within  any  hundred,  are  not  en- 
titled to  be  re-imbursed  the  ex- 
pences  which  they  incur  in  de- 
fending actions  brought  against 
them  on  the  57  G.  3.  c.  19.  5.38., 
to  recover  the  damages  done  by 
tumultuous  assemblies.  Rex  v. 
The  Justices  of  King*s  Lynn^  T. 
5  G.  4.  147 

3.  If  a  defendant  remove  an  indict- 
ment here  by  certiorari,  giving  the 
usual  recognisance  under  statute 
5  W.Sf^  M.  c.  11.,  and  be  found 
guilty  and  die  before  the  day  in 
bank,  his  bail  are  liable  to  pay  the 
costs.     Rex  V.  Turnery  T.  5  G.  4. 

160 
3  M  2  4.  Where 
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4.  Where  a  defendant  was  arrested 
and  holden  to  special  bail  for  28/., 
and  paid  2/.  into  court,  and  after- 
wards the  cause  before  it  came  on 
for  trial,  and  all  matters  in  differ- 
ence were  referred  to  an  arbitrator, 
who  had  power  to  examine  the 
parties  and  call  for  books,  &c.  and 
It  was  asreed  that  the  costs  should 
abide  uie  event ;  the  arbitrator 
haying  awarded  to  the  plaintiff  the 
sum  of  1/.  19f.,  a  motion  was  made 
to  allow  the  defendant  his  costs : 
Held,  that  this  was  not  a  case 
within  the  43  G.  3.  c.  46.  s>  3.,  and 
that  the  defendant  was  not  entitled 
to  costs.  Keene  v.  Deeble,  M. 
5G.4f.  Page  491 

5«  Where  an  application  is  made  to 
set  off  costs  and  damages  in  one 
against  those  recovered  in  a  cross 
action,  an  attorney  has  a  lien  on 
the  judgment  obtained  by  his  client 
against  the  opposite  party,  to  the 
extent  of  his  costs  of  that  cause 
only.  Stephens  v.  JVeston  and  Grif- 
Jiths,  M  5.  G.  4.  535 

COURT  BARON. 

See  Pleading,  29. 

COURT. 

Upon  error  from  an  inferior  court, 
it  appeared  by  the  record  that  in 
an  action  of  debt,  a  summons  and 
attachment  issued  at  the  same  time, 
and  were  returnable  at  the  same 
time ;  neither  of  them  was  serv- 
ed personally  on  the  defendant. 
At  the  return  of  these  writs  the 
plaintiff  declared,  and  at  a  subse- 
quent court  had  judgment  by  de- 
fault, the  defendant  never  having 
appeared,  and  no  appearance  hav- 
ing been  entered  for  him.  The 
recorder  of  the  inferior  court  cer- 
tified this  to  be  the  practice  of 
the  court  according  to  immemorial 
custom  I  Held,  that  the  custom  to 


declare  against  a  defendant  before 
entry  of  appearance  by  him,  or  by 
some  person  for  him,  was  bad  in 
law. 

Semble,  that  the  custom  to  issue 
a  summons  and  attachment  at  the 
same  time  was  also  bad.  WUliams 
V.  Lord  Bagoi  (in  Error)^  H.5& 
6  G.  4.  Page  T72 

COVENANT. 

1.  By  deed,  reciting  the  grant  of  two 
distinct  annuities  to  A»  and  B. 
during  the  life  of  the  grantors  and 
the  survivor,  it  >vas  witnessed,  that 
C  covenanted  with  A.  and  B.  and 
their  executors,  to  pay  the  annui- 
ties, or  either  of  them,  when  the 
grantors  should  make  default  in 
payment :  A.  died :  Held,  that  the 
mterest  in  the  annuities  being  se- 
veral the  covenant  was  also  several, 
and  that  the  annuity  granted  to  A. 
being  in  arrear,  his  executor  nugbt 
maintain  an  action  against  C.  IFi- 
therSf  Executor,  v.  Bircham  and  An- 
other^ Executors^  T,  5  G^^.      254 

2.  A.  and  B,  by  deed  (reciting  that 
C.  had  lefl  their  estates  in  strict 
settlement,  with  remainder  over  on 
failure  of  issue  male  to  2>.),  out  of 
their  regard  to  Z).  and  considering 
that  C.  had  made  no  other  prori- 
sion  for  him,  agreed  with  2).,  his 
executors  and  administrators,  to 
pay  him  an  annuity  for  twenty-one 
years,  if  A.  and  B.  or  the  survivor 
of  them  should  so  long  live ;  and 
in  case  of  the  death  of  Z).  within 
the  term,  to  his  child  or  children, 
if  any,  in  such  proportions  as  D. 
should  appoint,  or  in  default  of  ap- 
pointment, to  all  of  them  equally ; 
and  if  there  should  be  no  child,  to 
his  then  wife,  so  lon^  as  she  should 
remain  a  widow.  Z>.  covenanted 
with  A.  and  2?.,  their  executors, 
6cc.,  that  in  case  he  or  his  heirs 
should  come  into  possession  of  the 
said  estates  under  the  will  of  Tn 

then 


COVENANT. 

then  that  he  D.,  hia  heirs,  execu- 
tors, or  administrators,  should  pay 
to  the  executors  or  administrators 
of  A.  anil  B.,  or  the  survivors  of 
them,  all  sums  of  money  received 
by  biro,  his  cbiJdren,  orwife,  forand 
on  account  of  the  annuity.  D., 
his  wife  and  child  died  within  tlic 
term,  and  it  was  held,  that  ttic 
deed  did  not  operate  as  the  grant  of 
an  annuity  for  the  term  of  twenty- 
one  years  absolutely,  but  that  it  wns 
determinable  by  the  death  of -tho 
grantee,  his  children,  and  wife,  and, 
therefore,  that  D.'a  administrator 
was  not  entitled  to  claim  paymeni 
of  the  annuity.  Dorford,  Admi- 
nislraior,  v.  Sluckey,  T.  5  G.  4. 

Page  SOS 
3.  Where,  in  covenant  against  the 
executors  of  A.  B.,  plaintiff  de- 
clared that  A.B.  covenanted  with 
him  and  two  others,  that  his  exe- 
cutors, &c.  should  pay  to  them  an 
annuity  for  the  use  of  a  third  per- 
son, and  averred  that  the  other  two 
never  sealed  the  deed:  Held,  on 
demurrer,  that  all  joint  covenantees 
who  may  sue  must  sue,  and  that  the 
declaration  was  bad,  inasmuch  a.i 
it  did  not  appear  that  any  of  the 
covenantees  had  net  assented  to 
the  deed,  although  (hey  did  not 
seal  it. 

Qusre,  whether  the  declaration 
would  have  been  sufficient  if  it  had 
averred  that  the  two  covenantees 
not  joined,  had  refused  to  assent  to 
the  deed?  Peine  v.  Bury  and 
Another,  EieculoTS,  T.SG.i.  353 
4.  Where  the  tenant,  under  a  lease 
containing  a  covenant  to  repair,  ' 
underlet  the  premises  to  one  who  I 
entered  into  a  similar  covenant,  and 
the  original  lessor  brought  an  action, 
on  this  covenant  in  the  first  leasei 
and  recovered :  Held,  that  the  da- 
mages and  costs  recovered  in  that . 
action,  and  also  the  costs  of  de- 
fending it,  might  be  recovered  as 
spccialdamages  in  an  action  against 


the  undertenant  for  the  breach  of 
his  covenant  to  repair.  Neale  v. 
IVj/llie,  M.  S  G.4.  Page  533 

CUSTOM. 

Upon  error  from  an  inferior  court,  it 
appeared  by  the  record,  that  in  an 
action  of  debt  a  summons  and  at- 
tachment issued  at  the  same  time, 
and  were  returnable  at  the  same 
time  :  neither  of  them  was  served 
personally  on  the  defendant.  At 
the  return  of  these  writs  the  plain- 
tiff declared,  and  at  a  subsequent 
court  had  judgment  by  default,  the 
defendant  never  having  appeared, 
and  no  appearance  having  been 
entered  for  him.  The  recorder  of 
the  inferior  court  certified  this  to 
be  the  practice  of  the  court,  ac- 
cording to  immemorial  custom: 
Held,  that  the  custom  to  declare 
against  a  defendant  before  entry  of 
appearance  by  him,  or  by  some 
person  for  him,  was  bad  ialaw: 

Semble,  That  the  custom  to  issue 
a  summons  and  attachment  at  the 
same  time  was  also  bad,  IViiliamt 
V.  Lord  Bagot  {In  Error)  H. 
S&6  G.i.  772 


DEBT. 

A  debt  contracted  in  England  by  a 
trader  residing  in  Scotland  is  barred 
by  a  discharge  under  a  sequestra- 
tion issued  in  conformity  to  the 
54  G.  3.  c.  J  37.,  in  like  manner  as 
debts  contracted  in  Scotland.  Std- 
aviay  V.  Half,  T.SG.i.  12 

DEED. 

See  Pleadino,  15. 

1.  Where  B.  being  indebted  to  A. 
procured  C.  to  join  with  him  in 
giving  a  joint  and  several  promis* 
sory  note  for  the  amount,  and  af' 
terwards  having  become  further 
indebted,  and  being  pressed  by  A. 
S  M  3  for 


DEVISE. 


895 


lands  from  the  Ist  of  November 
1771  till  the  time  of  his  death  in 
1809.  In  ejectment  against  the 
executor  of  T>  Zr.,  who  survived 
J.  W. :  Held,  that  the  term  "  as- 
signed to  t/.  W^  and  T,  L^  was  not 
destroyed  by  the  feoffment, because 
it  did  not  appear  that  they  ever 
assented  to  it.  T>oe  dem,  of  Mad- 
dock  and  Othersy  v.  Lynes  and  An^ 
other,  T.  5  G.  4.  Page  388 

DEVISE. 

1.  G,E.  seised  of  the  manor  of  A/., 
amongst  other  estates  in  fee,  con- 
veyed it  to  trustees  and  their  heirs, 
to  secure  to  his  wife  an  annuity  for 
her  life,  and  subject  thereto  to  the 
use  of  himself  in  fee.  G,  E,  by  his 
will  duly  executed  to  pass  real 
estates,  recited  and  confirmed  that 
settlement,  and  then  devised  to 
J.E.  (who  died  in  testator's  life- 
time) and  A,  H.C,  and  their  heirs, 
his  freehold  and  copyhold  estate 
in  S.  and  his  freehold  estate  at  H. 
upon  the  following,  amongst  other, 
trusts ;  viz.  in  case  there  should  be 
but  one  son  of  his  daughter  E.  D» 
by  her  husband  T.  D.  who  should 
attain  the  age  of  twenty-one  years, 
then  upon  trust  for  such  son,  his 
heirs  and  assigns  for  ever ;  and  in 
case  there  should  be  two  or  more 
sons  of  Mrs.  D.  who  should  attain 
the  age  of  twenty-one  years,  then 
in  trust  for  the  second  of  such 
sons,  his  heirs  and  assigns  for  ever ; 
and  in  case  there  should  be  no  son 
of  Mrs.  D.  by  the  said  T.  D.  who 
should  live  to  attain  the  age  of 
twenty-one  years,  then  upon  trust 
for  such  of  the  daughters,  if  any, 
of  Mrs.  D.  by  T.  D.  as  should 
first  attain  the  age  of  twenty-one 
years,  or  be  married  under  that  age 
with  the  consent  of  the  trustees  or 
trustee  for  the  time  being  of  that 
his  will,  and  the  heirs  and  assigns 
of  such  daughter  for  ever.     After 


some  pecuniary  legacies,  the  testa- 
tor proceeded  as  follows :  *^  And  as 
to,  for,  and  concerning  all  the  rest, 
residue,  and  remainder  of  the  pro- 
perty of  which  I  shall  be  possessed, 
or  to  which  I  shall  be  entitled  at 
the  time  of  my  decease,  or  over 
which  I  have  a  disposing  power, 
whether  the  same  consists  wholly 
or  in  part  of  estates  of  freehold, 
copyhold,  or  for  years,  money  in 
the  funds,  upon  mortgage,  or  other- 
wise out  upon  security,  or  at  in- 
terest, debts,  or  of  whatever  other 
nature  the  same  or  any  part  thereof 
may  be,  I  give,  devise,  and  be- 
queath the  same  unto  the  said  J.E, 
'  and  A.  H.  C,  their  heirs,  &c.  upon 
trust  to  sell  and  convert  the  same 
into  money,  to  get  in  debts,  &c., 
and  out  of  the  monies  to  be  so 
raised,  in  the  first  place,  to  set 
apart  50,000/.  3  per  cent,  consols, 
in  trust  for  such  son  of  Mrs.  £)• 
who  under  the  trusts  of  a  settle- 
ment now  intended  to  be  forthwith 
made,  shall  become  possessed  of  an 
estate  tail  in  the  manor  of  A/. ;" 
the  residue  to  be  divided  amongst 
the  other  children  of  Mrs.  2). ;  and 
the  testator  made ,/.  E,  and  A.  H.  C. 
executors  of  his  will.  Some  time 
after  making  his  will,  the  testator 
drew  a  line  across  the  direction  to 
sell  the  property  devised  by  the 
residuary  clause ;  and  after  making 
the  will,  the  testator  purchased  a 
considerable  freehold  estate  in  fV, 
and  H.  Testator  aflerwards  made 
and  published  a  codicil,  duly  exe 
cuted  to  pass  freehold  estates, 
whereby,  after  reciting  the  rasure 
before  mentioned,  and  that  he  was 
apprehensive  that  such  rasure,  not 
being  witnessed,  might  lead  to  liti- 
gation, he  declared  by  that  codicil 
that  the  sole  intention  of  such 
rasure  was  to  revoke  that  part 
only  of  the  will  whereby  he  di- 
rected the  sale  of  his  freehold  pro- 
perty. It  then  proceeded :  "  And 
3  M  4  I  do 


1  do  hereby  direct  and  appoint  tliat 
'  the  son  la^vfully  begotten  of  my 
daughter  Mrs.  J),  who  shall  first 
'  attain  tile  age  of  twenty -one  years, 
shall,  on  attaining  euch  age,  change 
'  his  name  for  that  of  E. ;  and  I  give 
and  devise  to  the  said  son  of  my 
daughter,  on  his  attaining  the  age 
of  twenty-one  years,  and  changing 
his  name  to  £.,  a!l  my  freehold 
property,  lands,  tenements,  and 
hereditaments,  to  have  and  to  hold 
to  him,  his  heirg  and  assigns  for 
ever."  Teslator  then  appointed  a 
new  executor  in  the  rooni  of  J.E. 
then  deceased,  and  did  thereby 
ratify  and  canfirm  the  abovs'r 
tinned  will  and  testament,  except 
OS  before  excepted.  Testtator  died 
without  again  altering  his  wil' 
codicil,  leaving  his  widow 
Mrs.  D.  his  only  child  and  heir 
at  law,  and  heir  according  to  th< 
custom  of  the  manors  of  which  hi 
copyhold  estates  were  holden,  and 
also  his  sole  next  of  kin.  At  the 
death  of  testator,  Mr.  and  Mrs.  D. 
had  and  now  have  five  children, — 
one  sou  and  four  daiij;litcrs.  Upon 
a  case  sent  for  the  opinion  of  this 
Court :  Hold,  firstly,  that  [hu  de- 
vise of  the  freehold  part  of  the 
estate  at  S.,  and  of  the  freehold 
farm  and  estate  at  H.  contained  in 
the  will,  was  not  revotcd  by  the 
codicil. 

Secondly,  that  the  manor  af  M. 
did  pass  under  the  residuary  devise 
contained  in  the  testator's  will,  and 
that  such  devise  was  revoked  by 
the  codici!. 

Thirdly,  that  the  manor  of  M. 
did  pass  under  the  codicil  to  the 
first  son  of  the  plaintiff  Mrs.D. 
who  shall  attain  twenty. one  years, 
and  change  his  name  to  E. 

Pourthly,  that  the  estate  in  JV. 
and  H.  purchased  after  the  testator 
made  his  will,  passed  under  the 
devise  in  the  codicil  lo  the  first 
son  of  the  plaintiff  Mrs.  D.  who 
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estate,  and  all  the  land,  &c.  of 
which  it  consists ;  and  then  all  ray 
Penline  Castle  estate,  which,  as 
well  as  ray  Briton  Ferry  estate, 
lies  in  the  county  of  Glamorgan. 
The  jury  found  a  special  verdict, 
stating  the  will  of  the  father  of  the 
devisor,  and  deeds  of  lease  and 
release  executed  upon  the  mar- 
riage of  the  devisor  and  certain 
schedules  thereto  annexed,  pur- 
porting to  contain  a  particular  ac- 
count of  the  several  parishes  and 
tenements  comprehended  in  the 
estate  of  the  devisor's  father.  Under 
the  head  of  the  Brecon  estates  was 
a  parish  called  Lyvoell,  which  con- 
tained the  messuage  for  which  the 
ejectment  was  brought,  and  under 
tlie  head  of  Glamorganshire  es- 
tates was  a  parish  called  Briton 
Ferry. 

At  the  trial  the  defendant  of- 
fered to  give  in  evidence  account 
books  of  former  stewards  of  the 
devisor  and  her  predecessors,  own- 
ers of  the  lands  devised,  in  which 
the  stewards  charged  themselves 
with  the  receipt  of  various  sums 
of  money  on  account  of  the  said 
owners,  and  amongst  others  the 
following  entry:  "  B.  F*  estate,  in 
the  county  of  JB.,"  and  also  to 
give  in  evidence  that  the  lands  and 
tenements  mentioned  in  the  de- 
claration, together  with  the  lands 
and  tenements  in  the  schedules  re- 
spectively contained,  had  all  gone 
by  the  name  of  the  B.  F.  estate, 
and  such  of  the  said  lands,  &c.  as 
were  in  the  county  of  B.  extended 
over  twelve  parishes,  and  con- 
tained above  4-000  acres  of  land : 
Held,  that  the  words  **  my  B>  F. 
estate,  with  all  the  manors,  ad- 
vowsons,  &c.  thereto  belonging," 
denoted  a  property  or  estate  known 
to  the  testatrix  by  the  name  of 
her  B*  F.  estate,  and  not  an  estate 
locally  situate  in  a  parish  or  town- 
ship of  2?.  F.;  and,  consequently. 


that  the  questions  arising  upon 
any  particular  tenement,  was  pro- 
perly a  question  of  parcel  or  no 
parcel ;  and  that  the  matters  of- 
fered to  be  given  in  evidence  were 
admissible,  and  ought  to  have  been 
received.  Doe  dem.  Beach  v.  The 
Earl  of  Jersey  i  H.  5&6  G.4}. 

Page  870 

DIVORCE. 
See  Baron  and  Feme,  1. 

EJECTMENT. 

1.  Defendant  enclosed  a  small  piece 
of  waste  land  by  the  side  of  a 
public  highway,^ and  occupied  it 
for  thirty  years  without  paying 
any  rent ;  at  the  expiration  of  that 
time,  the  owners  of  the  adjoining 
land  demanded  6d.  rent,  which  the 
defendant  paid  on  three  several 
occasions.  In  ejectment:  Held, 
that  this,  in  the  absence  of  other 
evidence,  was  conclusive  to  shew 
that  the  occupation  of  defendant 
began  by  permission,  and  entitled 
the  plaintiff  to  a  verdict.  Doe  dem, 
Jackson  V.   f Wilkinson,  M.  5  G.4f. 

413 

2.  An  ejectment  brought  in  an  in- 
ferior court  on  a  lease  executed 
and  sealed  on  the  premises,  which 
were  within  the  jurisdiction  of  that 
court,  may  be  removed  into  this 
court  by  certiorari,  if  there  be  any 
ground  for  believing  that  it  cannot 
be  impartially  tried  in  the  inferior 
court.  Patterson  dem.  Gradridge 
and  Others^.  Fades ^  M.  5  G.  -i.  550 

3.  By  4  G.  2.  c.  28.  s,  2.  it  is  enacted, 
that  in  all  cases  between  landlord 
and  tenant,  as  often  as  it  shall 
happen  that  one  half  year's  rent 
shall  be  in  arrear,  and  the  landlord 
or  lessor  to  whom  the  same  is  due, 
hath  right  by  law  to  re-enter  for 
the  non-payment  thereof,  such 
landlord  or  lessor  shall  and  may, 
without  any  formal  demand  or  re- 
entry, 

me      ' 
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entry,  serve  a  declatation  in  ejecU 
ment  for  the  recovery  of  the  de- 
mised premises,  which  service  shall 
stand  m  the  place  and  stead  of  a 
demand  and  re-entry :  Held,  that 
by  this  statute  the  service  of  the 
declaration  in  ejectment  is  substi- 
tuted for  the  demand  of  rent| 
which  at  common  law  must  have 
been  made  upon  the  day  when  the 
forfeiture  accrued,  in  case  of  non- 
payment, and  therefore  that  it  was 
no  ground  of  nonsuit  in  ejectment 
that  the  declaration  was  served  on 
a  day  subsequent  to  the  day  on 
which  the  demise  was  laid,  that 
being  after  tlie  rent  became  due : 
because  the  title  of  the  lessor  must 
be  taken  to  have  accrued  on  the 
day  when  the  forfeiture  would  have 
accrued  at  common  law  by  non- 
payment of  the  rent.  Doe  dem. 
Laxnrence  and  Others  v.  ShaxocrosSf 
H.S&SG.ff.  Page  752 

4.  A,  being  seised  in  fee  of  an  undi- 
vided moiety  of  an  estate,  devised 
the  same  (by  will  made  some  years 
before  her  death)  to  her  nephew 

•  and  two  nieces  as  tenants  in  com- 
mon ;  one  of  the  nieces  died  in  the 
lifetime  of  A,  and  lefl  an  infant 
daughter.  A.  by  another  will,  in- 
tended to  have  devised  the  moiety 
to  the  nephew  and  surviving  niece, 
and  the  infant  daughter  of  the  de- 
ceased niece,  but  this  will  was 
never  executed.  After  A.*8  death, 
the  nephew  and  surviving  niece 
covenanted  to  carry  the  unex- 
ecuted will  into  execution,  and  to 
convey  one-third  of  the  moiety  to 
a  trustee  upon  trust  to  convey  the 
same  to  the  infant  if  she  attained 
twenty-one,  or  to  her  issue  if  she 
died  under  twenty-one  and  left 
issue,  or  otherwise  to  the  nephew 
and  niece  in  equal  moieties.  No 
conveyance  was  executed  in  pur- 
suance of  the  deed.  The  rents  of 
the  third  were  ^received  by  the 
trustee  for  the  use  of  the  infant 


during  her  lifetime.  An  ejectmAt 
having  been  brought  by  the  de- 
visee of  the  nephew  more  than 
twenty  years  after  his  death,  but 
less  than  twenty  years  after  the 
death  of  the  infant ;  it  was  held 
that  there  was  no  adverse  posses- 
sion until  the  death  of  the  infant, 
and  that  the  ejectment  was  well 
brought.  Doe  dem,  Cdeiougk  t. 
Hulse,  H.5&6G.^.       Piige757 

ELEGIT. 

Sec  Practice. 

EVIDENCE. 

1.  Where  in  an  action  to  a  false  re- 
turn to  a  fieri  facias,  the  declaratioa 
stated  that  the  plaintiff  in  Trimiy 
term  2  G,  4*.  by  the  judgment  re- 
covered, &c.  *'  as  appears  by  the 
record,'*  and  the  proof  was  of  s 
judgment  in  Eiuier  term  3G.4.: 
Held,  that  this  was  no  variance, 
for  that  the  averment,  **  as  appears 
by  the  record,"  was  surplusage, 
and  might  be  rejected,  inasmuch 
as  the  judgment  was  not  the  fooad- 
ation  of,  but  mere  inducement  to 
the  action.  Stoddart  v.  Palmer, 
T.  5  G.  4.  2 

2.  A.  employed  B,,  his  agent,  to  im- 
port goods  from  a  foreign  country. 
Upon  the  arrival  of  the  goods  B^ 
who  resided  in  London^  transmitted 
to  A.t  who  resided  in  the  country, 
the  invoice,  but  delivered  the  bill  of 
lading  to  a  warehouse  keeper  in 
order  to  get  the  goods  entered  and 
warehoused.  In  the  warehouse 
keeper's  books  they  were  describ- 
ed as  the  property  of  B.  By  the 
bill  of  lading  the  goods  were  to 
be  delivered  to  the  order  of  the 
shipper  or  his  assigns,  and  it  was 
indorsed  by  the  shipper  in  blank. 
B.  had  no  authority  from  A.  to 
sell  the  goods,  but  after  they  had 
been  standing  in  his  name  in  the 
warehouse  keeper's   books  nearly 
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five  months,  B.  sold  them :  Held, 
in  an  action  of  trover  brought  by 
A.  against  the  purchasers,  that 
upon- these  facts  the  jury  ought  to 
have  been  directed  that  A.  was 
entitled  to  recover,  inasmuch  as 
B-  had  no  authority  to  sell,  or  at 
least  that  it  ought  to  have  been 
submitted  as  a  question  of  fact  to 
the  jury,  whether  A.  had  by  his 
conduct  enabled  B,  to  hold  him- 
self out  to  the  world,  as  having  the 
apparent  property  as  well  as  the 
possession.  Di/er  v.  Pearson  and 
Others,  T.  5  G.  4.  Page  38 

3.  Where  an  inauisition  found  that  a 
piece   of  land  had  in  times  past 
been  covered  with  the  water  of  the 
sea,  but  was  then  and  had  been 
for  several  years  past  by  the  sea 
lefif  and  the  commissioners  caused 
the  same  to  be  seised  into  the  king's 
hands.    The  defendant  filed  a  tra- 
verse, stating  that  he  was  seised  in 
fee  of  the  manor  of  North  Thores- 
by  cum  North  Cotes,  and  the  de- 
mesne lands  thereof;  and  that  the 
same  piece  of  land  mentioned  in 
the  inquisition,  by  the  slow,  gra- 
dual, and  imperceptible  projection, 
alluvion,  subsidence  and  accretion 
of  ooze,  soil,  sand,  and  other  mat- 
ter, being  slowly,  gradually,  and 
by  imperceptible  increase,  in  long 
time  cast  up,  deposited,  and  settled 
by  and  from  the  fiux  and  reflux  of 
the  tide  upon  and  against  the  ex- 
tremity of  the  said  manor,   hath 
been   formed,   &c.,    and    thereby 
became    parcel   of   the    demesne 
lands  of  the  manor ;  without  this, 
that  the  land  was  lejl  by  the  sea 
as  found  by  the  inquisition.  The  re- 
plication by  the  Attorney  General 
traversed  that  the  land  was  form- 
ed as  alleged  in  the  inducement  to 
the  defendant's  traverse,  and  join- 
ed issue  on  the  traverse  taken  by 
the   defendant.     Issue    was   also 
joined  on  the  traverse  taken  by  the 
Attorney-General.  It  appeared  by 


the  evidence,   that   the   land    in 
question  had  been  formed  gradu- 
ally by  ooze  and  soil  deposited  by 
the    sea,   and    that  the    increase 
could  not  be  observed  when  actu- 
ally going  on,  although  a  visible 
increase  took   place   every  year, 
and  in  the  course  of  fifty  years  a 
large  piece  of  land  had  been  thus 
formed:  Held,  first,  that  upon  this 
evidence   the   land  could  not  be 
said  to  have  been  left  by  the  sea ; 
secondly,  that  it  was  formed  by 
the  slow,  gradual,  and  impercept- 
ible projection,  &c.  of  ooze,  soil, 
and  sand,  as  alleged  in  the  induce- 
ment to  the  defendant's  traverse, 
and  that  both  issues  were  properly 
found  for  him.    The  King  v.  Lord 
Yarborough,  T.  5  G.  4.      Page  91 
,  In  an  action  for  a  libel,  the  de- 
fendant cannot,   either  in  bar  of 
the  action,    or    in   mitigation   of 
damages,  give  in  evidence  other 
libels    published   of  him   by  the 
plaintiff,  not  distinctly  relating  to 
the  same  subject. 

Declaration  stated,  that  plaintiff 
was  an  attorney,  and  had  been 
employed  as  vestry  clerk  in  the 
parish  of  ^.,  and  that,  whilst  he 
was  such  vestry  clerk  certain  pro- 
secutions were  carried  on  against 
B,  for  certain  misdemeanors,  and 
in  furtherance  of  such  proceedings, 
and  to  bring  the  same  to  a  successful 
issue,  ccrtam  sums  of  money  be- 
longing to  the  parishioners  were 
appropriated  and  applied  to  the 
discharge  of  the  expences  incurred 
on  account  of  the  said  proceed- 
ings, yet  defendant  intending,  &c., 
to  injure  the  plaintiff  in  his  pro- 
fession of  an  attorney,  and  to  cause 
him  to  be  esteemed  a  fraudulent 
practiser  in  his  said  profession, 
and  in  his  office  as  vestry  clerk, 
and  to  cause  it  to  be  suspected 
that  the  plaintiff  had  fraudulently 
applied  money  belonging  to  the 
parishionfersy    oo,    &c.,    at,    &c., 

falsely 


of  the  expences  of  the  prosecutioD  for 

afier  it  had  terminated  :  Held,  that  T.  i 

thia  was  no  variance,  because  it  ?■  W) 

did  uot  alter  the  character  of  the  tion 

libel,    the  fraud   imputed   to   the  bill, 

plaintiff  being  the  same,  whether  ficai 

the  money  was  misapplied  before  the 

or  afler  the  pioccedings  had  ter-  Apt 

minated ;  and  that  the  allegation  ing 

that  the  libel  was  published  of  and  to  b 

concerning  ike  mailers  aforesaid,  con; 

did  not  make  it  necessary  to  prove  sign 

precisely  that  the  libel  did  relate  gavi 

to  every  part  of  the  matter  pre-  the 

viously  stated.     May,  Gent,  one,  that 

Sic.  V.  BroKin,  T.  5  G.  4.  Page  113  of  e 

}.  Declaration  for  a  libel  stated  that  suffi 

the  plaintitF  was  an  attorney,  and  boui 

that   the  defendant    intending  to  eact 

injure  him  in  his  good  name,  and  amii 

in  his  said  profession  of  an  attorney,  cert 

published  a  libel  of  and  concerning  J".  5 

theplaintifT,  and  of  and  concerning  8.   Ass 

him  in  his  said  profession.     At  the  ceiv 

trial,  the  plaintiff  failed  in  proving  vere 

that  at  the  time  of  the  publication  in   t 

of  the  libel,  he  was  an  attorney  :  the  i 

Held,  that  this  was  not  a  fatal  va-  catii 

rinnce  between  the  allegation  and  weri 

the  proof,  the  words  of  the  libel  joim 

being    actionable,    although    not  appi 

used  with  reference  to  the  profes-  rece 

sional  character  of   the  plaintiff.  and 

£™.w  V.  IValier,  T-  5  0.  '4.        1 38  of  i 
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the  defendant  had  no  available 
property  beyond  that  amount,  de- 
fendant in  that  action  suffered 
judgment  by  default,  and  plaintiff 
verified  for  3400/.  :  Held,  that  all 
the  sums  which  the  plaintiff  knew 
the  defendant  had  received  at  the 
time  when  he  commenced  the  ac- 
tion in  the  inferior  court,  were  to 
be  considered  as  causes  of  action 
in  respect  of  which  he  had  declared 
and  recovered  the  judgment.  Lord 
Bagot  v.  Williamsy  2\  5  G-  4. 

Page  235 

9.  A  tenant  conveyed  his  interest  in 
leasehold  premises  to  trustees  for 
the  benefit  of  his  creditors  by 
deed,  containing  a  proviso  that  if 
all  and  every  of  the  creditors 
should  refuse  to  execute  or  con- 
sent to  the  deed  within  six  months 
from  the  date  thereof,  it  should  be 
void  :  Held  that  the  non-execution 
of  the  deed  by  a  particular  credi- 
tor was  not  evidence  of  a  refusal 
by  him  to  execute  or  assent,  but 
that  it  was  incumbent  on  a  party 
seeking  to  avoid  the  deed  to  shew 
a  positive  refusal  to  execute  or 
assent  to  the  deed.  Holmes  v. 
Love  and  Tuckery  T.  5  G.  4.     242 

10.  By  the  Black  Act,  9  G.  1.  c.  22. 
any  person  who  shall  unlawfully 
and  maliciously  kill,  maim,  or 
wound  any  cattle,  or  cut  down 
or  otherwise  destroy  any  trees, 
planted  in  any  avenue,  or  growing 
in  any  garden,  orchard,  or  plant- 
ation for  ornament,  shelter,  or  pro- 
fit, shall  be  adjudged  guilty  of 
felony,  and  the  inhabitants  of  the 
hundred  arc  to  make  satisfaction 
to  the  persons  damnified  by  the 
cutting  down  or  destroying  any 
trees  which  shall  be  committed  by 
any  offenders  against  the  act : 
Held,  that  in  order  to  make  the 
malicious  destruction  of  trees  a 
felony  within  this  statute,  the  act 
done  must  proceed  from  a  mali- 
cious motive  towards  the  owner  of 


the  trees,  and,  therefore,  where  an 
action  was  brought  against  the 
hundred  by  a  party  damnified,  in 
consequence  of  his  plantation  hav- 
ing been  destroyed  by  fire,  and  it 
appeared  that  the  fire  had  com- 
menced at  the  distance  of  a  mile 
from  his  plantation,  and  in  adjoin- 
ing grounds  belonging  to  a  differ- 
ent proprietor,  it  was  held,  that 
there  was  not  any  evidence  that 
the  act  was  done  from  motives  of 
malice  towards  the  plaintiff,  and 
therefore,  that  no  offence  had  been 
committed  against  the  statute,  and 
that  the  action,  consequently,  was 
not  maintainable  against  the  hun- 
dred. Curtis,  Barty  and  Another, 
V.  Hundred  of  (jodley,   T.  5  G.  4. 

Page  248 
11.  The  right  to  light  and  air  is  ac- 
quired by  enjoyment,  and  may  be 
lost  by  a  discontinuance  of  the  en- 
joyment, unless  the  party  who 
ceases  to  enjoy,  at  the  same  time 
does  some  act  to  shew  an  intention 
of  resuming  the  enjoyment,  within 
a  reasonable  time.  And,  there- 
fore, where  in  case  by  a  rever- 
sioner for  obstructing  lights,  it 
appeared  that  the  plaintiff's  mes- 
suage was  an  ancient  house,  and 
that  adjoining  to  it,  there  had  for- 
merly been  a  building,  in  which 
there  was  an  ancient  window,  next 
the  lands  of  the  defendant;  and 
that  the  former  owner  of  the 
plaintiff's  premises,  about  seven- 
teen years  before,  had  pulled  down 
this  building,  and  erected  on  its 
site  another  with  a  blank  wall  next 
adjoining  the  premises  of  the  de- 
fendant; andthislatter,  about  three 
years  before  the  commencement  of 
the  action,  erected  a  building  next 
the  blank  wall  of  the  plaintifl*,  who 
then  opened  a  window  in  that  wall, 
in  the  same  place  where  the  an- 
cient window  had  been  in  the  old 
building :  it  was  held  that  he  could 
not  maintain  any  action  against  the 

defendant 
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defeAilaDt  for  obitructing  the  new 
window  ;  becauae,  by  erecting  the 
blank  walU  he  not  only  ceased  to 
enjoy  the  light,  but  had  evinced 
an  Intention  never  to  resume,  the 
enjoyment.  Moore  v.  Ratuson^  T, 
5  G.  4.  Page  S32 

IS.  A>  being  the  occupier  of  a  farm, 
quitted  the  same  on  the  25th  of 
March  1821,  and  was  succeeded 
in  the  possession  by  ^.  A,  had 
sown  forty  acres  with  wheat,  and 
it  appeared  that  at  a  meeting  be- 
tween y^.and  ^.in  February  1821, 
A^  asked  B.  if  he  would  take  the 
forty  acres  of  wheat  at  200/.,  tell- 
ing him,  that  if  he  did  not,  he 
should  not  have  the  farm.  B'  said 
that  he  would  take  it.  A  person 
present  then  valued  the  dead  stock, 
and  having  so  done,  asked  to  whom 
he  was  to  value  it ;  B.  said  that  it 
was  to  be  valued  to  him,  and  then 
promised  to  pay  A.  for  the  wheat 
and  the  dead  stock  on  a  given 
day,  and  he  did  pay  a  sum  of  mo- 
ney on  account.  B*  afterwards 
had  possession  of  the  farm,  the 
growmff  wheat,  and  the  dead  stock : 
Held,  that  in  indebitatus  assumpsit 
for  crops  bargained  and  sold,  and 
goods  sold  and  delivered,  the  con- 
tract for  the  dead  stock  was  dis- 
tinct from  any  contract  for  the 
sale  of  the  growing  wheat  and  the 
possession  of  the  farm,  and,  there- 
fore, tliat  A.  was  entitled  to  re- 
cover to  that  amount :  Held,  also 
by  Bayley  and  Holroyd  Js.,  Lit- 
tledale  J.  dissentiente,  that  as  B, 
had  had  tlie  growing  wheat,  and 
had  made  a  part  payment  on  ac- 
count, A,  was  entitled  in  this  ac- 
tion to  recover  the  remainder  of 
the  price  agreed  to  be  paid  for  it. 
Mayfield  v.   Wadsley,   J.  5  G.  4. 

357 

IS.  J.  C.  possessed  of  lands  for  the 
residue  of  a  long  term  of  years,  by 
indenture  of  three  parts,  dated 
Nov.  1st,  1771,  between  T.  C.  of 


first  part,  «/.  fV.  and  T.  L.  of 
second  part,  and  JS.  K,  of  third 
part,  in  consideration  of  an  ia- 
tended  marrii^e  between  7.  C. 
and  E.  K*  **  and  for  the  consider- 
ations mentioned  and  expressed  io 
a  certain  indenture  of  three  parts, 
intended  to  bear  date  after  the 
date  thereof,  and  made  between 
T.  a,  S.H.,  and  J.H.  of  the  first 
part,  fV.  C.  and  «/.  K-  of  the  se- 
cond part,  and  £•  K.  of  the  third 
part;  and  for  other  good  coda- 
derations,"  assigned  the  said  lands 
to  J,  W.  and  7*.  Z».  for  the  residue 
of  the  said  term,  upon  trust  to 
permit  and  suffer  T.  C,  his  ex- 
ecutors, &c.  to  receive  the  rents 
for  his  own  use  until  the  solemniz- 
ation of  the  intended  marriage, 
and  afterwards  to  pcu*mit  T.  C.  to 
receive  the  rents  for  his  life,  and 
afterwards  to  permit  the  wife  to 
receive  the  rents  for  her  life,  and 
upon  other  subsequent  trusts.  Bj 
indenture  of  three  partSi  dated 
November  2d,  1 77 1 ,  between  T.  C, 
S.  //.,  and  J.  A\  of  the  first  part, 
fV.  C.  and  </.  K.  of  the  secood 
part,  and  E.  K.  of  the  third  part, 
T.  C.  enfeoffed  W.  C  and  J.  K.  of 
the  lands  mentioned  in  the  deed 
of  November  1st,  1771,  upon  cer- 
tain trusts.  The  deed  contained  a 
power  of  attorney  to  deliver  seisio, 
and  a  memorandum  of  livery  of 
seisin  was  indorsed  upon  it.  7.  C 
continued  in  possession  of  the 
lands  from  the  1st  of  November 
1771,  till  the  time  of  his  death  in 
1809.  In  ejectment  against  the 
executor  of  T.  Z».,  who  survived 
</.  JV. :  Held,  that  the  term  '<  as- 
signed to  J.  W.  and  T.  L"  was  not 
destroyed  by  the  feofiinent,  be- 
cause  it  did  not  appear  that  they 
ever  assented  to  it.  J^oe  v.  Lynes, 
T.5G.^  Page38S 

14.  In  an  action  against  a  magistrate 
for  false  imprisonment,  the  plain- 
tiff proved  a  commitment   for  a 

certain 
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certain  alleged  offence.  The  de- 
fendant proved  a  conviction  of  the 
plaintiff  for  an  offence  differing 
from  that  recited  in  the  commit- 
ment :  Held,  that  this  conviction 
was  no  justification  of  the  impri- 
sonment, because  it  appeared  that 
the  offence  mentioned  in  the  con- 
viction was  different  from  that  re- 
cited in  the  commitment.  The  de- 
fendant,in  order  to  deprive  the  plain- 
tiff of  his  costs  under  the  43  G.  3. 
c.  14  L,  tendered  evidence  to  shew 
that  the  offence  mentioned  in  the 
conviction  had  actually  been  com- 
mitted by  the  plaintiff:  it  was  held, 
however,  that  that  statute  applied 
only  to  cases  where  convictions 
had  been  quaslied,  and,  therefore, 
that  the  evidence  was  not  admis- 
sible for  that  purpose.  Qtusre, 
whether  it  was  admissible  in  miti- 
gation of  damages.  Rogersv.Jones^ 
M.  5  G.  4.  Page  409 

15.  Defendant  enclosed  a  small  piece 
of  waste  land  by  the  side  of  a 
public  highway,  and  occupied  it 
for  thirty  years,  without  paying 
any  rent;  at  the  expiration  of 
that  time  the  owner  of  the  ad- 
joining land  demanded  6d.  rent, 
which  defendant  paid  on  three  se- 
veral occasions.  In  ,  ejectment : 
Held,  that  this,  in  the  absence  of 
other  evidence,  was  conclusive  to 
shew  that  the  occupation  of  de- 
fendant began  by  permission,  and 
entitled  the  plaintiff  to  a  verdict. 
Doe  dem.  Jackson  v.  Wilkinson^  M, 
5G.4.  413 

16.  In  assumpsit  by  two  co-trustees 
for  money  had  and  received  to 
their  use,  the  defendants  produced 
a  receipt  for  the  money  given  by 
one  of  the  plaintiffs :  Held,  that 
this  was  not  conclusive,  and  that 
evidence  was  properly  admitted, 
to  shew  that  the  giving  of  the  re- 
ceipt was  a  fraudulent  transaction, 
ana  that  the  money  had  not  been 
paid.  Skaife  and  Caris  v.  Jackson^ 
M.  5  G.  4.  421 


17.  In  case  for  words  defendant  suf- 
fered judgment  by  default.  At 
the  execution  of  the  writ  of  en- 
quiry the  plaintiff  offered  no  evi- 
dence, and  the  jury  assessed  the 
damages  at  40/. :  Held,  that  it  was 
not  incumbent  on  the  plaintiff  to 
give  any  evidence,  and  that  the 
jury,  under  such  circumstances, 
were  bound  to  give  nominal  da- 
mages only.  Tripp  v.  Thomas^  Af. 
5G.4.  Page  427 

18.  Assumpsit,  in  consideration  that 
plaintiff  would  advance  a  sum  of 
money  to  A.  B.^  defendant  pro- 
mised that  provision  should  be 
made  for  repaying  the  plaintiff.  At 
the  trial  it  appeared  that  the  de- 
fendant had  given  to  the  plaintiff 
the  guarantee  stated  in  the  declar- 
ation, and  that  the  latter  was  a 
partner  with  two  other  persona  ia 
a  banking-house,  and  that  the  firm 
had  advanced  the  money,  and 
charged  A.  B.  in  account  with  the 
same:  Held,  that  the  averment  in 
the  declaration  that  the  plaintiff 
had  advanced  the  money  was  not 
supported  by  the  proof,  there  being 
no  evidence  to  shew  that  the  money 
had  been  advanced  to  the  plaintiff 
by  the  firm,  and  by  him  to  A.  B. 
Garrett  v.  Handley^  M.  5  G.  4. 

462 
19.  Where  a  manufacturer  had  adopted 
a  particular  mark  for  his  goodli,  in 
order  to  denote  that  they  were  ma- 
nufactured by  him  :  Held,  that  an 
action  on  the  case  was  maintain- 
able by  him  against  another  person 
who  adopted  the  same  mark  for 
the  purpose  of  denoting  that  his 
goods  were  manufactured  by  the 
plaintiff,  and  who  sold  the  goods 
so  marked  as  and  for  goods  manu- 
factured by  the  plaintiff. 

The  declaration  stated  that  de- 
fendant sold  the  goods  as  and  for 
goods  manufiictured  by  the  plain- 
tiff; it  appeared  in  evidence  that 
the  persons  who  bought  the  goods 
of  the  defendant  knew  by  whom 

they 
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they  were  manufactured,  but  that 
the  defendant  used  the  plaintiff's 
mark,  and  sold  the  goods  so  marked 
in  order  that  his  customers  might, 
and  in  fact  they  did,  resell  them  as 
and  for  goods  manufactured  by  the 
plaintiff:  Held,  that  this  evidence 
sppported  the  declaration.  Sykes 
V.  S^kes  and  Another^  M.  5  G.  4. 

Page  541 

20.  A  term  of  500  years  created  in 
1712  was,  upon  a  sale  of  the  estate 
in  1785,  assigned  to  attend  the  in- 
heritance. Upon  a  subsequent  sale 
in  1793,  there  was  a  general  de- 
claration in  the  conveyance,  that 
all  persons  having  outstanding 
terms  should  hold  them  in  trust  to 
attend  the  inheritance,  but  no  par- 
ticular term  was  specified :  Held, 
that  in  support  of  the  grant  of  the 
stewardship  of  the  manor  made  in 
1821,  it  was  properly  left  to  the 
jury  to  say  whether  they  thought 
the  term  had  been  surrendered, 
and  that  they  were  justified  in  find- 
ing that  it  had.  Bartlett  v.  Dotonest 
i/.5&6G.4.  616 

21.  In  assumpsit  for  goods  sold,  it 
appeared  that  the  plaintiff,  a  jewel- 
ler, in  the  course  of  two  months, 
delivered  articles  of  jewelry  to  the 
wife,  amounting  in  value  to  83/.  It 
appeared  that  the  defendant  was  a 
certificated  special  pleader,  and 
lived  in  a  ready-furnished  house,  of 
which  the  annual  rent  was?  200/. ; 
that  he  kept  no  man  servant ;  that 
his  wife's  fortune  upon  her  marri- 
age was  less  than  4000/. ;  that  she 
had,  at  the  time  of  her  marriage, 
jewelry  suitable  to  her  condition, 
and  that  she  had  never  worn  in  her 
husband's  presence  any  articles 
furnished  her  by  the  plaintiff;  it 
appeared,  also,  that  the  plaintiff, 
when  he  went  to  the  defendant's 
house  to  ask  for  payment,  always 
enquired  for  the  wife  and  not  for 
the  defendant :  Held,  that  the 
goods  so  furnished  were   not  ne- 

'  cessanes,  and  that,  as  there  was  no 


eWdence  to  go  to  the  jury  of  aoj 
assent  of  the  husband  to  the  cod- 
tract  made  by  his  wife,  the  action 
could  not  be  maintained.  MotUa* 
gue  V.  Benedict  J  //.  5  A-  6  G.  4. 

Page  631 

22.  In  trespass  against  two  magis- 
trates for  giving  plaintifTs  landlord 
possession  of  a  farm  as  a  deserted 
farm,  they  produced  in  evidence  a 
record  of  their  proceedings  under 
that  act,  which  set  forth  all  such 
circumstances  as  were  necessary  to 
give  them  jurisdiction,  and  by 
which  it  appeared  that  they  h^ 
pursued  the  directions  of  the  sta- 
tute :  Held,  that  this  was  conclu- 
sive as  an  answer  to  the  action. 
Hasten  v.  Careru  and  Another,  //. 
5  8c6G.4^.  S49 

23.  By  statute  17  G.  S.  c.  S.  s.  2 ,  it  is 
enacted,  "  that  overseers  of  the 
poor  shall  permit  inhabitants  of  the 
parish  to  inspect  rates  at  all  season- 
able times,  and  shall  upon  demand 
forthwith  give  copies  of  the  same  to 
any  inhabitant  of  the  parish  ;"  aod 
by  s.  3.,  "  if  an^  overseer  shall  not 
permit  an  inhabitant  to  inspect  the 
rate,  or  shall  neglect  to  give  copies 
thereof  as  aforesaid,  such  overseer, 
for  every  such  offence,  shall  forfeit 
and  pay  to  the  party  aggrieved  the 
sura  of  20/. :  Held,  first,  that  in 
order  to  entitle  a  party  to  sue  for 
the  penalty  under  the  statute,  he 
must  shew  that  he  has  sustained  an 
injury  by  the  act  of  the  overseer: 

Held,  secondly,  that  there  must 
be  a  demand  to  inspect  the  rate 
made  at  a  reasonable  time  and 
place ;  and, 

Sembley  That  the  house  of  the 
overseer  is  the  place  at  which  the 
demand  ought  to  be  made.  Spence- 
ley  v.  Robifison,  //.  5  &  6  G.  4. 

65S 
24-.  A,  entered  into  a  written  agree- 
ment with  B.Sor  the  hire  of  a  piece 
of  land  for  the  purpose  of  making 
bricks.  C.  afterwards  made  an 
offer  in  writing  to  let  another  piece 
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of  land  to  A*  upon  the  terms  con- 
tained in  the  agreement  between 
him  (A.)  and  B.,  and  at  a  subse- 
quent time  A.  verbally  accepted 
this  offer.  In  an  action  by  C.  for 
a  breach  of  some  of  the  terms  of 
this  contract :  Held,  that  the  writ- 
ten offer  made  by  C  was  admissible 
in  evidence  without  being  stamped. 
Drantf  Executor  of  Brown  v»  Leg- 
gott,  //.  5  &  6  G.  4.  Page  665 
25.  In  replevin  defendant  avowed 
for  rent  due  upon  a  demise,  at  a 
certain  fixed  rent.  Plea,  that  that 
plaintiff  did  not  hold  under  defend- 
ant at  the  rent  mentioned  in  the 
avowry,  and  issue  joined  upon  that 
fact.  At  the  trial,  the  defendant, 
in  order  to  prove  the  holding  as 
alleged,  tendered  in  evidence  cer- 
tain unstamped  papers,  the  effect 
of  which  was  to  shew  that  the 
plaintiff  had  paid  rent  at  the  rate 
mentioned  in  the  avowry :  Held, 
that  these  papers  were  inadmissi- 
ble for  want  of  stamps,  inasmuch 
as  they  were  in  effect  tendered  to 
prove  the  payment  of  the  rent ;  for 
if  they  did  not  prove  the  payment 
of  the  rent,  they  would  not  sup- 
port the  issue,  and  would  on  that 
ground  be  inadmissible. 

The  defendant's  steward  proved 
that  a  lease  had  been  executed  by 
the  defendant  but  not  by  the  plain- 
tiff, the  terms  of  which  had  been 
reduced  into  writing  by  the  assent 
of  both  parties,  and  he  stated  that 
to  be  the  final  agreement  between 
the  parties.  The  plaintiff,  in  order 
to  negative  this  statement,  ten- 
dered in  evidence  another  un- 
stamped paper,  in  the  hand-writing 
of  the  defendant's  steward,  the  ef- 
fect of  which  was,  to  shew  that  it 
was  subsequently  proposed  by  him 
tliat  the  plaintiff  was  to  hold  at  a 
rent  different  from  that  mentioned 
in  the  lease :  Held,  that  as  this 
paper  was  not  signed  by  the  parties, 
It  did  not  amount  to  an  agreement  ^ 
Vol.  in. 


or  minute  of  an  agreement,  but  to 
a  proposal  only,  and,  therefore, 
that  it  did  not  require  a  stamp,  and 
was  properly  received  in  evidence. 
Ha'wkins  v.  WavrCy  H.5&6G.^. 

Pa^690 

26.  Assumpsit  for  money  had  and 
received.  Plea,  that  the  promises 
in  the  declaration  mentioned  were 
made  by  the  defendant,  jointly 
with  A»  B,f  and  issue  thereon. 
A,  B.  was  called  as  a  witness  by 
the  defendant  to  prove  a  partner- 
ship, but  he  proved  the  contrary ; 
the  defendant  tlten  tendered  in 
evidence  an  answer  of  A.  J9.  to  a 
bill  filed  in  chancery,  in  which 
A*  B.  swore,  that,  up  to  a  certain 
time,  he  was  a  partner  with  the 
defendant :  Semblcy  That  thii  an- 
swer was  not  admissible  in  evi- 
dence, because  the  effect  of  it  was 
to  discredit  A.B.y  the  defendant's 
own  witness  :  but 

Held,  That  it  was  competent  to 
the  defendant,  afler  A*  B.  had  de- 
nied the  partnership,  to  prove  it 
by  other  witnesses.  Etoer  and 
Another^  Assignees,  v.  Ambrose 
and  Baker,  H.5&6G.4f.        746 

27.  By  the  friendly  society  act,  stat* 
33  G.  3.  c.  54.  s.  15.,  it  is  enacted, 
that  if  any  member  of  the  society 
shall  think,  himself  aggrieved  by 
any  thing  done  by  any  such  society, 
two  justices  may,  on  complaint 
upon  oath  of  such  member,  sum- 
mon the  presidents  or  stewards  of 
the  society,  and  the  justices  are  to 
hear  and  determine  the  matter  of 
such  complaint,  and  to  make  such 
orders  therein  as  to  them  shall 
seem  just :  Held,  that  the  juris- 
diction of  the  magistrates  was  con- 
fined strictly  to  the  subject  matter 
of  the  complaint,  and  therefore 
where  it  appeared  that  a  party  had 
complained  to  the  justices  that  he 
had  been  deprived  of  relief  to 
which  he  was  entitled,  and  he 
justices  awarded  not  only  that  the 

3  N  steward 
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steward  should  give  him  such  re- 
lief, but  also  that  the  party  should 
be  continued  a  member  of  the 
society,  it  was  held  that  the  latter 
part  of  the  ord^r  was  illegal,  inas- 
much as  the  expulsion  of  the  party 
was  no  part  of  the  complaint.  The 
King  V.  Soper  and  Another ^  H. 
5  &  6  G.  4.  Page  857 

28-  Devise  of  all  my  Briton  Ferry 
estate,  and  all  the  land,  &c.  of 
which  it  consists  ;  and  then  all  my 
Peidine  Castle  estate,  which,  as 
well  as  my  Briton  Ferry  estate, 
lies  in  the  county  of  Glamorgan. 
The  jury  found  a  special  verdict, 
stating  the  will  of  the  father  of  the 
devisor,  and  deeds  of  lease  and 
release  executed  upon  the  mar- 
riage of  the  devisor  and  certain 
schedules  thereto  annexed,  pur- 
porting to  contain  a  particular  ac- 
count of  the  several  parishes  and 
tenements  comprehended  in  the 
estate  of  the  devisor's  father.  Under 
the  head  of  the  Brecon  estates  was 
a  parish  called  LyvaeU^  which  con- 
tamed  the  messuage  for  which  tlie 
ejectment  was  brought,  and  under 
the  head  of  Glamorganshire  es- 
tates was  a  parish  called  Briton 
Ferry, 

The  jury  further  found,  that  the 
tenements  in  the  county  o{  Brecon^ 
together  with  the  manor  and  tene- 
ments in  the  county  of  Glamorgan^ 
had  been  known  by  the  name  of 
tlie  Briton  Ferry  estate  for  divers, 
to  wit,  fifty  years  before  the  death 
of  the  devisor:  Held,  that  this 
was  consistent  with  the  other  find- 
ings, especially  the  descriptions 
and  names  of  the  tenements  m  the 
county  of  Brecon^  and  of  the  ma- 
nors and  tenements  in  the  county 
of  Glamorgan^  in  the  indenture 
and  schedules  found  in  the  special 
verdict,  inasmuch  as  the  whole  of 
an  estate  might  be  known  by  one 
name,  and  each  of  its  parts  by  its 
own  particular  name:  Held  also, 


that  it  was  not   sufficiently  foimd 
that  the  tenements  and  manors  in 
the  said  county  were  so  known  by 
name  by  the  devisor,  the  expres- 
sion, divers,  to  wit,  fifty  years  be- 
fore the  death  of  the  devisor,  being 
too  loose  and  indefinite^  as  it  did 
not  denote  any  particular  number 
of  years,  but  only  divers  years, nor 
import  that  the   number  of  yean 
whatever  it  was»  was  a  period  imme- 
diately preceding  the  death  of  the 
devisor.    At  the  trial  the  defendant 
offered  to  give  in  evidence  account 
books  of  former  stewards  of  the 
devisor  and  her  predecessors,  own- 
ers of  the  lands  devised  in  which 
the  stewards    charged  themselvef 
with  the  receipt  of  various  sons 
of  money  on  account  of  the  said 
owners,   and    amongst  others  the 
following  entry :   **  JB.  F*  estate,  in 
the  county  of  ^.,''    and  also  to 
give  in  evidence  that  the  lands  and 
tenements  mentioned   in   the  de- 
claration, together  with  the  lands 
and  tenements  in  the  schedule  re- 
spectively contained,  had  all  gone 
by  the  name   of  the  B.  F.  estate, 
and  such  of  the  said  lands,  &c.  as 
were  in  the  county  of  B»  extended 
over    twelve    parishes,    and  con- 
tained above  4000  acres  of  land: 
Held,  that  the  words  "  my  B,F. 
estate,  with    all    the   manors,  ad- 
vowsons,  &c.  thereto   belonging," 
denoted  a  property  or  estate  knosirn 
to  the  testatrix    by  the  name  of 
her  B,  F.  estate,  and  not  an  estate 
locally  situate  in  a  parish  or  town- 
ship of  B.  F.;  and,  consequently, 
that  the    questions    arising  upon 
any  particular  tenement,  was  pro- 
perly a  question  of  parcel  or  no 
parcel ;  and,  consequently,  that  the 
matters  offered  to  be  given  in  efi- 
dence  were  inadmissible,  and  ought 
to  have  been  received.     Doe  dcm. 
Beach  v.  The  Earl  of  Jersey,  H. 
5  &  6  G.  4.  Pa^  S70 

EXE. 
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EXECUTION. 

See  Practice,  22. 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

See  Annuity,  1,  2,  3.     Covenant, 
1,  2,  3.    Pleading,  21. 

FACTOR. 

1.  A.  and  Co.,  merchants  at  Rio 
Janeiro^  consigned  cottons  to  B, 
in  this  country  for  sale,  and  sent 
bills  of  lading,  which  shewed  that 
the  cottons  were  sent  on  account 
and  risk  of  the  consignors.  B, 
employed  C.  and  2)..  brokers  at 
Liverpool^  to  effect  the  sales,  which 
they  did ;  some  at  a  credit  of  ten 
days,  and  bills  at  three  months ; 
others  for  cash  in  one  month.  C. 
and  2).  made  large  advances  to 
J?.,  and  received  the  proceeds  of 
the  cottons  when  due.  Before  that 
time  B,  had  become  bankrupt.  In 
an  action  by  A.  and  Co.  against 
C.  and  2).  for  money  had  and  re- 
ceived: Held,  that  the  latter  were 
not  entitled  to  retain  for  the  ad- 
vances made  by  them  to  jB.,  for 
that  he  was  a  factor  for  sale  only, 
and  had  no  authority  to  pledge  the 
goods,  and  that  the  plaintiffs  were 
entitled  to  recover  the  net  pro- 
ceeds, deducting  such  sums  only 
as  Bs  could  have  retained.  A.  and 
Co.,  when  they  consigned  the  cot- 
tons to  B,^  requested  him  to  make 
remittances  in  anticipation  of  sales: 
Held,  secondly,  that  this  request 
did  not  give  B.  any  special  autho- 
rity to  pledge  the  goods.  Queiroz 
and  Others  v.  Truman  and  Others^ 
r.  5G.4.  Page  342 

FALSE  IMPRISONMENT. 
See  Conviction^  2. 


FEOFFMENT. 
See  Deed,  3. 

FORFEITURE. 
See  Landlord  and  Tenant,  2. 

FORGERY. 
See  Bill  of  Exchange,  S« 

FRAUDS,  STATUTE  OF. 

See  Payment,  4. 

L  Where  goods  of  the  value  of  144/. 
were  made  to  order,  and  remained 
in  the  possession  of  the  vendor  at 
■  the  request  of  the  vendee,  with 
the  exception  of  a  small  part  which 
the  latter  took  away :  Held,  that 
there  was  no  acceptance  of  the  re- 
sidue of  the  goods  within  the  sta- 
tute of  frauds,  sect.  !?•  Thompson 
V.  Maceronif  X*.  5  G.  4,        Page  I 

2.  A,  knowing  that  B.  was  a  horse- 
dealer,  made  a  verbal  bargain 
on  a  Sunday  for  the  purchase 
of  a  horse,  ^fhe  price,  which  was 
above  10/.,  was  specified,  and  B» 
warranted  the  horse  to  be  sound. 
It  was  not  delivered  until  the  follow- 
ing Tuesdaut  when  the  money  was 
paid :  Held,  that  there  was  not  any 
complete  contract  until  the  deli- 
very of  the  horse,  and  consequently 
that  the  contract  was  not  void  with- 
in the  Stat.  29  Car.  2.  c,  ?•  ««2.  But 
assuming  it  to  be  void,  held,  se- 
condly, in  an  action  for  breach  of 
the  warranty,  that  the  purchaser 
having  no  knowledge  of  the  fact 
that  the  vendor  was  exercising  his 
ordinary  calling  on  the  Sunday^ 
had  not  been  guilty  of  any  breach 
of  the  law,  and  therefore  was  en- 
titled to  recover  back  the  price  of 
the  horse.  Bloxsome  v.  Williams^ 
T.  5  G.  4.  2S2 

S.  A.  being  the  occupier  of  a  farm, 

5  N  2  quitted 
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quitted  the  same  on  the  25th  of 
March  1821,  and  was  succeeded 
in  the  possession  by  B.  A*  had 
sown  forty  acres  with  wheat,  and 
it  appeared  that  at  a  meeting  be- 
tween A.  and  B,  in  February  1821, 
A>  asked  B,  if  he  would  take  the 
forty  acres  of  wheat  at  200/.,  tell- 
ing him,  that  if  he  did  not,  he 
should  not  have  the  farm.  B.  said 
that  he  would  take  it.  A  person 
present  then  valued  the  dead  stock, 
and  having  so  done,  asked  to  whom 
he  was  to  value  it ;  B.  said  that  it 
was  to  be  valued  to  him,  and  then 
promised  to  pay  A.  for  the  wheat 
and  the  dead  stock  on  a  given  day, 
and  he  did  pay  a  sum  of  money  on 
account.  B,  afterwards  had  pos- 
session of  the  farm,  the  growing 
wheat,  and  the  dead  stock ;  Held, 
that,  in  indebitatus  assumpsit  for 
crops  bargained  and  sold,  and 
goods  sold  and  delivered,  the  con- 
tract for  the  dead  stock  was  dis- 
tinct from  any  contract  for  the 

•  sale  of  the  growing  wheat  and  tlie 
'  possession  of  the  farm,  and  there- 
fore that  i4.  was  entitled  to  recover 
to  that  amount:  Held,  also,  by 
Bajjley  and  Holroyd  Js.,  Little- 
dale  J.  dissentiente,  that  as  B.  had 
had  the  growing  wheat,  and  had 
made  a  part  payment  on  account, 
A.  was  entitled  in  this  action  to 
recover  the  remainder  of  the  price 
agreed  to  be  paid  for  it. 

Where  a  plaintiff  had  recovered 
a  verdict  for  a  sum  of  money  com- 
posed of  several  items,  some  of 
which  he  was  not  in  strict  law  en- 

•  titled  to  recover  under  the  de- 
claration in  that  action,  but  which 
he  would  be  clearly  entitled  to  re- 
cover by  declaring  in  a  diflPerent 

-  form,  the  Court  will  not  reduce 
the  damages.  Per  Abbott  C.  J. 
Mayfield  v.  Waddey,  T.  5  G.  4. 

Paire  357 

4s  A  hogshead  of  wine  in  the  ware- 
house of  the  London  Dock  Com- 


pany wns  sold  for  13/.  and  a  de- 
livery order  given  to  the  vendee. 
There  was  no  contract  in  writing : 
Held,  that  the  acceptance  of  the 
delivery  order  by  the  vendee  w« 
not  an  actual  acceptance  of  the 
wine  within  the  statute  of  frauds. 
Bentall  v.  Burn,  M.  5  G.  4. 

Page  423 

FREIGHT. 

Where  the  commander  of  a  ^ip 
entered  into  a  charter-party  (not 
under  seal),  whereby  the  charterer 
agreed  to  pay  freight  generally, 
without  saying  to  whom :  Held, 
that  the  owner  having  demanded 
and  received  the  freight,  the  com- 
mander could  not  maintain  an 
action  for  it  ai^inst  the  charterer, 
although  he  had  given  him  notice 
not  to  pay  it  to  any  one  but  him- 
self. Atkinson  v.  Coiesworth,  //• 
5&6G.4.  6il 

FRIENDLY  SOCIETIES. 

By  the  friendly  society  act,  $tit 
33  G.  3.  c,  54.  s.  15-,  it  is  enacted, 
that  if  any  member  of  the  society 
shall  think  himself  a^^grieved  by 
any  thing  done  by  any  such  society, 
two  justices  may,  on  complain: 
upon  oath  of  such  member,  sum- 
mon the  presidents  or  stewards  of 
the  society,  and  the  justices  are 
to  hear  and  determine  the  matter 
of  such  complaint,  and  to  make 
such  orders  therein  as  to  them  shall 
seem  just:  Held,  that  the  juris- 
diction of  the  magistrates  was  con- 
fined strictly  to  the  subject  matter 
of  the  complaint,  and  therefore 
where  it  appeared  that  a  party  had 
complained  to  the  justices  that  he 
had  heen  deprived  of  relief  to 
which  he  was  entitled,  and  the 
justices  awarded  not  only  that  the 
steward  should  give  him  such  re- 
lief, but  also  that  the. party  should 

be 
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be  continued  a  member  of  the  so- 
ciety, it  was  held  that  the  latter 
part  of  the  order  was  illegal,  inas- 
much as  the  expulsion  of  the  parXy 
was  no  part  of  the  complaint,  llie 
King  Vi  Soper  and  Another ^  //. 
5  &  6  G.  4.  l>age  857 

GAME. 

See  Information,  1. 

GUARANTY. 

It  was  agreed  between  the  vendors 
and  vendee  of  goods,  that  the  latter 
should  pay  IOj.  i)er  ton  beyond  the 
market  price,  which  sum  was  to  be 
applied  in  liquidation  of  an  old 
debt  due  to  one  of  the  vendors. 
The  payment  of  the  goods  was 
guaranteed  by  a  third  person,  but 
the  bargain  between  the  parties 
was  not  communicated  to  the 
surety :  Held,  that  that  was  a 
fraud  on  the  surety,  and  rendered 
the  guaranty  void.  Pidcock  and 
Others  v.  Bishop,    H.  3&6  G. 4. 

605 

GUARDIAN  OF  THE  POOR. 

See  Settlement  by  Apprentice- 
ship, 3. 

HEIR. 

A.  B.  seised  of  lands  in  fee  simple  at 
the  time  of  her  death,  in  the  pos- 
session of  a  tenant  from  year  to 
year,  died  leaving  C.  D.  her  heir 
at  law.  No  rent  was  ever  paid  to 
him,  it  being  supposed  that  the 
lands  passed  to  a  devisee  under 
the  will  of  A,  B.  After  the  death 
of  C.D.f  his  son  and  heir  at  law, 
brought  ejectment  and  recovered 
the  lands.  In  debt  against  the  son 
as  heir  of  C.  D,  on  a  bond  given 
by  the  latter,  to  whicli  the  son 
pleaded  no  assets  by  descent  from 
his  father ;  it  was  held  that  the 
father  was  seised,  in  Jhctf  of  the 
lands  in  question,   that   they  de- 


scended from  him  to  his  son,  and 
were  therefore  assets  in  the  hands 
of  the  latter,  liable  to  the  bond 
debt.  Bushby  and  Another^  Ext' 
cutorsj  V.  Dixon,  T*  5  G.  4. 

Page  298 

HIGHWAY,  SURVEYOR  OR 

See  Certiorari,  2. 

HUNDRED,  ACTION  AGAINST. 

1.  The  inhabitants  of  a  town  not 
within  any  hundred  are  not  en« 
titled  to  be  reimbursed  the  ex* 
pences  which  they  incur  in  de* 
fending  actions  brought  against 
them  on  the  57  G.  3.  c.  19.  s.  S8.y 
to  recover  the  damages  done  by 
tumultuous  assemblies.  The  King 
V.  The  Justices  of  Kings  Li/nn, 
T.  5  G.  4.  147 

2.  By  the  black   act,  9G.  1.  c.22.y 
any  person  who   shall  unlawfully 
and    maliciously    kill,     maim,    or 
wound  any  cattle,  or  cut  down  or 
otherwise  destroy  any  trees  planted 
in  any  avenue,  or  growing  in  any 
garden  or   orchard,  or  plantation 
for   ornament,    shelter    or  profit, 
shall  be  adjudged  guilty  of  felony, 
and  the  inhabitants  of  the  hundred 
are   to   make  satisfaction   to   the 
persons  damnified  by  the  cutting 
down  or  destroying  any  trees  which 
shall   be    committed    by   any   of- 
fenders against  the  act :  Held,  that 
in   order   to   make   the  malicious 
destruction  of  trees  a  felony  within 
this  statute,   the   act  done   must 
proceed  from  a  malicious  motive 
towards  the  owner  of  the  trees ; 
and,   therefore,   where   an   action 
was  brought  against  the  hundred 
by  a  party  damnified    in   conse- 
quence   of  his  plantation   having 
been  destroyed  by  fire,  and  it  ap- 
peared  that    the    fire   had  com- 
menced at  the  distance  of  a  mile 
from  his  plantation,  and  in  adjoin- 
ing grounds   belonging   to  a  dif* 

3  K  3  ferent 


INCLOSURE  ACT. 

1.  The  tenth  section  of  the  general 
inclosure  act,  41  G.  3.  c.  109.,  does 
notgivetocommiEsionersanypotrer 
to  make  private  roads,  but  only  to 
Bet  them  out,  and  say  in  what  pro- 
portions they  shall  be  made  by  >he 
owners  of  allotmentB ;  and,  there- 
fore, where  a  prirate  inclosure  act 
gave  the  commissioners  power  to 
raise  money  to  pay  the  expence  of 
carrying  into  execution  that  or  the 
general  inclosure  act :  Held,  that 
Uicy  could  not  make  and  levy  a 
rate  to  pay  for  making  private 
roftdi.  The  Earl  of  Falmouth  v. 
Rkhardion,  H.5&6  G.4.         837 

2.  Where  a  private  enclosure  act  (re- 
citing that  it  was  expedient  that 
the  tithes  in  the  parish  should  be 
extinguished,  and  an  adequate 
compensation  should  be  made  to 
the  vicar),  enacted  that  the  com- 
missioners should,  in  a  certain 
mode,  ascertain  what  yearly  sum 
the  tithes  were  worth,  and  that  there 
should  be  issuing  and  payable  to 
the  vicar  out  of  the  lands,  such 

^  yearly  sum,  "  free  and  clear  of  all 
*  rates,  taxes,  and  deductions  what- 
soever :"  Held    that  the  vicar  was 
not  rateable  to  the  poor  in  respect 
of  the  vsnrlv  niim   «n  asfortniniiil 
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INSURANCE. 


JOINT  STOCK  COMPANY.  911 


within  the  meaning  of  the  stat. 
48  G.  S.  c.  58.,  whereby,  if  the  de- 
fendant neglect  to  appear  and 
plead,  the  prosecutor  is  at  liberty 
to  enter  an  appearance  and  a  plea 
of  not  guilty  for  the  defendant; 
and,  therefore,  where  the  prose- 
cutor had  entered  an  appearance 
and  a  plea  of  not  guilty  for  the 
defendant,  and  a  verdict  had  been 
found  against  the  defendant,  the 
Court  set  aside  such  verdict  for 
irregularity.  Davis  v.  BitU  and 
Others,  M.  5  G.  4.  Page  586 

2.  It  is  not  necessary  that  any  in- 
formation or  complaint  should  be 
made  on  oath,  in  order  to  justify 
the  interference  of  magistrates 
under  the  11  G.  2.  c.  19.  «.  16. 
Basten   v.  Careto^   H.  5  &  6  G.  4. 

649 

INQUIRY,  WRIT  OF. 

In  case  for  words,  defendant  suffered 
judgment  by  default.  At  the  ex- 
ecution of  the  writ  of  enquiry,  the 
plaintiff  offered  4io  evidence,  and 
the  jury  assessed  the  damages  at 
40/.:  Held,  that  it  was  not  in- 
cumbent on  the  plaintiff  to  give 
any  evidence,  and  that  the  jury 
were  not,  under  such  circum- 
stances, bound  to  give  nominal 
damages  only.  Tripp  v.  Thomas, 
M.5G.^.  427 

INSURANCE. 

1.  Goods  were  insured  at  and  from 
Demerara  to  London  in  ship  or 
ships  warranted  to  sail  from  De- 
merara on  or  before  the  Ist  of 
August  1823.  Small  ships  take 
in  and  discharge  the  whole  of  their 
cargoes  in  the  river  of  Demerara  ; 
but  there  is  a  shoal  off  the  coast, 
about  ten  miles  out  at  sea,  and 
large  ships  usually  discharge  and 
take  in  part  of  their  cargoes  on 
the  outside  of  the  shoal.  Goods 
covered  by  the  policy  were  laden 


on  board  a  small  vessel  that  com- 
pleted her  cargo  in  the  river,  and 
on  the  1st  of  August ^  the  captain 
having  obtained  his  clearance,  set 
sail,  proceeded  down  the  river,  and 
about  two  miles  out  to  sea,  and 
then  anchored,  the  tide  being  low. 
On  the  Sd  of  August  he  crossed 
the  shoal,  and  on  the  8th  the  vessel 
was  lost  by  perils  of  the  sea :  Held, 
that  the  vessel  sailed  from  Deme* 
rara  on  the  Ist  of  August  within 
the  meaning  of  the  policy,  and 
that  the  warranty  was  thereby  sa- 
tisfied. Lang  and  Others  v.  An* 
derdon,  M.  5  G.  4.  Page  495 

2.  A  policy  was  effected  on  norses 
warranted  free  from  mortality  and 
jettison.  In  the  course  of  the 
voyage,  in  consequence  of  the 
agitation  of  the  ship  in  a  storm, 
the  horses  broke  down  the  par- 
titions by  which  they  were  separ- 
ated, and  by  their  kicking,  bruiaed 
and  wounded  each  other  so  much 
that  they  all  died:  Held,  upon 
special  verdict,  that  this  was  a  toss 
by  a  peril  of  the  sea,  and  that  the 
plaintiff  was  entitled  to  recover. 
It  was  found  in  the  special  verdict 
that  a  certain  usage  with  respect 
to  such  policies  prevailed  amongst 
the  underwriters  subscribing  po* 
licies  at  Lloyd's  coffee-house  in 
London,  and  merchants  and  others 
effecting  policies  there,  and  that 
the  policy  in  question  was  effected 
at  Lloi/d*B  coffee-house,  but  it  was 
not  found  that  the  plaintiff  was  in 
the  habit  of  effecting  policies  at 
that  place :  Held,  that  this  usage 
was  not  sufficient  to  bind  the  plain- 
tiff. Gabay  and  Another  v.  lioyd^ 
H.  5  &  6  G.  4.  79S 

JOINDER  OF  ACTION. 
See  Practice,  25. 

JOINT  STOCK  COMPANY. 

1.  In  assumpsit  for  work  and  labouf 

3  N  4  and 
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and  money  expended  in  the  pur- 
chase of  shares  in  a  concern  called 
the  *^  Equitable  Loan  Bank  Com- 
pany,*' it  appeared  that  the  com- 
pany professed  to  have  a  capital 
of  2,000,000/.  in  shares  of  50^. 
each;  that  a  deposit  of  1/.  per 
share  was  requireu  on  the  delivery 
of  certificates  for  shares  to  the 
holders;  that  the  shares  were  to 
be  transferrable  without  any  re- 
strictiony  and  that  the  holders  were 
to  bo  subject  to  such  regulations 
as  might  be  contained  in  any  act 
of  parliament  passed  for  the  go- 
▼emment  of  the  society,  and  in 
the  mean  time  to  such  regulations 
as  might  be  made  by  a  committee 
of  management.  No  evidence  was 
given  as  to  the  particular  objects 
or  tendency  of  the  company : 
Held,  that  upon  this  evidence  the 
company  was  to  be  considered 
illegal,  and  within  the  operation  of 
the  6  G.  ]•  c.  18.  as  having  trans- 
ferrable shares,  and  affecting  to 
act  mf  a  body  corporate  without 
authority  by  charter  or  act  of  par- 
liament; and  that  plaintiff  conse- 
quently could  not  maintain  his  ac- 
tion which  arose  out  of  an  illegal 
transaction.  Josephs  v.  Pebrevy  H, 
5  &  6  G.  4.  Page  639 

2.  Where  a  scheme  for  establishing 
a  tontine  was  put  forth,  stating 
that  the  money  subscribed  was  to 
be  laid  out  at  interest,  and  ailer 
some  subscriptions  had  been  paid 
to  the  directors,  in  whom  the  ma- 
nagement of  the  concern  was  vest- 
ed, but  before  any  part  of  the 
money  was  laid  out  at  interest,  the 
directors  resolved  to  abandon  the 
project:  Held,  that  each  subscriber 
might  in  an  action  for  money  had 
and  received,  recover  the  whole  of 
the  money  advanced  by  him,  with- 
out the  deduction  of  any  part  to- 
wards the  payment  of  the  expences 
incurred. 

By  the  scheme,  it  appeared  that 


the  money  subuc^ribed  was  to  be 
laid  out  at  interest,  and  toeoure 
to  the  benefit  of  the  survivors ;  the 
subscribers  were  to  be  governed 
by  regulations  made  by  toe  direc- 
tors, and  at  the  end  of  a  year 
shares  were  to  be  issued  and  be 
transferrable  :  Held,  that  this  vss 
not  an  undertaking  within  the 
operation  of  the  bubble  act.  Nod- 
ells  V.  Crosbtf  and  Others^  H. 
5A6G.^.  Page  814 

JUSTICE. 

1.  It  is  not  necessary  that  any  in- 
formation or  complaint  should  be 
made  on  oatli,  in  order  to  justify 
the  interference  of  magistrates  tio- 
der  11  G.2.C.  19*  s.  16. 

In  trespass  against  two  magis- 
trates for  giving  plaintifi^s  landlord 
possession  of  a  farm  as  a  deserted 
fiirm,  they  produced  ip  evidence  s 
record  of  their  proceedings  under 
that  act,  which  set  fortli  all  such 
circumstances  as  were  necesssry 
to  give  them  jurisdiction,  and  by 
which  it  appeared  that  they  bad 
pursued  the  directions  of  tbe  sta- 
tute :  Held,  that  this  was  conclu- 
sive as  an  answer  to  the  action. 
BasUn  v.  Carexv  and  Another,  i/. 
5&6G.4.  649 

2.  By  charter,  the  aldermen,  baili&, 
and  burgesses  had  power  to  elect 
two  of  the  burgesses  to  be  alder- 
men of  the  borough  for  one  whole 
year,  and  they  were  to  have  power 
and  authority  to  execute  by  them- 
selves or  in  their  absence  by  their 
deputies,  the  office  of  aldermen  of 
the  borough.  Xte  charter  then 
contained  clauses  by  which  it  was 
provided  that  in  the  event  of  the 
death  or  removal  of  any  alderman, 
a  new  one  might  be  elected,  who, 
during  the  remainder  of  the  year, 
should  execute  the  Office  by  him- 
self or  his  deputy.  It  was  then 
provided,  that  in  liie  absence  of 
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any  of  the  aidermen  for  the  time 
being,  the  bailifis  and  capital  bur- 
gesses might  elect  one  or  more  of 
the  burgesses  to  supply  the  va- 
cancy. These  substituted  alder- 
men had  no  power  to  appoint  de- 
puties. There  then  followed  a 
clause,  which  directed  that  the 
aldermen  for  the  time  being,  during 
the  time  they  should  remain  in 
their  offices,  should  be  justices  of 
the  peace  within  the  borough : 
Held,  that  this  charter  did  not 
enable  the  aldermen  elected  for 
the  year  to  delegate  their  office  of 
justice  of  the  peace,  and  therefore 
that  a  deputy  alderman  was  not  a 
justice  of  the  peace  for  the  bo- 
rough. 

Quaere,  whether  since  the  sta- 
tute 27  //.  8.  c  24.  s.  2.  the  crown 
can  delegate  to  a  subject  the  power 
of  appomting  a  justice  of  the 
peace.  Jotfes  v.  WiUiams,  H. 
5  &  6  G.  4.  Page  762 

LANDLORD  AND  TENANT. 

1.  A.  let  apartments  in  his  dwelling 
house  to  ^.,  at  a  rent  payable  half 
yearly.  B.  took  possession  at 
Michaelmas  1822,  and  at  Lady- 
day  1823  paid  half  a  yearns  rent. 
In  June  of  tliat  year  B,  led  the 
apartments  without  giving  any  no- 
tice to  quit,  but  at  Michaelmas 
1823  he  paid  half  a  year*s  rent. 
At  Lady 'day  1824,  A,  demanded 
another  half  year's  rent,  which  B. 
refused  to  pay :  Held,  that  from 
these  facts  the  law  would  not  im- 
ply a  taking  from  year  to  year. 
fVilson  V.  AbbM,  T.  5  G.  4.       88 

«  By  lease  the  lessor  demised  to  the 
lessee  a  colliery,  and  all  the  en- 
gines, machinery,  and  other  imple- 
ments, effects,  and  things  then 
lying  on  or  about  the  colliery,  or 
used  or  employed  therewith,  and 
mentioned  in  a  certain  inventory 
and  valuation  then  made^  haben- 


dum for  twenty-one  years,  at  a 
certain  rent  therein  mentioned. 
The  lease  contained  a  proviso  for 
re-entry  in  case  the  rent  should  be 
in  arrear  for  the  space  of  thirty 
days,  and  also  a  proviso  that  on 
the  expiration  or  other  sooner  de- 
termination o£  the  demiaei  the  les- 
see should  leave  and  yield  up  to 
the  lessor  all  engines,  machtnes, 
effects,  and  things  beionging  to 
and  used  in  the  said  colliery,  and 
that  an  inventory  and  valuation 
should  three  months  previous 
thereto  be  made  and  taken  by  two 
indifferent  persons  to  be  appointed 
by  the  parties  respectively,  or  by 
an  umpire,  and  such  inventory 
should  be  compared  with  the  then 
present  inventory  and  valuation, 
and  that  the  difference  in  the  value 
of  the  engine,  &c,  should  be  paid 
by  the  landlord  or  tenant  to  the 
other  according  as  it  was  greater 
or  less  than  the  value  at  the  time 
of  the  letting.  The  tenant  entered 
and  occupied  the  colliery,  ma- 
chinery, &c.  and  failing  in  the  pay- 
ment of  the  rent,  the  lease  became 
forfeited,  and  the  landlord  reco- 
vered a  judgment  in  ejectment  in 
Trinity  term  1818,  but  did  not  ex- 
ecute his  writ  of  possession  until 
the  9th  of  Ntyoember  1819.  On 
the  following  day  the  tenant  com- 
mitted an  act  of  bankruptcy.  Tiie 
lease  having  become  forfeited  by 
the  act  of  the  tenant,  no  inventory 
or  valuation  of  the  machines  and 
other  effects  and  things  belonging 
to  the  collieries  was  made  three 
months  before  the  determination 
of  the  demise :  Held,  however,  as 
the  tenant  by  his  ^wn  act  had  de- 
termined the  lease,  and  had  there- 
by rendered  it  impracticable  for 
the  landlord  to  have  a  valuation 
made  three  months  before  the  de« 
termination  of  the  demise,  that  the 
latter  was  entitled  without  any 
such  valuation  baving  been  made, 

to 
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to  resume  the  possession  of  the 
fixtures,  raachioery,  and  other  ef- 
fects used  in  the  colliery,  upon  the 
determination  of  the  demise  by 
such  forfeiture;  and  that  he  was 
entitled  to  resume  such  possession 
even  of  new  machinery  erected  by 
the  tenant  during  the  term. 

Held,  secondly,  that  the  tenant 
never  had  under  this  demise,  the 
possession,  order,  or  disposition  of 
the  fixtures,  or  moveable  articles 
within  the  meaning  of  21  Jac,  1. 
c.  19.  but  a  mere  qualified  right  to 
use  them  during  the  term;  and 
if  they  had  been  in  his  possession, 
&c.  within  the  meaning  of  the  sta- 
tute, that  would  have  ceased  when 
the  landlord  resumed  possession 
on  the  9th  of  November. 

During  the  intermediate  time 
between  the  recovery  of  the  judg- 
ment in  Trinity  term  1818,  and 
the  execution  of  the  writ,  hab.  fac. 
poss.  on  the  9th  of  November  1819, 
the  bankrupt  continued  to  work  the 
colliery,  and  to  have  the  use  of  the 
machinery  and  implements :  Held, 
that  during  this  period  the  bank- 
rupt had  not  the  order  or  disposi- 
tion of  the  machinery  and  imple- 
ments, within  the  meaning  of  the 
statute  of  James,  Storer  and 
Others^  Assignees,  v.  Hunter,  T. 
5  G.  4.  Page  368 

9.  Tenant  from  year  to  year  entered 
into  an  agreement,  during  a  cur- 
rent year,  for  a  lease  to  be  granted 
to  him  and  A*  B, ;  and  from  that 
time  A.  B*  entered  and  occupied 
jointly  with  him :  Held,  that  by  this 
agreement  and  the  joint  occupation 
under  it,  the  former  tenancy  was  de- 
termined ;  although  the  lease  con- 
tracted for,  was  never  granted,  //a- 
merton  v.  Steadman  M.  5  G.  4.  478 

4.  Where  the  tenant,  under  a  lease 
containing  a  covenant  to  repair, 
underlet  the  premises  to  one  who 
entered  into  a  similar  covenant, 
and  the  original    lessor    brought 


an  action  on  this  covenant  in  fihe 
first  lease,  and  recovered:  Hdd, 
that  the  damages  and  costs  reco- 
vered in  that  action ,  and  also  the 
costs  of  defending  it,  might  be  re- 
covered as  special  damages  in  an 
action  against  the  undertenant  Ux 
breach  of  his  covenant  to  repair. 
Neale  v.  JVyllie,  M.  5  G.  4. 

PageSSS 

5*  A,  entered  into  a  written  agree- 
ment with  B,  for  the  hire  of  a  piece 
of  land  for  the  purpose  of  making 
bricks;  C*  afterwards  made  an 
offer,  in  writing,  to  let  another 
piece  of  land  to  A,  upon  the  tenns 
contained  in  theagreenientbetween 
him  (A.)  and  ^.,  and  at  a  lubfe- 
quent  time  A.,  verbally,  accepted 
the  offer.  In  an  ation  by  C.  for  a 
breach  of  some  of  the  terms  of  Jut 
contract:  Held  that  the  writtei 
offer  made  by  C  was  admissible  in 
evidence,  without  being  stamped. 
Drant  v.  Brorvn,  Executor  ofLtg- 
gotty  //.  5  &  6  G.  4.  665 

6.  By  4  G.  2.  c.  28.  s.  2.  it  is  enacted 
that  in  all  cases  between  landlord 
and  tenant,  as  often  as  it  shall  hap- 
pen that  one  half  year's  rent  shall 
be  in  arrear,  and  the  landlord  or 
lessor  to  whom  the  same  is  due, 
hath  right  by  l&w  to  re-enter  for 
the    non-payment     thereof,    sach 
landlord  or  lessor  shall  and  maj, 
without  any  formal  demand  or  re- 
entry, serve  a  declaration  in  eject- 
ment   for    the    recovery    of  the 
demised  premises,    which   service 
shall  stand  in  the  place  and  stead 
of  a  demand  and  re-entry :  Held, 
that  by  this  statute  the  service  of 
the  declaration  in  ejectment  is  sub- 
stituted for  the  demand  of  rent, 
which,  at  common  law,  must  have 
been  made  upon  the  day  when  the 
forfeiture  accrued  in  case  of  non- 
payment, and  therefore  that  it  was 
no  ground  of  nonsuit  in  ejectmeot 
that  the  declaration  was  served  oa 
a  day  subsequent  to  the  day  on 
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which  the  demise  was  laid,  that 
being  ailer  the  rent  became  due ; 
because  the  title  of  the  lessor  must 
be  taken  to  have  accrued  on  the 
day  when  the  forfeiture  would  have 
accrued  at  common  law  by  non- 
payment of  the  rent*  Doe  d. 
Laurence  and  Others  v.  Shatocross, 
H.5&6G.^.  Page  752 

7.  Where  the  tenant  of  certain  pre- 
mises underlet  a  part  by  deed,  and 
the  original  landlord  distrained  for 

•  rent  upon  the  undertenant :  Held 
that  assumpsit  would  not  lie  by  the 
latter  against  his  lessor  upon  an 
implied  promise  to  indemnify  him 
against  the  rent  payable  to  the 
superior  landlord.  Schlencker  v. 
Moxst/,  H.5&6G.4f.       *      789 

LAND  GAINED  FROM  THE  SEA 
BY  ALLUVION. 

See  Evidence,  3. 

LEASE. 
See  Landlord  and  Tenant,  3. 

LIBEL. 

1.  Declaration  for  a  libel  purporting 
to  contain  an  account  of  a  pro- 
ceeding which  had  taken  place  be- 
fore a  magistrate,  respecting  a 
matter  in  which  he  was  merely 
asked  for  advice,  and  not  called 
upon  to  act  in  his  magisterial  capa- 
city. The  libel  itself  alleged  that 
A*  B.  and  C.  D.  stated  the  matter 
charged  to  the  magistrate,  a  great 
part  of  which  was  not  actionable 
when  spoken,  but  became  so  when 
written.  Plea,  that  A*  B.  and 
C  D.  did  go  before  the  magistrate 
and  make  the  statement  set  forth 
in  the  libel,  and  that  it  contained 
a  correct  account  of  the  proceed- 
ings before  the  magistrate,  and  that 
the  facts  charged  in  it  were  true. 
The  jury  found  that  the  matters 
contained  in  the  libel  were  not 


true,  but  that  it  contained  a  cor- 
rect account  of  the  proceedings 
which  had  taken  place  before  the 
magistrate:  Held,  first,  that,  as 
the  matter  brought  before  the  ma- 
gistrate, was  not  brought  before 
him  in  his  judicial  character,  or  m 
discharge  of  his  magisterial  func- 
tions, the  defendant  could  not  jus- 
tify the  publication  on  the  ground 
of  its  being  a  correct  report  of  the 
proceedings  which  had  taken  place 
before  the  magistrate. 

Held,  secondly,  that  it  was  no 
justification  that  the  defendants, 
when  they  published  the  libel, 
mentioned  the  names  of  the  parties 
who  stated  the  matter  of  the  libel 
to  the  magistrate,  because  as  to 
part  of  the  slanderous  matter  no 
action  would  lie  against  the  party 
who  stated  it  to  the  magistrate; 
it  had  become  actionable  merely 
from  its  having  been  published  by 
the  defendants  in  print,  and  there- 
fore, by  stating  the  names  of  the 
persons  from  whom  they  heard  it, 
they  gave  the  plaintifi*  no  right  of 
action  against  them. 

Held,  thirdly,  that  in  order  to 
justify  the  repeating  of  slander,  it 
was  necessary  that  the  party  re- 
peating it  should,  at  the  time  of 
repeatmg  it,  ofier  himself  as  a  wit- 
ness to  prove  the  uttering  of  the 
slander,  and  therefore  that,  as  the 
defendants  did  not  state  that  they 
themselves  heard  the  slander  ut- 
tered by  A.  B.  and  C.  Z>.,  but 
merely  stated  that  A,  B.  and  dD* 
had  said  so  and  so,  the  plea  was 
bad.  McGregor  v.  Thvoaites,  T. 
5  G.  4.  Page  24 

2.  In  an  action  for  a  libel  the  de- 
fendant cannot,  either  in  bar  of  the 
action,  or  in  mitigation  of  damages, 
give  in  evidence  other  libels  pub- 
lished of  him  by  the  plaintifi*,  not 
distinctly  relating  to  the  same  sub- 
ject. Declaration  stated  that  plain* 
tiff  was  an  attorney,  and  had  been 
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employed  as  veiBtry  clerk  in  the 
parish  of  J.,  and  that  whilst  he 
If  as  such  vestry  clerk,  certain  pro- 
secutions were  carried  on  against 
JB.  for  certain  misdemeanors,  and 
in  furtherance  of  such  proceedings, 
and  to  bring  the  same  to  a  success' 
Jkl  issue^  certain  sums  of  money 
belonging  to  the  parishioners  were 
appropriated  and  applied  to  the  dis- 
charge of  the  expences  incurred 
on  account  of  the  said  proceedings, 
yet  defendant  intending,  &c.,  to 
imure  the  plaintiff  in  his  profession 
of  an  attorney,  and  to  cause  him  to 
be  esteemed  a  fraudulent  practiser 
in  his  said  profession,  and  in  his 
office  as  vestry  clerk,  and  to  cause 
it  to  be  suspected  that  the  plaintiff 
had  fraudulently  applied  money 
belonging  to  the  parishioners,  on, 
&c^  at,  &c.,  falsely  and  maliciously 
published  of  and  concerning  the 
plaintiff,  and  of  and  concerning  his 
conduct  in  his  office  as  vestry  clerk, 
and  of  and  concerning  the  matters 
aforesaid,  the  libel,  &c.  It  ap- 
peared on  the  production  of  the  li- 
Del  at  the  trial,  that  the  imputation 
was,  that  the  plaintiff  had  applied 
the  parish  money  in  payment  of  the 
expences  of  the  prosecution  a/ter 
it  had  terminated  :  field,  this  was 
no  variance,  because  it  did  not  alter 
the  character  of  the  libel,  the  fraud 
imputed  to  the  plaintiff  being  the 
same,  whether  the  money  was  mis- 
applied before  or  after  the  proceed- 
ings had  terminated  ;  and  that  the 
allegation  that  the  libel  was  pub- 
lished of  and  concerning  the  matters 
aforesaid^  did  not  make  it  necessary 
to  prove  precisely  that  the  libel  did 
relate  to  every  part  of  the  matter 
previously  stated.  Mai/,  Gent,, 
one,  Sfc.  V.  Crown,  T.  5  G.  4. 

Page  113 

S.  Declaration  for  a  libel  stated  that 

the  plaintiff  was  an  attorney,  and 

that   the  defendant   intendmg  to 

injure  him  in  his  good  name,  and 


in  his  said  profession  of  an  tf' 
torney,  published  a  libel  of  sad 
concerning  the  plaintiff,  and  of 
and  concerning  him  in  his  said 
profession.  At  the  trial  the  plain- 
tiff failed  in  proving  that  at  the 
time  of  the  publication  of  the  libel 
he  was  an  attorney  :  Held,  that 
this  was  not  a  fatal  variance  be- 
tween the  allegation  and  the  proof^ 
the  words  of  the  libel  being  ac- 
tionable, although  not  used  with 
reference  to  the  professional  cha- 
racter of  the  plaintiffl  Lewis  i* 
Walter,  T.oG.if.  Page  138 

4e»  Declaration  for  a  libel  stated,  that 
the  plaintiff  was  taken  befcwe  a 
justice  to  answer  a  charse  of  haf- 
mg  assaulted  A,J3.f  and  that  the 
said  charge  was  proceeded  upon, 
and,  in  part,  heard,  and  witnesses 
were  examined  concemins^  the 
same,  of  which  A.  B^  was  one,  and 
the  further  examination  was  ad- 
journed to  a  future  day ;  that  at 
the  time  of  publishing  the  libd  no 
bill  of  indictment  had  beeo  pre- 
ferred against  the  plaintiff  in  re- 
spect of  the  charge,  nor  any  trial 
had,  and  the  subject  matter  of  the 
charge  was  undetermined,  yet  that 
defendants,  intending  to  hinder  and 
obstruct  the  course  of  justice,  and 
to  prevent  the  plaintiff  from  having 
a  fair  trial,  maliciously  published 
in  a  newspaper,  on  the  10th  Jvl^, 
the  following  libel :  *'  One  A.  D^ 
of,  &c.,  underwent  a  long  examio- 
ation  on  a  charge  of  having  inde- 
cently assaulted  a  female  child  onij 
thirteen  years  old.  The  evidence 
of  the  child  herself,  and  her  com- 
panion, A,D.*s  own  cousin,  dis- 
played such  a  complication  of  dis- 
gusting indecencies,  that  we  cannot 
detail  it.  It  is  right,  however,  that 
we  should  say  that  the  accused  de- 
nied the  principal  facts  alleged,  and 
that  the  children  made  some  slight 
variation  in  their  evidence.'*  The 
same  count  charged  the  defend- 

•    ants 


LIBEL. 


91 T 


ants  with  publishing  another  libel 
on  the  18th  Jtdy^  stating  that 
'*  A.  D,9  who  was  charged  a  week 
ago  with  attempting  to  violate  the 
person  of  a  girl  of  thirteen,  was 
again  examined,  but  no  further 
evidence  was  heard,  and  he  was 
ordered  to  enter  into  a  recogni- 
zance for  200/.,  and  all  the  wit- 
nesses were  bound  over  to  prose- 
cute*" There  were  other  counts 
setting  out  the  libelsy  but  making 
no  reference  to  any  proceeding 
before  a  magistrate.  Plea,  first, 
not  guilty ;  secondly,  that  on,  &c., 
at,  &c.,  before  «/.  /f.,  justice,  the 
plaintiff  did  undergo  a  long  exa- 
mination, &c.  (repeating  the  libel) ; 
and  that  afterwards,  to  wit,  on  the 
15th  day  of  t/u/y,  at  tlie  public 
office,  Bow-streett  the  plaintiff  was 
again  examined,  &c»  (repeating  the 
second  libel).  The  plea  then  stated 
that  the  supposed  libels  contained 
no  other  than  a  true,  fair,  just, 
and  correct  report  and  account  of 
the  proceedings  which  took  place 
on  the  Sth  and  15th  days  of  July 
respectively,  at  the  said  public 
office,  Bow-streeif  and  were  pub- 
lished by  the  defendants,  -with  no 
scandalous,  defamatory,  unworthy, 
or  unlawful  motive  whatever,  and 
that  the  proceedings  therein  re- 
ported took  place  pubUcly  and 
openly  at  the  police  office,  and  the 
reports  or  accoimts  thereof  com- 
posing the  said  supposed  libels, 
were  printed  and  published  in  the 
said  newspapers  as  public  news  of 
such  publio  proceedings,  and  with 
no  other  intent,  or  for  no  other  ob- 
ject or  purpose  whatsoever :  Held, 
upon  demurrery  that  this  plea  was 
bad,  inasmuch  as  it  was  no  justifi- 
cation of  the  publication  of  slan- 
derous matter,  that  it  contained  a 
correct  report  of  the  proceedings 
which  took  place  in  the  course  of 
a  preliminary  inquiry  before  a  ma- 
gistrate. 


The  third  plea  was,  that  the  se- 
veral matters  and  things  in  the  sup- 
posed libels  contained  were  true  : 
Held,  that  this  plea  was  bad,  be- 
cause it  was  uncertain  whether  it 
meant  that  the.  report  in  the  news- 
paper was  a  true  report  of  the  pro- 
ceedings, or  that  the  facts  men- 
tioned in  it  were  true;  and  if  the 
latter  were  the  meanmg,  then  the 
plea  was  much  too  general. 

The  fourth  plea  to  the  whole  de- 
claration, stated  that  the  supposed 
libel  was  nothing  more  than  a  fiur, 
true,  and  correct  report  of  pro- 
ceedings which  took  place  publicly 
and  openly  before  the  justice  at 
the  public  office:  Held,  that  this 
plea  was  bad,  because  it  was  no 
answer  to  those  counts  which  did 
not  allege  that  any  proceedings  had 
taken  place  before  a  justice. 

The  fifth  plea,  which  was  pleaded 
to  the  counts  containing  the  libel 
of  the  10th  of  July 9  was,  that  the 
plaintiff  on  the  8tli  of  July  was 
before  the  justice,  and  underwent 
a  long  examination,  as  in  the  second 
plea,  and  upon  that  occasion  the 
mother  of  A.  C.  deposed  as  follows. 
The  plea  then  set  out  the  depo- 
sitions verbatim,  and  by  them  it 
appeared  that  the  libel  complained 
of  did  not  contain  a  full,  fair,  and 
accurate  report  of  what  passed  at 
the  police  office,  and  on  that 
ground,  it  was  held  that  this  plea 
was  clearly  bad. 

The  sixth  plea,  which  was  plead- 
ed to  the  libel  of  the  1 5th  otjfdy, 
alleged  that  the  plaintiff  was  exa- 
mined at  the  police  oiBce,  and 
ordered  to  enter  into  recogni* 
zances,  as  in  the  libel  mentioned  : 
Held,  that  this  plea  was  good,  in- 
asmuch as  the  publication  of  the 
15th  of  July  contained  no  state- 
ment of  the  evidence,  nor  any  com- 
ment upon  the  case,  but  merely 
stated  the  result  of  what  the  justice 
had  thought  fit  to  do. 

The 
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The  seventh  plea  was,  in  sub- 
stance, the  same  as  the  fifth,  and 
held  bad  for  the  same  reasons. 
The  eighth  being  similar  to  the 
sixth,  was  held  good.  Duncan  v. 
Thtoaites,  M.  5  G.  4.        Page  556 

LIEN. 

!•  Plaintiff  having  contracted  to  pur- 
chase an  estate  of  B*,  had  the 
deeds  of  conveyance  prepared  at 
his  own  expence,  and  sent  them  to 
Bm  for  execution.  B*  executed 
and  gave  them  to  a  servant  to  be 
sent  back.  The  servant  delivered 
them  to  defendant,  an  attorney, 
who  had  a  demand  upon  B.  for 
business  done  in  his  profession. 
No  directions  were  given  to  de- 
fendant to  retain  the  deeds  until 
the  purchase  money  should  be 
paid.  Some  necessary  parties  re- 
fused to  execute  the  deeds,  and 
plaintiff  having  abandoned  the  con- 
tract, demanded  the  deeds  from 
tlie  defendant,  who  refused  to  de- 
liver them  up,  claiming  to  have  a 
lien  for  his  demand  against  B.  In 
trover  for  deeds  and  stamped  pieces 
of  parchment :  Held,  that  the  plain- 
tiff was  entitled  to  recover  the 
deeds  at  all  events  in  a  cancelled, 
if  not  in  an  uncancelled  state. 
Littledcde  J.  dubitante.  Esdaile  v. 
Oxenhamy  T.  5  G.  4-.  225 

2.  A,f  B.y  and  C  carried  on  the 
business  of  bankers  in  copartner- 
ship. A,  advanced  large  suras  of 
money  to  the  concern,  which  he 
raised  by  selling  out  stock,  and  he 
took  separate  bonds  for  18,000/. 
from  B*  and  C.  conditioned  for  the 
replacing  of  9000/.  3  per  cent,  con- 
sols by  each,  being  their  respective 
proportions  of  the  stock  sold  by  A. 
The  stock  not  being  replaced,  A. 
brought  actions,  and  recovered 
judgments  on  the  bonds.  A.  after- 
wards retired  from  the  concern, 
and  at  that  time  20,000/.  3  per 
cent,  consols  was  due  to  him ;  by 


the  deed  of  dissdlutioii  B.  and  C 
covenanted  to  replace  it  by  fcor 
instalments ;  aod  that  if  they  &iled 
to  do  sOy  A.  might  resort  to  the 
judgments  recovered  on  the  bonds; 
and  further,  that  he  should  hate  t 
lien  on  certain  specified  securitiei 
for  that  debt,  and  also  as  an  in- 
demnity against  partnership  ddKs 
which  they  had  covenanted  to  pay. 
One  instalment  was  replaced  when 
due,  but  JB.  and  C  having  finled 
to  replace  the  second,  a  new  agree- 
ment (not  under  seal)  was  entered 
into,  whereby  it  was  agreed  that 
the  transaction  should  be  consider- 
ed as  a  loan  of  money  from  tbe 
first,  and  that  the  sun  produced  by 
the  sale  of  the  15,000^.  3  per  cents, 
which  remained  due,  which  vu 
10,083/.,  should  be  the  debt,  and 
be  repaid  at  a  future  day  with 
5  per  cent,  interest.  The  value  of 
15,000/.  3  per  cent,  consols  at  tbe 
date  of  this  last  agreement,  was 
8437/.  Before  any  part  of  the 
10,083/.  was  paid,  B.  and  C.  be- 
came bankrupts ;  and  at  the  isw- 
ing  of  the  commission  two  out  of 
the  three  remaining  days  fixed  by 
the  deed  of  dissolution  for  the  re- 
transfer  of  stock  had  passed :  Held, 
that  the  second  agreement  was 
void  for  usury,  but  that  the  deed 
of  dissolution  remained  binding, 
and  that  A.  might  prove  under  the 
commission  against  S.  and  C  for 
the  15,000/.  3  per  cenL  consols, 
the  value  of  the  two  instalments 
before  the  bankruptcy,  to  be  ascer- 
tained by  the  price  of  consols  on 
the  day  when  those  sums  respect- 
ively became  due  ;  the  value  of  the 
third  to  be  taken  at  tbe  price  of 
consols  on  the  day  when  the  com- 
mission issued,  with  a  rebate  for 
the  interval  between  that  day  and 
the  day  fixed  for  the  re-transfer  of 
that  instalment ;  and  further,  that 
A.  still  had  the  lien  given  by  the 
deed. 

A.  having 
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A.  having  paid  certain  old  part- 
nership debts  after  he  Lit  the  con- 
cern :  Held,  secondly,  that  he 
might  prove  for  those  also. 

Whilst  A.  remained  in  the  bank 
he  received  interest  upon  his  ad- 
vances, without  any  deduction  for 
property  tax :  Held,  thirdly,  that 
no  deduction  was  to  be  made  in 
respect  of  that  from  the  sum  to  be 
proved  by  him,  inasmuch  as  it  did 
not  appear  that  the  bankrupts  had 
accounted  to  government  for  the 
property  tax  on  the  monies  so 
paid.  Parker  v.  Ranubottom  and 
Others,  T.  5  G.  4.  Page  257 

S,  Where  an  application  is  made  to 
set  off  costs  and  damageis  in  one 
.  action  against  those  recovered  in 
a  cross  action,  an  attorney  has  a 
lien  on  the  judgment  obtained  by 
his  client  against  the  opposite 
party,  to  the  extent  of  his  costs 
of  that  cause  only.  Stephens  v. 
IVeston  and  Griffiths,   M.  5  G.  4. 

535 

LIMITATIONS,  STATUTE  OF. 

1.  Assumpsit  for  goods  sold  and  de- 
livered, and  on  the  money  counts. 
Pleas,  general  issue  and  the  sta- 
tute of  limitations.  Defendant  paid 
money  into  court  generally :  Held, 
that  such  payment  did  not  take 
the  case  out  of' the  statute.  Long 
v.  Grevilley  T.  5  G.  4.  10 

2.  A.  being  seised  in  fee  of  an  un- 
divided moiety  of  an  estate,  de- 
vised the  same  (by  will  made  some 
years  before  her  death)  to  her 
nephew  and  two  nieces  as  tenants 
in  common ;  one  of  the  nieces 
died  in  the  life-time  of  A.,  and  left 
an  infant  daughter.  A,,  by  another 
will,  intended  to  have  devised  the 
moiety  to  the  nephev  and  sur- 
viving niece,  and  the  infant  daugh- 
ter of  the  deceased  niece,  but  this 
will  was  never  executed.  Afler 
A**B  death,-  the  nephew  and  sur- 


viving niece  covenanted  to  carry 
the  unexecuted  will  into  execution, 
and  to  convey  one-third  of  the 
moiety  to  a  trustee  upon  trust,  to 
convey  the  same  to  the  infant  if 
she  attained  twenty-one,  or  to  her 
issue  if  she  died  under  twenty-one 
and  left  issue,  or  otherwise  to 
the  nephew  and  niece  in  equal 
moieties.  No  conveyance  was  ex- 
ecuted in  pursuance  of  the  deed. 
The  rents  of  the  third  were  re- 
ceived by  the  trustee  for  the  use 
of  the  infant  during  her  life  time. 
An  ejectment  having  been  brought 
by  the  devisee  of  the  nephew  more 
than  twenty  years  afler  his  death, 
but  less  than  twenty  years  after 
the  death  of  the  infant ;  it'  was 
held  that  there  was  no  adverse 
possession  until  the  death  of  the 
mfant,  and  that  the  ejectment  was 
well  brought.  Doe  dim.  Colclough 
V.  Hulse,  i/.  5  &  6  G.  4. 

Pago  757 

LORD'S  DAY. 

See  Vendor  and  Vbnd^,  5. 

MAGISTRATE. 
See  Conviction,  2.    Justices. 

MALICIOUS  ARREST. 
See  Arrest,  1. 

MANDAMUS. 

1.  Where  a  charter  does  not  require 
the  members  of  a  corporation  to 
be  resident,  the  Court  will  not 
grant  a  mandamus  commanding 
the  corporation  to  meet  and  con- 
sider of  the  propriety  of  removing 
from  their  omces  non-resident  cor- 
porators, unless  their  absence  has 
been  productive  of  some  serious 
inconvenience.  An  alderman  is 
not  bound  to  reside  within  the 
boroughi  unless  that  is  necessary 

to 
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to  the  discharge  of  the  duties  of 
his  office,  or  required  by  the  char- 
ter. The  King  v.  The  Mayor  and 
Aldermen  of  the  Boroagh  of  PortS' 
mouthy  T.  5  G.  4.  l^age  152 

2*  The  Court  will  grant  a  mandamus 
to  admit  a  copyholder  claiming 
by  descent.  The  King  v.  The 
Mastersy  Keepers^  Wardens^  and 
Commoners  of  the  Brewers^  Com- 
pany,  T.5G.^  172 

d*  Seinble,  that  coparceners  are  en- 
titled to  be  admitted  to  copyhold 
tenements  as  one  heir,  and  upon 
the  payment  of  one  set  of  fees. 
The  King  v.  The  Lord  of  the  Ma- 
nor ofBonsalli  and  Adam  WoUey^ 
Steward  of  the  said  Manor,  T. 
5G.^  173 

4«  Where  an  inhabitant  of  a  borough 
applied  for  a  mandamus  to  the 
mayor  and  steward  of  the  borough, 
to  enrol  and  swear  him  at  the 
court  Icet  of  the  borough  as  a 
resiant  burgess,  but  did  not  make 
out  an  inchoate  right  in  every  in- 
habitant to  be  a  burgess,  or  that 
any  such  connexion  existed  be- 
tween the  corporation  and  the 
court  leet  as  would  make  swearing 
and  enrolment  at  the  latter  the 
means  of  perfecting  such  right, 
the  Court  refused"  the  writ.  The 
King  V.  The  Mayor ,  S^c.  of  West 
Looe,  H.5&6  G. 4.  677 

MONEY  HAD  AND  RECEIVED. 
See  Assumpsit.    Pleading. 

OUTLAWRY. 
See  Practice,  15.  27. 


OVERSEER. 

1.  By  Stat.  55  G.  3.  c.  137.  8.6.,  no 
churchwarden  or  overseer  of  the 
poor,  either  in  his  own  name  or  in 
the  name  of  any  other  person, 
sliall  supply  ^r  his  own  profit  any 


goods,  materials,  or  provisioDs  for 
le  use  of  any  workhouse,  or  other- 
wise for  the  support  or  mainten- 
ance of  .the  poor  in  any  place  for 
which  he  shall  be  appointed  oter- 
seer,  during  tlie  time  he  shall  re- 
tain such  appointment,  nor  shall 
be  concerned  directly  or  indirectlj 
in  supplying  the  same,  or  in  sdj 
contract  or  contracts  relating 
thereto,  under  the  penalty  ^ 
100/.:  Held,  that  an  overseer  wbo 
supplied  coals  indirectly  for  the 
use  of  the  poor  was  not  liable  to 
any  penalty,  unless  he  did  it  with 
a  view  to  his  own  profit.  Skinner 
V.  Buckee,  T.  5  G.  4*  Page  6 

2.  Decfiaration  on  the  55  G.  3.  c.  1:C. 
S.6.,  stated  that  defendant  being 
an  overseer  of  the  poor  of  the 
parish  of  A.,  supplied  for  his  own 
profit,  provisions  for  the  support 
of  the  poor  of  the  said  parish, 
«  whereby,  and  by  force  of  the 
statute  in  such  case  made  sod 
provided,  he  forfeited  for  his  said 
offence  100/.,  and  thereby  and  by 
force  of  the  statute  an  action  hath 
accrued,"  &c.  On  motion  in  ar- 
rest of  judgment :  Held,  that  the 
declaration  was  bad  for  want  of 
an  allegation,  that  the  act  done 
was  '<  against  the  form  of  the 
statute,*'  and  the  judgment  was 
arrested.  fFeils  v.  Igguldem,  T. 
5G.4.  186 

3.  By  Stat.  17  G.S.  c.  3.  *.  2.  it  is 
enacted,  *<  that  overseers  of  the 
poor  shall  permit  inhabitants  of  the 
parish  to  inspect  rates  at  all  season- 
able times»  and  shall  upon  demand, 
forthwith  ^ive  copies  of  the  same  to 
any  inhabitant  of  the  parish  ;*'  and 
by  sect.  3.,  "  if  any  overseer  shall 
not  permit  an  inhabitant  to  inspect 
the  rate,  or  shall  neglect  to  give 
copies  hereof  as  aforesaid,  such 
overseer  for  every  such  offence, 
shall  forfeit  and  pay  io  the  pariu 
aggrieved  the  sum  of  20/.:  Held, 
first,  that  in  order  to  entitle  a  partv 
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to  sue  for  the  penalty  under  the 
statute,  he  must  shew  that  he  has 
sustained  an  injury  by  the  act  of 
the  overseer : 

Held,  secondly,  that  there  must 
be  a  demand  to  inspect  the  rate 
made  at  a  reasonable  time  and 
place;  and, 

Semble,  that  the  house  of  the 
overseer  is  the  place  at  which  the 
demand  ought  to  be  made.  Sdly, 
Although  the  statute  says  that 
copies  upon  demand  shall  be  forth- 
with given,  yet  the  owner  is  en- 
titled to  a  reasonable  time  for 
making  them  out.  Spenceley  v. 
Robinson,  H.5&6GA.  Page  658 

PARTNERSHIP. 
Setf  Usury,  2. 


PAYMENT. 

1.  When  a  person  has  two  demands 
upon  another,  one  arising  out  of  a 
lawful  contract,  the  other  out  of  a 
contract  forbidden  by  law,  and  the 
debtor  makes  a  payment  which  is 
not  specifically  appropriated  by 
either  party  at  the  time  of  pay- 
ment, the  law  will  appropriate  it 
to  the  debt  recognised  by  law ;  and 
therefore,  where  distinct  sums  of 
money  were  due,  one  for  goods 
sold,  the  other  for  money  lent  on 
a  usurious  contract,  and  a  payment 
was  made  which  was  not  specific- 
ally appropriated  to  either  debt  by 
debtor  or  creditor,  it  was  held  that 
the  law  would  afterwards  appropri- 
ate such  payment  to  the  aebt  for 
goods  sold.  Where  a  bill  of  ex- 
change was  given  for  the  principal 
money  lent,  and  interest  to  accrue 
due  on  an  usurious  contract,  and 
before  the  bill  became  due,  the 
lender  advanced  a  further  sum  of 
money  on  the  general  credit  of  the 
borrower,  which  enabled  the  latter 
to  pay  the  billy  it  was  held  that  the< 
Vol.  ni. 


payment  of  the  usurious  interest 
was  complete  as  soon  as  the  bill  of 
exchange  was  paid.  Wright  v. 
Laing,  T.  5  G.  4.  Page  1^5 

2.  J,  C,  being  indebted  to  ^.,  and 
R,  C.  being  indebted  to  S.  and 
also  to  J,  C,  it  was  verbally  a^eed 
between  the  three  that  S,  should 
transfer  the  debt  due  to  him  from 
«/.  C  to  the  account  of  R,  C. ;  and 
S.,  in  pursuance  of  such  agree- 
ment,  delivered  to  R,  C  an  ac-' 
count,  in  which  he  (R.  C)  was 
charged  with  the  debt  due  from 
J.  C.  to  S.:  Held,  that  J.  C. 
was  not  thereby  discharged.  CtiX' 
on  and  Another^  Assignees,  v. 
Chadleyy  M.  5  G.  4.  591 

3.  In  an  action  by  the  assignee  of  a 
bankrupt,  it  was  referred  to  an 
arbitrator  to  take  accounts  be- 
tween the  parties,  with  liber^  to 
him  to  state  on  the  face  of  his 
award  any  point  of  law  that  either 
party  might  require.  The  arbi- 
trator by  his  award  found  the 
following  facts.  The  defendant, 
before  the  bankruptcy,  had  ac- 
cepted bills  drawn  upon  him  by 
the  bankrupt.  These  bills  had 
been  paid  away  to  creditors  of  the 
bankrupt.  At  the  time  of  his  ac- 
cepting the  bills,  the  defendant,  as 
the  agent  of  the  bankrupt,  had  in 
his  hands  money  of  the  bankrupt 
to  the  full  amount  of  the  sum  for 
which  the  bills  were  drawn,  and 
these  funds  had  not  been  with- 
drawn at  the  time  of  the  bank- 
ruptcy. After  the  bills  became 
due  respectively,  and  before  the 
act  of  bankruptcy,  the  holders  of 
the  bills,  in  order  to  relieve  the 
defendant  from  his  responsibility 
to  them,  took  from  the  defendant 
a  composition  upon  the  accept- 
ances, and  delfvered  up  the  bdls 
to  the  defendant;  but  the  bank- 
rupt was  not  a  party  to  this  ar- 
rangement. The  award  then  stated* 
that  in  taking  the  accounts  be-^ 

3  0  tweon 


■triction,  and  tiut  the  holders  were 
to  be  lubiect  to  such  regulations 
as  might  be  contained  in  any  act 
of  parliament  passed  for  tlie  go- 
vernment of  tJie  society,  and  in 
the  mean  time  (o  such  regulations 
as  might  be  made  by  a  committee 
of  management.  No  evidence  was 
given  as  to  the  particular  objects 
or  tendency  of  (he  uompuny : 
Held,  that  upon  this  evidence  the 
company  was  to  lie  considered 
illegal,  and  williin  tho  operation  of 
the  6  G.  I.  c.  IB.  US  having  trans- 
ferrable  shares,  and  aKecting  to 
act  af  a  body  corporate  witiiuut 
authority  by  charter  or  act  of  par- 
liament; and  that  plaintiff  conse- 
quently could  nut  maintain  his  ac- 
UOD  which  arose  out  of  an  illegal 
transaction.  Joseph*  v.  Pebrer,  H. 
5&6G.4.  I'age639 

S.  Where  a  scheme  for  establishing 
a  tontine  was  put  forth,  stating 
that  the  money  subscrilicd  wus  to 
be  laid  out  at  interest,  aud  after 
some  subscriptions  had  been  paid 
to  the  directors,  in  whom  the  ma- 
nagement of  the  concern  was  vest- 
ed, but  before  any  |iart  of  the 
money  was  laid  out  at  interest,  the 
directors  resolved  to  abandon  the 
project:  Held,  that  each  subscriber 
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any  of  the  aidermen  for  the  time 
being,  the  baili^  and  capital  bur- 
gesses might  elect  one  or  more  of 
the  burgesses  to  supply  the  va- 
cancy. These  substituted  alder- 
men had  no  power  to  appoint  de- 
puties. There  then  followed  a 
clause,  which  directed  that  the 
aldermen  for  the  time  being,  during 
the  time  they  should  remain  in 
their  offices,  should  be  justices  of 
the  peace  within  the  borough : 
Heldy  that  this  charter  did  not 
enable  the  aldermen  elected  for 
the  year  to  delegate  their  office  of 
justice  of  the  peace,  and  therefore 
that  a  deputy  alderman  was  not  a 
justice  of  the  peace  for  the  bo- 
rough. 

Quaere,  whether  since  the  sta- 
tute 27  H.  8.  c.  24.  s,  2.  the  crown 
can  delegate  to  a  subject  the  power 
of  appomting  a  justice  of  the 
peace.  Jottes  v.  WiUiams,  //• 
5  &  6  G.  4.  Page  762 

LANDLORD  AND  TENANT. 

1.  A,  let  apartments  in  his  dwelling 
house  to  ^.,  at  a  rent  payable  half 
yearly.  B.  took  possession  at 
Michaelmas  1822,  and  at  Lady- 
day  1823  paid  half  a  yearns  rent. 
In  June  of  that  year  B.  left  the 
apartments  without  giving  any  no- 
tice to  quit,  but  at  Michaelmas 
1823  he  paid  half  a  year*s  rent. 
At  Lady 'day  1824,  A,  demanded 
another  half  year's  rent,  which  B. 
refused  to  pay:  Held,  that  from 
these  facts  the  law  would  not  im- 
ply a  taking  from  year  to  year. 
WiUon  V.  Abbott,  T.  5  G.  4.       88 

«  By  lease  the  lessor  demised  to  the 
lessee  a  colliery,  and  all  the  en- 
gines, machinery,  and  other  imple- 
ments, effects,  and  things  then 
lying  on  or  about  the  colUery,  or 
used  or  employed  therewith,  and 
mentioned  in  a  certain  inventory 
and  valuation  then  made^  haben- 


dum for  twenty-one  years,  at  a 
certain  rent  therein  mentioned. 
The  lease  contained  a  proviso  for 
re-entry  in  case  the  rent  should  be 
in  arrear  for  the  space  of  thirty 
days,  and  also  a  proviso  that  on 
the  expiration  or  other  sooner  de- 
termination of  the  demise,  the  les* 
see  should  leave  and  yield  up  to 
the  lessor  all  engines,  machines, 
effects,  and  things  belonging  to 
and  used  in  the  said  colliery,  and 
that  an  inventory  and  valuation 
should  three  months  previous 
thereto  be  made  and  taken  by  two 
indi&rent  persons  to  be  appointed 
by  the  parties  respectively,  or  by 
an  umpire,  and  such  inventory 
should  be  compared  with  the  then 
present  inventory  and  valuation, 
and  that  the  difference  in  the  value 
of  the  engine,  &c.  should  be  paid 
by  the  landlord  or  tenant  to  the 
other  according  as  it  was  greater 
or  less  than  the  value  at  the  time 
of  the  letting.  The  tenant  entered 
and  occupied  the  colliery,  ma- 
chinery, &c,  and  failing  in  the  pay- 
ment of  the  rent,  the  lease  became 
forfeited,  and  the  landlord  reco- 
vered  a  judgment  in  ejectment  in 
Trinity  term  1818,  but  did  not  ex- 
ecute his  writ  of  possession  until 
the  9th  of  November  1819.  On 
the  following  day  the  tenant  com- 
mitted an  act  of  bankruptcy.  The 
lease  having  become  forfeited  by 
the  act  of  the  tenant,  no  inventory 
or  valuation  of  the  machines  and 
other  effects  and  things  belonging 
to  the  collieries  was  made  three 
months  before  the  determination 
of  the  demise :  Held,  however,  as 
the  tenant  by  his  own  act  had  de- 
termined the  lease,  and  had  there- 
by rendered  it  impracticable  for 
the  landlord  to  have  a  valuation 
made  three  months  before  the  de« 
termination  of  the  demise,  that  the 
latter  was  entitled  without  any 
such  valuation  liaving  been  made, 
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sea,  but  was  then,  and  had  been 
for  several  years  past,  by  the  sea 
left,  the  commissioners  caused  the 
same  to  be  seized  into  the  king's 
hands.  Tlie  defendant  filed  a  tra- 
verse, stating  that  he  was  seised  in 
fee  of  the  manor  of  North  Thores- 
by  cum  North  Cotes,  and  the  de- 
mesne lands  thereof;  and  that  the 
same  piece  of  land  mentioned  in 
the  inquisition,  by  the  slow,  gra- 
dual, and  imperceptible  projection, 
alluvion,  subsidence,  and  accretion 
of  ooze,  soil,  sancl,  and  other  mat- 
ter, being  slowly,  gradually,  and 
by  imperceptible  increase  in  long 
time  cast  up,  deposited,  and  settled, 
by  and  from  the  flux  and  reflux  of 
the  tide  upon  and  against  the  ex- 
tremity of  the  said  manor,  hath 
been  formed,  &c.,  and  thereby  be- 
came parcel  of  the  demesne  lands 
of  the  manor;  without  this,  that 
the  land  was  left  by  the  sea,  as 
found  by  the  inquisition.  The  re- 
plication by  the  Attorney-General 
traversed,  that  the  land  was  formed 
as  alleged  in  the  inducement  to  the 
defendant's  traverse,  and  joined 
issue  on  the  traverse  taken  by  the 
defendant.  Issue  was  also  joined 
oil  tlie  traverse  taken  by  the  At- 
torney-General. It  appeared  by 
the  evidence,  that  the  land  in  ques- 
tion had  been  formed  gradually,  by 
ooze  and  soil  deposited  by  the  sea, 
and  that  the  increase  could  not  be 
observed  when  actually  going  on, 
although  a  visible  increase  took 
place  every  year,  and  in  the  course 
of  fifty  years,  a  large  piece  of  land 
had  been  thus  formed  :  Held,  first, 
that  upon  this  evidence  the  laiul 
could  not  be  said  to  have  been  left 
by  the  sea ;  secondly,  that  it  was 
formed  by  the  slow,  gradual,  and 
imperceptible  projection,  &c.  of 
ooze,  soil,  and  sand,  as  alleged  in 
the  inducement  to  the  defendant's 
traverse,  and  that  both  issues  were 


properly  found  for  him .  The  King 
v.  Lord  Yarboroughy  T.  5  G.  4-. 

Page  91 
6.  Declaration  stated  that  plaintif 
was  an  attorney,  and  had  beea 
employed  as  vestry  clerk  in  the 
parish  of  A,y  and  that  whilst  he 
was  such  vestry  clerk,  certain  pro- 
secutions were  carried  on  against 
B.  for  certain  misdemeanors,  and 
in  furtherance  of  such  proceed- 
ings, and  to  bring  the  same  to  a 
successful  issue,  certain  sums  of 
money  belongin<r  to  the  parishion- 
ers were  appropriated  and  applied 
to  the  discharge  of  the  expences 
incurred  on  account  of  the  said 
proceedings.  Yet  defendant,  in- 
tending, &c.  to  injure  the  plaintif 
in  his  profession  of  an  attorney, 
and  to  cause  him  to  be  esteemed 
a  fraudulent  practiser  in  his  said 
profession  and  in  his  office  as  vestrr 
clerk,  and  to  cause  it  to  be  sus- 
pected that  the  plaintiff  had  fraudu> 
iently  applied  money  belonging  to 
the  parishioners,  on,  &c.,  at,  &'C., 
falsely  and  maliciously  published, 
of  and  concerning  the  plaintiff,  and 
of  and  concerning  his  conduct  in 
his  office  as  vestr^'  clerk,  and  q\ 
-and  concerning  the  matters  afore- 
said, the  libel,  &c.  It  appeared, 
on  the  production  of  the  libel  at 
the  trial,  that  the  imputation  was, 
that  the  plaintiif  had  applied  the 
parish  money  in  payment  of  the 
expences  of  the  prosecution  after 
it  had  terminated  :  Held,  tliat  this 
was  no  variance,  because  it  did 
not  alter  the  character  of  the  libel, 
the  fraud  imputed  to  the  plaintiff 
being  the  same,  whether  the  money 
was  misapplied  before  or  after  the 
proceedings  had  terminated ;  and 
that  the  allegation,  that  the  libel 
was  published  of  and  concerning 
the  matters  aforesaid^  did  not  make 
it  necessary  to  prove  precisely  that 
the  libel  did  relate  to  every  part  of 
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which  the  demise  was  laid,  that 
being  afler  the  rent  became  due ; 
because  the  title  of  the  lessor  must 
be  taken  to  have  accrued  on  the 
day  when  the  forfeiture  would  have 
accrued  at  common  law  by  non- 
payment of  tho  rent.  Doe  d. 
Laurence  and  Others  v.  Shawcrossy 
H.5&6G.^.  Page  752 

7-  Where  the  tenant  of  certain  pre- 
mises underlet  a  part  by  deed,  and 
the  original  landlord  distrained  for 
rent  upon  the  undertenant :  Held 
that  assumpsit  would  not  lie  by  the 
latter  against  his  lessor  upon  an 
implied  promise  to  indemnify  him 
against  the  rent  payable  to  the 
superior  landlord.  Schlencker  v. 
Moxsy,  //.  5&6G.4.        ^      789 

LAND  GAINED  FROM  THE  SEA 
BY  ALLUVION. 

See  Evidence,  3. 

LEASE. 

See  Landlord  and  Tenant,  3. 

LIBEL. 

1.  Declaration  for  a  libel  purporting 
to  contain  an  account  of  a  pro- 
ceeding which  had  taken  place  be- 
fore a  magistrate,  respecting  a 
matter  in  which  he  was  merely 
asked  for  advice,  and  not  called 
upon  to  act  in  his  magisterial  capa- 
city. The  libel  itself  alleged  that 
A.  B.  and  C.  D.  stated  the  matter 
charged  to  the  magistrate,  a  great 
part  of  which  was  not  actionable 
when  spoken,  but  became  so  when 
written.  Plea,  that  A.  B.  and 
C.  2>.  did  go  before  the  magistrate 
and  make  the  statement  set  forth 
in  the  libel,  and  that  it  contained 
a  correct  account  of  the  proceed- 
ings before  the  magistrate,  and  that 
the  facts  charged  in  it  were  true. 
The  jury  found  that  the  matters 
contained  in  the  libel  were  not 


true,  but  that  it  contained  a  cor- 
rect account  of  the  proceedings 
which  had  taken  place  before  the 
magistrate :  Held,  first,  that,  as 
the  matter  brought  before  the  ma- 
gistrate, was  not  brought  before 
him  in  his  judicial  character,  or  in 
discharge  of  his  magisterial  func- 
tions, the  defendant  could  not  jus- 
tify the  publication  on  the  ground 
of  its  being  a  correct  report  of  the 
proceedings  which  had  taken  place 
before  the  magistrate. 

Held,  secondly,  that  it  was  no 
justification  that  the  defendants, 
when  they  published  the  libel, 
mentioned  the  names  of  the  parties 
who  stated  the  matter  of  the  libel 
to  the  magistrate,  because  as  to 
part  of  the  slanderous  matter  no 
action  would  lie  against  the  party 
who  stated  it  to  the  magistrate; 
it  had  become  actionable  merely 
from  its  having  been  published  by 
the  defendants  in  print,  and  there- 
fore, by  stating  the  names  of  the 
persons  from  whom  they  heard  it, 
they  gave  the  plaintifi*  no  right  of 
action  against  them. 

Held,  thirdly,  that  in  order  to 
justify  the  repeating  of  slander,  it 
was  necessary  that  the  party  re- 
peating it  should,  at  the  time  of 
repeating  it,  ofier  himself  as  a  wit- 
ness to  prove  the  uttering  of  the 
slander,  and  therefore  that,  as  the 
defendants  did  not  state  that  they 
themselves  heard  the  slander  ut- 
tered by  A.  B.  and  C  Z>.,  but 
merely  stated  that  A.  B.  and  C.  D. 
had  said  so  and  so,  the  plea  was 
bad.  McGregor  v.  ThtoaiteSf  T. 
5G.4.  Page  24. 

2.  In  an  action  for  a  libel  the  de- 
fendant cannot,  either  in  bar  of  the 
action,  or  in  mitigation  of  damages, 
give  in  evidence  other  libels  pub- 
lished of  him  by  the  plaintiff,  not 
distinctly  relating  to  tne  same  sub- 
ject. Declaration  stated  that  plain- 
tiff was  an  attorney,  and' had  been 
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signees  to  be  followed  up  by  an  as- 
signment of  the  effects  to  the  per- 
sons chosen,  the  court  might  pre- 
sume that  such  an  assignment  was 
made. 

Semblfy  That  the  objection  would 
have  been  fatal  if  made  the  ground 
of  special  demurrer.  Fletcher  v. 
Poison,  T.  5  G.  4.  Page  192. 

13.  "nie  master  of  a  ship  which  was 
injured  by  the  perils  of  the  sea» 
put  into  the  Mauritius^  and  there 
abandoned  the  ship  and  cargo, 
which  were  aflerwards  sold  under 
an  order  of  the  Vice-Admiralty 
Court  there,  and  the  proceeds  ^aid 
into  that  court.  The  cargo  was 
not  damaged  or  perishable,   nor 

«  was  there  any  pressing  necessity 
for  the  sale  of  it.  The  owners  of 
the  cargo  brought  an  action  on  the 
case  against  the  owners  of  the  ship 
for  wrongfully  selling  the  cargo 
instead  of  carrying  it  to  London y 
according  to  their  contract,  with  a 
count  in  trover,  and  recovered  a 
general  verdict  for  the  valut  of  the 
ship  and  freight,  which  was  one- 
iifin  of  the  value  of  the  cargo. 
Tliey  also  sent  out  a  power  of  at- 
torney to  an  agent  at  the  Mauritius 
to  procure  from  the  Vice-Admi- 
ralty Court  therethe  proceeds  of  the 
sale  which  had  been  paid  in.  The 
agent  demanded  them,  but  they 
had  been  previously  remitted  to  the 
High  Court  of  Admiralty  in  this 
country.  In  an  action  for  money 
had  and  received  against  the  pur- 
chaser of  the  goods :  Held,  hrst, 
that  the  captain  had  not  any  au- 
thority to  sell  the  cargo,  although 
acting  bonA  fide  and  under  the 
order  of  the  Vice  Admiralty  Court ; 
secondly,  that  the  recovery  against 
the  owners  of  the  ship  was  no  an- 
swer to  the  present  action  ;  thirdly, 
that  the  proceeds  of  the  sale  at  the 
Mauritius  not  having  been  paid 
when  demanded,  the  plaintiffs 
were  in  the  same  situation  as  if  no 


such  demand  had  been  made,  and 
therefore  entitled  to  recover  the 
value  of  the  goods  from  the  de- 
fendant. Morris  and  Another  ?. 
Robinson,  T.  5  G.  4.  Page  196 

13.  Where  B.  being  indebted  to  A,, 
procured  C  to  join  with  him  in 
giving  a  joint  and  several  promis- 
sory note  for  the  amount,  and  af- 
terwards having  become  further  in- 
debted, and  being  pressed  by  A> 
for  further  security,  by  deed  (re- 
citing the  debt,  and  that  for  a  part 
a  note  had  been  given  by  him  (B.) 
and  C,  and  that  A.  having  de- 
manded payment  of  the  debt,  B, 
had   requested   hioi    to   accept  a 

further  security,  assigned  to  A»  all 
his  household  goods,  &c.  as  9l  fur- 
ther security,  with  a  proviso,  that 
he  should  not  be  deprived  of  the 
possession  of  the  property  assigned 
until  after  three  days*  notice:  Held, 
that  this  deed  did  not  extinguish  or 
suspend  the  remedy  on  the  note, 
but  that  A.  might,  notwithstanding 
the  deed,  sue  C.  at  any  time.  Tvao* 
penny  and  Boys  v.  Youngs  T.  5  GA, 

90S 

14.  Where,  in  case  for  not  carrying  ' 
away  tithe  com,  the  plaintiff  al- 
leged that  it  was  **  lawfully  and  in 
due  manner"  set  out :  Held,  that 
this  allegation  was  satisfied  by 
proof,  that  the  tithe  was  set  out 
according  to  an  agreement  be- 
tween the  parties,  although  it  va- 
ried from  the  mode  prescribed  by 
the  common  law,  IFacey  v.  Hur* 
dom,  T.  5G.4.  213 

15.  Plaintiff  having  contracted  to 
purchase  an  estate  of  J^.,  bad  the 
deeds  of  conveyance  prepared  at 
his  own  expence,  and  sent  them  to 
B.  for  execution.  J3.  executed 
and  gave  them  to  a  servant  to  be 
sent  back.  The  servant  delivered 
them  to  defendant  an  attorney, 
who  had  a  demand  upon  B.  for 
business  done  in  his  profession.  No 
directions  were  given  to  defendant 
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ants  with  publishing  another  libel 
on  the  18th  Jidy^  stating  that 
'*  A.  D,y  who  was  charged  a  week 
ago  with  attempting  to  violate  the 
person  of  a  girl  of  thirteen,  was 
again  examined,  but  no  further 
evidence  was  heard,  and  he  was 
ordered  to  enter  into  a  recogni- 
zance for  200/.,  and  all  the  wit- 
nesses were  bound  over  to  prose- 
cute/' There  were  other  counts 
setting  out  the  libels*  but  making 
no  reference  to  any  proceeding 
before  a  magistrate*  Plea,  first, 
not  guilty ;  secondly,  that  on,  &c., 
at,  &c.,  before  «/.  /^.,  justice,  the 
plaintiff  did  undergo  a  long  exa- 
mination, &c.  (repeating  the  libel) ; 
and  that  afterwards,  to  wit,  on  the 
15th  day  of  July,  at  the  public 
office,  BoW'Strect,  the  plaintiff  was 
again  examined,  &c.  (repeating  the 
second  libel).  The  plea  then  stated 
that  the  supposed  libels  contained 
no  other  than  a  true,  fair,  just, 
and  correct  report  and  account  of 
the  proceedings  which  took  place 
on  the  8th  and  15th  days  of  July 
respectively,  at  the  said  public 
office.  Bow-street,  and  were  pub- 
lished by  the  defendants,  -with  no 
scandalous,  defamatory,  unworthy, 
or  unlawful  motive  whatever,  and 
that  the  proceedings  therein  re- 
ported took  place  publicly  and 
openly  at  the  police  office,  and  the 
reports  or  accounts  thereof  com- 
posing the  said  supposed  libels, 
were  printed  and  published  in  the 
said  newspapers  as  public  news  of 
such  publio  proceedings,  and  with 
no  other  intent,  or  for  no  other  ob- 
ject or  purpose  whatsoever :  Held, 
upon  demurrer,  that  this  plea  was 
bad,  inasmuch  as  it  was  no  justifi- 
cation of  the  publication  of  slan- 
derous matter,  that  it  contained  a 
correct  report  of  the  proceedings 
which  took  place  in  the  course  of 
a  preliminary  inquiry  before  a  ma- 
gistrate. 


The  third  plea  was,  that  the  se- 
veral matters  and  things  in  the  sup- 
posed libels  contained  were  true  : 
Held,  that  this  plea  was  bad,  be- 
cause it  was  uncertain  whether  it 
meant  that  the  report  in  the  news- 
paper was  a  true  report  of  the  pro- 
ceedings, or  that  the  facts  men- 
tioned in  it  were  true;  and  if  the 
latter  were  the  meaning,  then  the 
plea  was  much  too  general. 

The  fourth  plea  to  the  whole  de- 
claration, stated  that  the  supposed 
libel  was  nothing  more  than  a  fiur, 
true,  and  correct  report  of  pro- 
ceedings which  took  place  publicly 
and  openly  before  the  justice  at 
the  public  office:  Held,  that  this 
plea  was  bad,  because  it  was  no 
answer  to  those  counts  which  did 
not  allege  that  any  proceedings  had 
taken  place  before  a  justice. 

The  fifth  plea,  which  was  pleaded 
to  the  counts  containing  the  libel 
of  the  10th  of  July^  was,  that  the 
plaintiff  on  the  8th  of  July  was 
before  the  justice,  and  underwent 
a  long  examination,  as  in  the  second 
plea,  and  upon  that  occasion  the 
mother  of  A*  C*  deposed  as  follows. 
The  plea  then  set  out  the  depo- 
sitions verbatim*  and  by  them  it 
appeared  that  the  libel  complained 
of  did  not  contain  a  full,  fair,  and 
accurate  report  of  what  passed  at 
the  poHce  office,  and  on  that 
ground,  it  was  held  that  this  plea 
was  clearly  bad. 

The  sixth  plea,  which  was  plead- 
ed to  the  libel  of  the  15th  otjfdy^ 
alleged  that  the  plaintiff  was  exa- 
mined at  the  police  office,  and 
ordered  to  enter  into  recogni* 
zances,  as  in  the  libel  mentioned  ; 
Held,  that  this  plea  was  good,  in- 
asmuch as  the  publication  of  the 
15th  of  July  contained  no  state- 
ment of  the  evidence,  nor  any  com- 
ment upon  the  case*  but  merely 
stated  the  result  of  what  the  justice 
had  thought  fit  to  do. 

The 
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The  seventh  plea  was,  in  sub- 
stance, the  same  as  the  fifth,  and 
held  bad  for  the  same  reasons. 
The  eighth  being  similar  to  the 
sixth,  was  held  good.  Duncan  v. 
Thxoaites,  M.  5  G.  4.        Page  556 

LIEN. 

1.  Plaintiff  having  contracted  to  pur- 
chase an  estate  of  B;  had  the 
deeds  of  conveyance  prepared  at 
hu  own  expence,  and  sent  them  to 
B,  for  execution.  B^  executed 
and  gave  them  to  a  servant  to  be 
sent  back.  The  servant  delivered 
them  to  defendant,  an  attorney, 
who  had  a  demand  upon  B,  for 
business  done  in  his  profession. 
No  directions  were  given  to  de- 
fendant to  retain  the  deeds  until 
the  purchase  money  should  be 
paid.  Some  necessary  parties  re- 
fused to  execute  the  deeds,  and 
plaintiff  having  abandoned  the  con- 
tract, demanded  the  deeds  from 
the  defendant,  who  refused  to  de- 
liver them  up,  claiming  to  have  a 
lien  for  his  demand  against  B,  In 
trover  for  deeds  and  stamped  pieces 
of  parchment :  Held,  that  the  plain- 
tiff was  entitled  to  recover  the 
deeds  at  all  events  in  a  cancelled, 
if  not  in  an  uncancelled  state. 
Littledale  J.  dubitante.  Esdaile  v. 
Oxenham,  T.  SG.it.  225 

2.  A.f  B.^  and  C.  carried  on  the 
business  of  bankers  in  copartner- 
ship. A.  advanced  large  suras  of 
money  to  the  concern,  which  he 
raised  by  selling  out  stock,  and  he 
took  separate  bonds  for  18,000/. 
from  B,  and  C.  conditioned  for  the 
replacing  of  9000/.  S  per  cent,  con- 
sols by  each,  being  their  respective 
proportions  of  the  stock  sold  by  A, 
The  stock  not  being  replaced,  A. 
brought  actions,  and  recovered 
judgments  on  the  bonds.  A.  after- 
wards retired  from  the  concern, 
and  at  that  time  20,000/.  3  per 
cent,  consols  was  due  to  him ;  by 


the  deed  of  dissolution  B.  and  C 
covenanted  to  replace  it  by  feor 
instalments;  and  toat  if  theyftiled 
to  do  so,  A»  might  resort  to  the 
judgments  recovered  on  the  bondt; 
and  further,  that  he  should  hsf e  t 
lien  on  certain  specified  securititf 
for  that  debt,  and  also  as  an  in- 
demnity against  partnership  debts 
which  they  had  covenanted  to  pay. 
One  instalment  was  replaced  wba 
due,  but  B.  and  C  having  ftikd 
to  replace  the  second,  a  new  agre& 
ment  (not  under  seal)  vras  entered 
into,  whereby  it  was  agreed  tbt 
the  transaction  should  be  consider- 
ed as  a  loan  of  money  from  the 
first,  and  that  the  sum  produced  bj 
the  sale  of  the  15,000/.  3  per  cents, 
which  remained  due,  which  wis 
10,083/.,  should  be  the  debt,  sod 
be  repaid  at  a  future  day  with 
5  per  cent,  interest.  The  vtlnt  of 
15,000/.  3  per  cent,  consols  at  the 
date  of  this  last  a^eement,  was 
8437/.  Before  any  part  of  the 
10,083/.  was  paid,  B.  and  C.  b^ 
came  bankrupts ;  and  at  the  ism- 
ing  of  the  commission  two  out  of 
the  three  remaining  days  fixed  by 
the  deed  of  dissolution  for  the  re- 
transfer  of  stock  had  passed :  Held, 
that  the  second  agreement  was 
void  for  usury,  but  that  the  deed 
of  dissolution  remained  bindiag, 
and  that  A.  might  prove  under  the 
commission  against  J3.  and  C.  for 
the  15,000/.  3  per  cent,  consols, 
the  value  of  the  two  instalments 
before  the  bankruptcy,  to  be  ascer- 
tained by  the  price  of  consols  on 
the  day  when  those  sums  respect- 
ively became  due ;  the  value  of  the 
third  to  be  taken  at  the  price  of 
consols  on  the  day  when  the  com- 
mission issued,  with  a  rebate  for 
the  interval  between  that  day  and 
the  day  fixed  for  the  re-transfer  of 
that  instalment ;  and  further,  that 
A.  still  had  the  lien  given  by  the 
deed. 

A.  having 
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A*  having  paid  certain  old  part- 
nership debts  afler  he  lefl  the  con- 
cern :  Held,  secondly,  that  he 
might  prove  for  those  also. 

Whilst  A.  remained  in  the  bank 
he  received  interest  upon  his  ad- 
vances, without  any  deduction  for 
property  tax :  Held,  thirdly,  that 
no  deduction  was  to  be  made  in 
respect  of  that  from  the  sum  to  be 
proved  by  him,  inasmuch  as  it  did 
not  appear  that  the  bankrupts  had 
accounted  to  government  for  the 
property  tax  on  the  monies  so 
paid.  Parker  v.  Ramsbottom  and 
Others,  T.SG.if.  Page  257 

3.  Where  an  application  is  made  to 
set  off  costs  and  damages  in  one 
.  action  against  those  recovered  in 
a  cross  action,  an  attorney  has  a 
lien  on  the  judgment  obtained  by 
his  client  against  the  opposite 
party,  to  the  extent  of  his  costs 
of  that  cause  only.  Stephens  v. 
Weston  and  Griffiths,   Af.  5G.4f. 

535 

LIMITATIONS,  STATUTE  OF. 

1.  Assumpsit  for  goods  sold  and  de- 
livered, and  on  the  money  counts. 
Pleas,  general  issue  and  the  sta- 
tute of  limitations.  Defendant  paid 
money  into  court  generally :  Held, 
that  such  payment  did  not  take 
the  case  out  of  the  statute.  Long 
V.  Greville,  T.  5  G.  4-.  10 

2.  A.  being  seised  in  fee  of  an  un- 
divided moiety  of  an  estate,  de- 
vised the  same  (by  will  made  some 
years  before  her  death)  to  her 
nephew  and  two  nieces  as  tenants 
in  common ;  one  of  the  nieces 
died  in  the  life-time  of  ^.,  and  left 
an  infant  daughter.  A.,  by  another 
will,  intended  to  have  devised  the 
moiety  to  the  nephew  and  sur- 
viving niece,  and  the  infant  daugh- 
ter of  the  deceased  niece,  but  this 
will  was  never  executed.  After 
A.'b  death,-  the  nephew  and  sur- 


viving niece  covenanted  to  carry 
the  unexecuted  will  into  execution, 
and  to  convey  one-third  of  the 
moiety  to  a  trustee  upon  trust,  to 
convey  the  same  to  the  infant  if 
she  attained  twenty-one,  or  to  her 
issue  if  she  died  under  twenty-one 
and  led  issue,  or  otherwise  to 
the  nephew  and  niece  in  equal 
moieties.  No  conveyance  was  ex- 
ecuted in  pursuance  of  the  deed. 
The  rents  of  the  third  were  re- 
ceived by  the  trustee  for  the  use 
of  the  infant  during  her  life  time. 
An  ejectment  having  been  brought 
by  the  devisee  of  the  nephew  more 
than  twenty  years  after  his  death, 
but  less  tnan  twenty  years  after 
the  death  of  the  infant ;  it'  was 
held  that  there  was  no  adverse 
possession  until  the  death  of  the 
mfant,  and  that  the  ejectment  was 
well  brought.  Doe  dem*  Colclough 
V.  Hulse,  H.5&6G.^. 

Page  757 

LORD'S  DAY. 
See  Vendor  and  Vendue,  5. 

MAGISTRATE. 
See  Conviction,  2.    Justices. 

MALICIOUS  ARREST. 
See  Arrest,  1. 

MANDAMUS. 

1.  Where  a  charter  does  not  require 
the  members  of  a  corporation  to 
be  resident,  the  Court  will  not 
grant  a  mandamus  commanding 
the  corporation  to  meet  and  con- 
sider of  the  propriety  of  removing 
from  their  offices  non-resident  cor- 
porators, unless  their  absence  has 
been  productive  of  some  serious 
inconvenience.  An  alderman  is 
not  bound  to  reside  within  the 
borough,  unless  that  is  necessary 

to 
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to  the  discharge  of  the  duties  of 
his  office,  or  required  by  the  char- 
ter. The  King  v.  The  Mayor  and 
Aldermen  of  the  Borough  of  Ports- 
mouth, T.  5  G.  4.  J^age  152 

8*  The  Court  will  grant  a  mandamus 
to  admit  a  copyholder  claiming 
by  descent.  The  King  v.  The 
Masters^  Keepers,  Wardens,  and 
Commoners  of  the  Brewers*  Com- 
pany, T.  SG.Af.  J  72 

S.  Serable,  that  coparceners  are  en- 
titled to  be  admitted  to  copyhold 
tenements  as  one  heir»  and  upon 
the  payment  of  one  set  of  fees. 
The  King  v.  The  Lord  of  the  Ma- 
nor  ofBonsall^  and  Adam  fVolleu, 
Steward  of  the  said  Manor,  T. 
5  G.  4.  173 

4*  Where  an  inhabitant  of  a  borough 
applied  for  a  mandamus  to  the 
mayor  and  steward  of  the  borough, 
to  enrol  and  swear  him  at  the 
court  Icet  of  the  borough  as  a 

'  resiant  burgess,  but  did  not  make 
out  an  inchoate  right  in  every  in- 
habitant to  be  a  burgess,  or  that 
any  such  connexion  existed  be- 
tween the  corporation  and  the 
court  leet  as  would  make  swearing 
and  enrolment  at  the  latter  the 
means  of  perfecting  such  right, 
the  Court  refused  the  writ.  The 
King  V.  The  Mayor,  Sfc*  of  West 
Love,  H.5&6  G. 4.  677 

MONEY  HAD  AND  RECEIVED. 
See  Assumpsit.    Pleading. 

OUTLAWRY. 
See  Practice,  15.  27. 

OVERSEER. 

1.  By  Stat.  55  G.  3.  c.  137-  8.6.,  no 
churchwarden  or  overseer  of  the 
poor,  either  in  his  own  name  or  in 
the  name  of  any  other  person, 
sliall  supply  ^r  his  own  prqfit  any  i 


goods,  materials,  or  provisions  for 
the  use  of  any  workhouse,  or  other- 
wise for  the  support  or  mainten- 
ance of  tlie  poor  in  an^  place  for 
which  he  shall  be  appomted  over- 
seer, during  tlie  time  he  shall  re- 
tain such  appointmeDt,  nor  shall 
be  concerned  directly  or  indirectlj 
in  supplying  the  same,  or  in  sdj 
contract  or  contracts  rdstii^ 
thereto,  under  the  penalty  i 
100/. :  Held,  that  an  overseer  who 
supplied  coals  indirectly  for  the 
use  of  the-  poor  was  not  liable  to 
any  penalty,  unless  he  did  it  with 
a  view  to  his  own  pro6t.  Skinner 
V.  Buckee,  T.  5  G.  4*  Page  6 

2.  Dechtration  on  the  55  G-  3.  c.  137. 
S.6.,  stated  that  defendant  beiD; 
an  overseer  of  the    poor  of  the 
parish  of  A,,  supplied  for  his  own 
profit,  provisions    for  the  support 
of  the  poor   of  the    said   paruh, 
*^  whereby,  and   by  force  of  the 
statute  in    such    case   made  sod 
provided,  he  forfeited  for  his  said 
offence  100/.,  and  thereby  and  bj 
force  of  the  statute  an  action  hath 
accrued,"  &c»     On  motion  in  ar- 
rest of  judgment :  Held,  that  the 
declaration  was   bad  for  want  of 
an  allegation,   that    the  act  done 
was    *'  against    the    form    of  the 
statute,*'  and   the   judgment  was 
arrested.      Wells   v.  Iggulden,  T. 
5  G.  4.  186 

3.  By  Stat.  17  G.  3.   c.  3.  *.  2.  it  is 
enacted,   <<  that  overseers   of  die 
poor  shall  permit  inhabitants  of  the 
parish  to  inspect  rates  at  all  season- 
able times,  and  shall  upon  demand, 
forthwith  give  copies  of  the  same  to 
any  inhabitant  of  the  parish  ;"  and 
by  sect.  3.*  "  if  any  overseer  shsll 
not  permit  an  inhabitant  to  inspect 
the  rate,  or  shall  neglect  to  give 
copies  hereof  as  aforesaid,  such 
overseer  for  every  such    offence, 
shall  forfeit  and  pay  to  the  pariu 
aggrieved  the  sum  of  201. :  Held, 
first,  that  in  order  to  entitle  a  party 
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to  sue  for  the  penalty  under  the 
statute,  he  must  shew  that  he  has 
sustained  an  injury  by  the  act  of 
the  overseer : 

Held,  secondly,  that  there  must 
be  a  demand  to  inspect  the  rate 
made  at  a  reasonable  time  and 
place;  and, 

Semble,  that  the  house  of  the 
overseer  is  the  place  at  which  the 
demand  ought  to  be  made.  3dly, 
Although  the  statute  says  that 
copies  upon  demand  shall  be  forth- 
with given,  yet  the  owner  is  en- 
titled to  a  reasonable  time  for 
making  them  out.  Spenceley  v. 
Robinson,  H.S&eG.if.  Page  658 

PARTNERSHIP. 
Stff  Usury,  2. 


PAYMENT. 

1.  When  a  person  has  two  demands 
upon  another,  one  arising  out  of  a 
lawful  contract,  the  other  out  of  a 
contract  forbidden  by  law,  and  the 
debtor  makes  a  payment  which  is 
not  specifically  appropriated  by 
either  party  at  the  time  of  pay- 
ment, the  law  will  appropriate  it 
to  the  debt  recognised  by  law ;  and 
therefore,  where  distinct  sums  of 
money  were  due,  one  for  goods 
sold,  the  other  for  money  lent  on 
a  usurious  contract,  and  a  payment 
was  made  which  was  not  specific- 
ally appropriated  to  either  debt  by 
debtor  or  creditor,  it  was  held  that 
the  law  would  afterwards  appropri- 
ate such  payment  to  the  debt  for 
goods  sold.  Where  a  bill  of  ex- 
change was  given  for  the  principal 
money  lent,  and  interest  to  accrue 
due  on  an  usurious  contract,  and 
before  the  bill  became  due,  the 
lender  advanced  a  further  sum  of 
money  on  the  general  credit  of  the 
borrower,  which  enabled  the  latter 
to  pay  the  bill,  it  was  held  that  the. 
Vol.  ni. 


payment  of  the  usurious  interest 
was  complete  as  soon  as  the  bill  of 
exchange  was  paid.  Wright  v. 
Laing,  T.  5  G.  4.  Page  1$5 

2.  «/.  C  being  indebted  to  S.^  and 
R.  C  being  indebted  to  S»  and 
also  to  J.  C,  it  was  verbally  aereed 
between  the  three  that  S.  should 
transfer  the  debt  due  to  him  from 
«/.  C.  to  the  account  of  R.  C. ;  and 
S.,  in  pursuance  of  such  agree* 
ment,  delivered  to  R.  C.  an  ac-' 
count,  in  which  he  (R.  C.)  was 
charged  with  the  debt  due  from 
J.  C.  to  S.:  Held,  that  J.  C. 
was  not  thereby  discharged.  Cux" 
on  and  Another,  Assignees,  v. 
Chadley,  M.  5  G.  4.  591 

3.  In  an  action  by  the  assignee  of  a 
bankrupt,  it  was  referred  to  an 
arbitrator  to  take  accounts  be- 
tween the  parties,  with  liberty  to 
him  to  state  on  the  face  of  his 
award  any  point  of  law  that  either 
party  might  require.  The  arbi- 
trator by  his  award  found  the 
following  facts.  The  defendant, 
before  the  bankruptcy,  had  ac- 
cepted bills  drawn  upon  him  by 
the  bankrupt.  These  bills  had 
been  paid  away  to  creditors  of  the 
bankrupt.  At  the  time  of  his  ac- 
cepting the  bills,  the  defendant,  as 
the  agent  of  the  bankrupt,  had  in 
his  hands  money  of  the  bankrupt 
to  the  full  amount  of  the  sum  for 
which  the  bills  were  drawn,  and 
these  funds  had  not  been  with- 
drawn at  the  time  of  the  bank- 
ruptcy. Afler  the  bills  became 
due  respectively,  and  before  the 
act  of  bankruptcy,  the  holders  of 
the  bills,  in  order  to  relieve  the 
defendant  from  his  responsibility 
to  them,  took  from  the  defendant 
a  composition  upon  the  accept- 
ances, and  delfvered  up  the  bills 
to  the  defendant;  but  the  bank- 
rupt was  not  a  party  to  this  ar- 
rangement. The  award  then  stated^ 
that  in  taking  the  accounts  be-^ 
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tween  the  parties*   the  arbitrator 
had  not  allowed  the  amount  of  the 
sums    for  which    the    bills  were 
drawn  to  be  set  off  by  the  defend- 
ant, but  only  the  amount  of  the 
composition :  Held,   that  the  de- 
fendant was  entitled  to  have  the 
full   amount  of  the  bills  allowed 
him   in    account.      Stonehouse  v. 
Ready  H.S&GG.if.       Page  669 
4.  A.  being  indebted  to  B.,  and  C, 
who   was    resident    in    the    fVest 
Indiesy  being  indebted  to   ^.,  the 
latter  proposed  to  assign  the  debt 
due  to  him  from  C.  to  i?.,  and  to 
this  proposal    B,    assented.      A. 
then,   by   a   letter,    directed    the 
agents  of  C.  in  this  country,  **  as 
soon   as  they  should  have  funds 
belonging  to  C  in  their  hands,  to- 
pay  Bo  on  his  (^.'s)  account,  the 
amount  of  C's  debt,"  and  added, 
that  he  would  credit  C.  for  the 
amount,  having  received  his  order 
to  that  effect.      This    order    was 
communicated  to  the  agents  of  C, 
and  they  verbally  promised  to  pay 
B*  as  soon  as  they  should  have 
funds  in  their  hands  belonging  to 
C.     A,  afterwards  gave  an  order 
to  another  creditor,  authorising  C. 
to  pay  to  such  creditor  the  amount 
of  the  debt  due  to  him.     A.  and 
C-  entered  into  an  obligation  to 
pay  the  same  to  such  creditor,  but 
there  was  a  clause  annexed  to  the 
obligation,  stating  that  it  had  been 
alleged  that  a  payment  had  been 
made  on  account  of  the  debt  by 
some  person  to  A.  on  account  of 
C,  and  it  was  declared,  that  should 
such  payment  be  proved  to  have 
been   made   by    C,    the    amount 
should  be  deducted.     The  credi- 
tor to  whom  this  order  was  given 
demanded   payment   of  the   debt 
from    C.   on   his    arrival    in    this 
country,  but  the  latter  refused  to 
pay  it,   on   the  ground  that   his 
agents  were  liable  to  pay  it  to  J3., 
and  the  same  was^  in  ract,  after- 
wards paid  to  B. : 


Held,  that  althoagh  a  creditor 
has  a  right  to  insist  on  payment  to 
himself  or  to  his  appointee,  jet 
having  once  given  an  order  for  tke 
payment  of  his  debt  to  a  third  per- 
son, he  had  no  right  to  revoke  that 
order,  provided  there  be  a  pledge 
by  the  person  to  whom  the  autho- 
rity is  given,  that  he  will  pay  the 
debt  according  to  the  authontj. 

Held,  further,  that  the  expres- 
sion in  Am*s  letter,  *'  that  he  would 
credit  C.  for  the  amount,  having 
received  his  order  to  that  effect," 
was  evidence  as  against  J.,  that 
he  had  at  tliat  time  received  such 
an  order  from  C.,  and,  therefore, 
that  C  had  expressly  assented  to 
the  order  given  by  ^.,  that  the 
debt  due  from  C.  to  A.  should  be 
paid  to  B. 

Held,  also,  that  even  if  that  were 
not  so,  still  there  was  sufficient  to 
imply  the  assent  of   C,  that  the 
debt  due  from   him  to  A.  should 
be  applied  in  discharge  of  the  deht 
due  from  A.  to  jB«,  inasmuch  as  it 
was  expressly  stipulated  by  C.  in 
the  obligation  he  entered  into,  to 
pay  the  debt  to  another,  that  any 
sum  paid  by   any   person  on  ac- 
count of  that  debt  to  A.  should  be 
deducted. 

Held,  also,  that  it  was  not  ne- 
cessary that  the  promise  to  paj 
the  debt  o^  A,  should  be  in  writ- 
ing, inasmuch  as  it  was  a  promise 
hy  A.to  pay  his  own  debt,  and  not 
that  of  another.  Hodgson  v.  An- 
dersoriy  H.  5  &  6  G.  4.      Page  S42 

PAYMENT  OF  MONEY  INTO 
COURT, 

See  Practice,  2. 

PENAL  ACTION. 
See  OvERSEEiu     Usury. 
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L  Where,  in  an  action   for  a  false 
return  to  a  fieri  facias,  the  dedar* 
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ation  stated  that  the  plaintiff  in 
.  T.  term  2  G.4.,  by  the  judgment 
recovered,  &c.,  '*  as  appears  by 
the  record,"  and  the  proof  was  of 
a  judgment  in  Easter  term  3  G.  4.: 
Held,  that  this  was  nq  variance ; 
for  that  the  averment,  '*  as  ap- 
pears by  the  record,"  was  surplus- 
age, and  might  be  rejected,  inas- 
much as  the  judgment  was  not  the 
foundation  of,  but  mere  induce- 
ment to  the  action.  Stoddart  v. 
Palmery  T.  5G.4f.  Page  2 

^  A  debt  contracted  in  England  by 
a  trader  residing  in  Scotland,  is 
barred  by  a  discharge  under  a  se- 
questration issued  in  conformity 
to  the  5^  G.  3.  c.  137.,  in  like  man- 
ner as  debts  contracted  in  Scot- 
land.    Sidaivay  v.  Hay,  T.  5  G.  i. 

12 

S.  Declaration  for  a  libel  purporting 
to  contain  an  account  of  a  pro- 
ceeding which  had  taken  place 
before  a  magistrate,  respecting  a 
matter  in  which  he  was  merely 
asked  for  advice,  and  not  called 
upon  to  act  in  his  magisterial  ca- 
pacity. The  libel  itself  alleged 
that  A.  B.  and  G.  D.  stated  the 
matter  charged  to  the  magistrate, 
a  great  part  of  which  was  not  ac- 
tionable when  spoken,  but  became 
so  when  written.  Plea,  that  A.  B. 
and  C  D,  did  go  before  the  ma- 
gistrate and  make  the  statement 
set  forth  in  the  libel,  and  that  it 
contained  a  correct  account  of  the 
proceedings  before  the  magistrate, 
and  that  the  facts  charged  in  it 
were  true.  The  jury  found  that 
the  matters  contained  in  the  libel 
were  not  true,  but  that  it  contained 
a  correct  account  of  the  proceed- 
ings which  had  taken  place  before 
the  magistrate :  Held,  first,  that 
as  the  matter  brought  before  the 
magistrate  was  not  brought  before 
him  in  his  judicial  character,  or  in 
the  discharge  of  his  magisterial 
functions,  the  defendant  could  not 


justify  the  publication  on  the 
ground  of  its  being  a  correct  re- 
port of  the  proceedings  which  had 
taken  place  before  the  magistrate. 

Held,  secondly,  that  it  was  no 
justification  that  the  defendants, 
when  they  published  the  libel,  men- 
tioned the  names  of  the  parties  who 
stated  the  matter  of  the  libel  to 
the  magistrate,  because  as  to  part 
of  the  slanderous  matter  no  action 
would  lie  against  the  party  who 
stated  it  to  the  magistrate ;  it  had 
become  actionable  merely  from  its 
having  been  published  by  the  de- 
fendants in  print,  and  therefore  by 
stating  the  names  of  the  persons 
from  whom  they  heard  it,  they 
gave  the  plaintiff  no  right  of  action 
against  them. 

Held,  thirdly,  that  in  order  to  jus- 
tify the  repeating  of  slander,  it  was 
necessary  that  the  party  repeating 
it  should,  at  the  time  of  repeating 
it,  offer  himself  as  a  witness  to  prove 
the  uttering  of  the  slander,  and 
therefore  that,  as  the  defendants 
did  not  state  that  they  themselves 
heard  the  slander  uttered  by  A.  B. 
and  C.  £).,  but  merely  stated  that 
A.  B.  and  C.  D.  had  said  so  and 
so,  the  plea  was  bad.  McGregor  v. 
Thvoaiicsy  T.5G.4>.  Pace  24 

4.  A.  let  apartments  in  his  dwelling- 
house  to  B^f  at  a  rent  payable  half- 
yearly,  B»  took  possession  at  Mi- 
chaelmas  1822,  and  at  Lady'day 
1823  paid  half  a  year*s  rent.  \vl 
June  of  that  year  B.  lefl  the  apart- 
ments without  giving  any  notice  to 
quit;  but  at  Michaelmas  1823,  he 
paid  half  a  year*s  rent.  At  Lady- 
day  1824  A.  demanded  another 
half  year's  rent,  which  B.  refused 
to  pay :  Held,  that  from  these 
facts  the  law  would  not  imply  a 
taking  from  year  to  year.  Wilson 
v.  Abbot y  T.  5  G.  4.  88 

5.  Where  an  inquisition  found  that  a 
piece  of  land  had  in  times  oast 
been  covered  with  the  water  or  the 
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sea,  but  was  then,  and  bad  been 
for  several  years  past,  by  the  sea 
left,  the  commissioners  caused  the 
same  to  be  seized  into  the  king's 
hands.  Tlie  defendant  filed  a  tra- 
verse, stating  that  he  was  seised  in 
fee  of  the  manor  of  North  Thores- 
hy  cum  North  Cotes,  and  the  de- 
mesne lands  thereof;  and  that  the 
same  piece  of  land  mentioned  in 
the  inquisition,  by  the  slow,  gra- 
dual, and  imperceptible  projection, 
alluvion,  subsidence,  and  accretion 
of  ooze,  soil,  sancl,  and  other  mat- 
ter, being  slowly,  gradually,  and 
by  imperceptible  increase  in  long 
time  cast  up,  deposited,  and  settled, 
by  and  from  the  flux  and  reflux  of 
the  tide  upon  and  against  the  ex- 
tremity of  the  said  manor,  hath 
been  formed,  &c.,  and  thereby  be- 
came parcel  of  the  demesne  lands 
of  the  manor;  without  this,  that 
the  land  was  left  by  the  sea,  as 
found  by  the  inquisition.  The  re- 
plication by  the  Attorney-General 
traversed,  that  the  land  was  formed 
as  alleged  in  the  inducement  to  the 
defendant's  traverse,  and  joined 
issue  on  the  traverse  taken  by  the 
defendant.  Issue  was  also  joined 
oil  tlie  traverse  taken  by  the  At- 
torney-General. It  appeared  by 
the  evidence,  that  the  land  in  ques- 
tion had  been  formed  gradually,  by 
ooze  and  soil  deposited  by  the  sea, 
and  that  the  increase  could  not  be 
observed  when  actually  going  on, 
although  a  visible  increase  took 
place  every  year,  and  in  the  course 
of  fifty  years,  a  large  piece  of  land 
had  been  thus  formed  :  Held,  first, 
that  upon  this  evidence  the  luiul 
could  not  be  said  to  have  been  left 
by  the  sea ;  secondly,  that  it  was 
formed  by  the  slow,  gradual,  and 
imperceptible  projection,  &c.  of 
ooze,  soil,  and  sand,  as  alleged  in 
the  inducement  to  the  defendant's 
traverse,  and  that  both  issues  were 


properly  founJ  for  hira.   The  King 
\.  Lord  Yardoroughf  T.5G.^. 

Page  91 
6.  Declaration    stated    that   plaintif 
was  an   attorney,    and   had  been 
employed  as  vestry   clerk   in  the 
parish  of  A.,  and   that  whilst  he 
was  such  vestry  clerk,  certain  pro- 
secutions were  carried  on  against 
B.  for  certain  misdemeanors,  and 
in   furtherance    of  such   proceed- 
ings, and  to  bring^  the  same  to  a 
successful  issue,    certain  sums  of 
money  belonging  to  the  parishioa- 
ers  were  appropriated  and  applied 
to  the  discharge  of  the  expence» 
incurred  on   account  of  the  said 
proceedings.     Yet   defendant,  io- 
tending,  &c.  to   Injure  the  plaintiff 
in  his  profession   of  an   attorney, 
and  to  cause  him  to  be  esteemed 
a  fraudulent  practiser  in  his  said 
profession  and  in  his  office  as  \estn 
clerk,  and  to  cause  it  to  be  sus- 
pected that  the  plaintiff  had  frauda- 
lently  applied  money  belonging  to 
the  parisnioners,  on,  &c,,  at,  &c., 
falsely  and  maliciously  published, 
of  and  concerning  the  plaintiff,  and 
of  and  concerning  his  conduct  in 
his  office  as  vestry  clerk,  and  of 
-and  concerning  tlie  matters  afore- 
said, the  libel,  &c.     It  appeared, 
on  the  production  of  the  libel  at 
the  trial,  that  the  imputation  was, 
that  the  plaintiff  had  applied  the 
parish  money  in  payment  of  the 
expences  of  the  prosecution  after 
it  had  terminated  :   Held,  that  this 
was  no  variance,   because   it  did 
not  alter  the  character  of  the  libel, 
the  fraud  imputed  to  the  plaintiff 
being  the  same,  whether  the  money 
was  misapplied  before  or  after  the 
proceedings  had  terminated  ;  and 
that  the  allegation,  that  the  libel 
was  published  of  and   concerning 
the  matters  aforesaid^  did  not  make 
it  necessary  to  nrove  precisely  that 
the  libel  did  relate  to  every  part  of 

the 


PLEADING. 


925 


the  matter  previously  stated.  May, 
Geniy  OnCy  Sfc.  v.  Browne  T,  .5  GA- 

Page  113 
7.  Declaration  for  a  libel,  stated  tliat 
the  plaintiff  was  an  attorney,  and 
that  the  defendant,  intending  to 
injure  him  in  his  good  name,  and 
in  his  said  profession  of  an  at- 
torney, publislied  a  libel  of  and 
concerning  the  plaintiff,  and  of  and 
concerning  him  in  his  said  profes- 
sion. At  the  trial  the  plaintiff 
failed  in  proving  that,  at  the  time 
of  the  publication  of  the  libel,  he 
was  an  attorney:  Held,  that  this 
was  not  a  fatal  variance  between 
the  allegation  and  the  proof;  the 
words  of  the  libel  being  actionable, 
although  not  used  with  reference 
to  the  professional  character  of  the 
plaintiff.  Lewis  v,}Faller,  T.5GA. 

138 

8.  Where  there  are  mutual  dealings 
between  two  parties,  and  items 
known  to  be  due  on  each  side 
of  the  account,  an  arrest  for  the 
amount  of  one  side  o£  the  account, 
without  deducting  what. is  due  on 
the  other,  is  malicious,  and  without 
probable  cause.  Austin  v.  Deb* 
nam,  T.  5  G.  4.  139 

9.  When  a  person  has  two  demands 
upon  another,  one  arising  out  of  a 
lawful  contract,  the  other  out  of  a 
contract  forbidden  by  law,  and  the 
debtor  makes  a  payment  which  is 
not  specifically  appropriated  by 
either  party  at  the  time  of  pay- 
ment, the  law  will  appropriate  it  to 
the  debt  recognised  by  law  ;  and 
therefore,  where  distinct  sums  of 
money  were  due,  one  for  goods 
sold  the  other  for  money  lent  on  a 
usurious  contract,  and  a  payment 
was  made  which  was  not  specific- 
ally appropriated  to  either  debt  by 
debtor  or  creditor,  it  was  held 
that  the  law  would  afterwards  ap- 
propriate such  payment  to  the 
debt  for  goods  sold.  Where  a  bill 
of  exchange  was  given  for  the 


principal  money  lent  and  interest, 
to  accrue  due  on  an  usurious  con- 
tract, and  before  the  bill  became 
due,  the  lender  advanced  a  further 
sum  of  money  on  the  general  cre- 
dit of  the  borrower,  which  enabled 
the  latter  to  pay  the  bill,  it  was 
held,  that  the  payment  of  the 
usurious  interest  was  complete  as 
soon  as  the  bill  was  paid.  Wright 
and  Ariother,  Assignees f  v.  Laing^ 
T.  5  G.  4.  Page  165 

10.  Declaration  on  the  55  G.3.  c.137. 
s,  6.  stated  that  defendant  being  an 
overseer  of  the  parish  of  A.,  sup- 
plied for  his  own  profit  provisions 
for  the  support  of  the  poor  of  the 
said  parish,  "  whereby  and  by 
force  of  the  statute  in  such  case 
made  and  provided,  he  forfeited 
for  his  said  offence  100/.,  and 
thereby  and  by  force  of  the  statute 
an  action  hath  accrued,"  &c.  On 
motion  in  arrest  of  judgment: 
Held,  that  the  declaration  was  bad, 
for  want  of  an  allegation  that  the 
act  done  was  against  the  statute," 
and  the  judgment  was  arrested. 
IVells  V.  Iggulden,  T.  5  G.  4.     186 

11.  Declaration  in  sci.  fa.  stated  that 
R.  S.  (the  plaintiff  in  the  original 
action)  became  bankrupt,  where- 
upon a  commission  was  duly  award- 
ed against  him  and  E.  H.  R.  B,, 
and  J.  T.  (the  plaintiffs  in  the  sci. 
fa.)  were  duly  chosen  assignees  of 
the  estate  and  effects  of  the  said 
R,  S.,  under  the  commission,  and 
now  on  behalf  of  the  said  JS.  JP., 
R.  B  J  and  »/.  T.,  as  assignees  as 
aforesaid,  we  have  been  informed, 
^c. :  Held,  that  this  was  good 
(defendant  not  having  demurred  to 
it)  without  an  express  averment 
that  an  assignment  of  the  bank- 
rupt's effects  was  made;  for  that 
the  expression  "  assignees  as  afore- 
said," might  mean  "  persons  to 
whom  an  assignment  has  been 
made ;"  and  the  5  G.  2.  c.  30.  s.  26. 
having  directed  the  choice  of  as- 
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signees  to  be  followed  up  by  an  as- 
signment of  the  effects  to  the  per- 
sons chosen,  the  court  might  pre- 
sume that  such  an  assignment  was 
made. 

Semblet  That  the  objection  would 
have  been  fatal  if  made  the  ground 
of  special  demurrer,  Fletcher  v. 
Poison,  T.  SG.Ai.  Page  192. 

12.  Ihe  master  of  a  ship  which  was 
injured  by  the  perils  of  the  sea, 
put  into  the  MauritiuSy  and  there 
abandoned  the  ship  and  cargo, 
which  were  afterwards  sold  under 
an  order  of  the  Vice-Admiralty 
Court  there,  and  the  proceeds  ^aid 
into  that  court.  The  cargo  was 
not  damaged  or  perishable,   nor 

«  was  there  any  pressing  necessity 
for  the  sale  of  it.  The  owners  of 
the  cargo  brought  an  action  on  the 
case  against  the  owners  of  the  ship 
for  wrongfully  selling  the  cargo 
instead  of  carrying  it  to  London, 
according  to  their  contract,  with  a 
count  in  trover,  and  recovered  a 
general  verdict  for  the  valut  of  the 
ship  and  freight,  which  was  one- 
fifth  of  the  value  of  the  cargo. 
They  also  sent  out  a  power  of  at- 
torney to  an  agent  at  the  Mauritius 
to  procure  from  the  Vice-Admi- 
ralty Court  there  the  proceeds  of  the 
sale  which  had  been  paid  in.  The 
agent  demanded  them,  but  they 
had  been  previously  remitted  to  the 
High  Court  of  Admiralty  in  this 
country.  In  an  action  for  money 
had  and  received  against  the  pur- 
chaser of  the  goods :  Held,  first, 
that  the  captain  had  not  any  au- 
thority to  sell  the  cargo,  although 
acting  bond  fide  and  under  the 
order  of  the  Vice  Admiralty  Court ; 
secondly,  that  the  recovery  against 
the  owners  of  the  ship  was  no  an- 
swer to  the  present  action  ;  thirdly, 
that  the  proceeds  of  the  sale  at  the 
Mauritius  not  having  been  paid 
when  demanded,  the  plaintiffs 
were  in  the  same  situation  as  if  no 


such  demand  had  been  made,  and 
therefore  entitled  to  recover  the 
value  of  the  goods  from  the  de- 
fendant. Morris  and  Another  v. 
Robinson,  2\  5  C  4.  Page  196 

13.  Where  B.  being  indebted  to  A., 
procured  C   to  join  with  him  in 
giving  a  joint  and  several  promis- 
sory note  for  the  amount,  and  af- 
terwards having  become  further  in- 
debted, and  being  pressed  by  A* 
for  further  security,  by  deed  (re- 
citing the  debt,  and  that  for  a  part 
a  note  had  been  given  by  him  (B.) 
and   C,  and  that    A,   having  de- 
manded payment  of  the  debt,  B, 
had   requested   him    to   accept  a 
further  security,  assigned  to  A.  all 
his  household  goods,  &c.  as  a^r- 
ther  security,  with  a  proviso,  that 
he  should  not  be  deprived  of  the 
possession  of  the  property  assigned 
until  afler  three  days'  notice:  Held, 
that  this  deed  did  not  extinguish  or 
suspend  the  remedy  on  the  note, 
but  that  A.  might,  notwithstanding 
the  deed,  sue  C.  at  any  time.  Two- 
penny  and  Boys  v.  Youngs  T.  5  G*  4. 

SOS 

14f.  Where,  in  case  for  not  carrying 
away  tithe  com,  the  plaintiff  al- 
leged that  it  was  '*  lawfully  and  in 
due  manner**  set  out :  Held,  that 
this  allegation  was  satisfied  by 
proof,  that  the  tithe  was  set  out 
according  to  an  agreement  be- 
tween the  parties,  although  it  va- 
ried from  tne  mode  prescribed  by 
the  common  law.  Facey  v.  Hut- 
domy  T.  5  G.  4.  213 

15.  Plaintiff  having  contracted  to 
purchase  an  estate  of  B.,  bad  the 
deeds  of  conveyance  prepared  at 
his  own  expence,  and  sent  them  to 
B.  for  execution.  J^.  executed 
and  gave  them  to  a  servant  to  be 
sent  back.  The  servant  delivered 
them  to  defendant  an  attorney, 
who  had  a  demand  upon  B,  for 
business  done  in  his  profession.  No 
directions  were  given  to  defendant 
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to  retain  the  deeds  until  the  pur- 
chase money  should  be  paid.  Some 
necessary  parties  refused  to  execute 
the  deeds,  and  plaintiff  having 
abandoned  the  contract,  demanded 
the  deeds  from  defendant,  who  re- 
fused to  deliver  them  up,  claiming 
to  have  a  lien  for  his  demand 
against  B.  In  trover  for  deeds 
and  stamped  pieces  of  parchment : 
Held,  that  the  plaintiff  was  entitled 
to  recover  the  deeds  at  all  events, 
in  a  cancelled,  if  not  in  an  uncan- 
celled state.  Litlledale  «/.  dubi' 
tantCj  Esdaile  v.  Oxenhaniy  T. 
5G.4^.  Page  225 

16.  Assumpsit  for  money  had  and 
received.  Plea,  a  judgment  reco- 
vered for  want  of  a  plea  for  4000/. 
in  an  inferior  court  in  Wales^  for 
the  same  causes  of  action.  Repli- 
cation that  the  causes  of  action 
were  not  the  same,  and  issue  joined 
thereon.  At  the  trial  it  appeared 
that  the  defendant  had  received  on 
account  of  the  plaintiff,  and  as  his 
steward,  different  sums  of  money  at 
different  times,  and  that  on  the  in- 
vestigation of  the  accounts,  the 
plaintiff  found  that  there  was  due 
to  him  a  much  larger  sum  than 
that  for  which  he  had  declared  in 
the  inferior  court,  but  that  he  had 
proceeded  for  the  smaller  sum 
under  the  belief  that  the  defendant 
had  no  available  property  beyond 
that  amount,  defendant  in  that  ac- 
tion suffered  judgment  by  default, 
and  plaintiff  verified  for  3400/. : 
Held,  that  all  the  sums  which  the 
plaintiff  knew  the  defendant  had 
received  at  the  time  when  he  com- 
menced the  action  in  the  inferior 
court,  were  to  be  considered  as 
causes  of  action,  in  respect  of 
which  he  had  declared  and  reco- 
vered the  judgment.  Lord  Bagot 
V.  fVUliams,  T.  5  G.  4.  235 

17.  By  the  Black  Act,  9G.  Lc.22. 
any  person  who  shall  unlawfully 
and  malciotisl^kiWf  maim,  or  wound 


any  cattle,  or  cut  down,  or  other- 
wise destroy  any  trees  planted  in 
any  avenue,  or  growing  in  any  gar- 
den, orchard,  or  plantation  for  or- 
nament, shelter,  or  profit,  shall  be 
adjudged  guilty  of  felony,  and  the 
inhabitants  of  the  hundred  are  to 
make  satisfaction  to  the  persons 
damnified  by  the  cutting  down  or 
destroying  any  trees  which  shall  be 
committed  by  the  offenders  against 
the  act :  Held,  that  in  order  to 
make  the  malicious  destruction  of 
trees,  a  felony  within  this  statute, 
the  act  done  must  proceed  from 
a  malicious  motive  towards  the 
owner  of  the  trees,  and  therefore, 
where  an  action  was  brought  against 
the  hundred  by  a  party  damnified 
in  consequence  of  his  plantation 
having  been  destroyed  by  fire,  and 
it  appeared  that  the  fire  had  cora- 
hienced  at  the  distance  of  a  mile 
from  his  plantation,  and  in  adjoin- 
ing grounds  belonging  to  a  differ- 
ent proprietor,  it  was  held,  that 
there  was  not  any  evidence  that 
the  act  was  done  from  motives  of 
malice  towards  the  plaintiff,  and 
therefore,  that  no  offence  had  been 
committed  against  the  statute,  and 
that  the  action,  consequently,  was 
not  maintainable  against  the  hun- 
dred. Curtis f  Bart,  and  Another ^ 
V.  The  hundred  of  Godley^  T. 
5G.4f.  Page  248 

18.  By  deed  reciting  the  grant  of  two 
distinct  annuities  to  A.  and  B» 
during  the  life  of  the  grantors  and 
the  survivor,  it  was  witnessed  that 
C  covenanted  with  A.  and  B,  and 
their  executors  to  pay  the  annui- 
ties, or  either  of  them,  when  the 
grantors  should^  make  default  in 
payment.  A.  died:  Held,  that 
the  interest  in  the  annuities  being 
several,  the  covenant  was  also  se- 
veral, and  that  the  annuity  granted 
to  A,  being  in  arrear,  his  executor 
might  maintain  an  action  against  C. 
fVithers,  Executor^  v.  Bircham  and 
3  O  4  Another^ 


at  law.  No  rent  tras  ever  paid  to 
faitn,  it  being  supposed  that  the 
lands  pasEcd  to  a  devisee  under  the 
will  of  A.B.  After  the  death  of 
C  D.,  his  Eon  and  heir  at  law 
brought  ejectment,  and  recovered 
the  lands.  In  debt  against  tlic  son, 
Bs  heir  of  C-  /A,  on  a  bond  given 
by  the  latter,  to  which  the  son 
pleaded  no  assets  by  descent  from 
nis  father  :  Held,  that  the  father 
was  seised,  in  fact,  of  the  Jand^  in 
,  aiid  that  they  dcscen<led 


therefore,  assets  in  the  liands  of 
the  latter,  liable  to  the  bond  debt. 
Buthle^  and  Another,  Execulors,  v. 
Dixon,  T.  5  G.  4.  298 

21.  By  fiction  of  law,  all  judgments 
are  supposed  to  bo  recovered  io 
term,  and  to  relate  to  the  first  day 
of  the  term  ;  but  in  practice  judg- 
ments are  fre([uently  signed  in  va- 
cation, and  where  the  purjioses  of 
justice  require  that  the  true  time 
when  the  judgment  was  obtained 
should  be  made  appear,  a  party 
may  shew  it  by  averment  in  plead- 
ing ;  therefore  in  an  action  against 
fin  executor  for  breaches  of  cove- 
nant, in  an  indenture  niadc  by 
faia  testator,  the  defendant  having 
l^eaded  in  chief  plen£  adniinistra- 
vit  and  a  retainer  for  a  simnle  con- 
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person,  and  averred  that  the  other 
two  never  sealed  the  deed :  Held 
on  demurrer  that  all  joint  cove- 
nantees who  may  sue,  must  sue, 
and  that  the  declaration  was  bad, 
inasmuch  as  it  did  not  appear  that 
any  of  the  covenantees  had  not  as- 
sented to  the  deed,  although  they 
did  not  seal  it. 

Quaere,  whether  the  declaration 
would  have  been  sufficient  if  it  had 
averred  that  the  two  covenantees, 
not  joined  had  refused  to  assent  to 
the  deed.  Petrie  v.  Bury^  T. 
6G.4f.  Page  353 

24.  A.  being  the  occupier  of  a  farm 
quitted  the  same  on  the  25th  of 
March  1821,  and  was  succeeded  in 
the  possession  by  B.  A.  had  sown 
forty  acres  with  wheat,  and  it  ap- 
peared that  at  a  meeting  between 
A.  and  B*  in  February  1821,  A. 
asked  B.  if  he  would  take  the  forty 
acres  of  wheat  at  200/.,  telling  him 
that  if  he  did  not,  he  should  not 
have  the  farm.  B.  said  that  he 
would  take  it.  A  person  present 
then  valued  the  dead  stock,  and 
having  so  done,  asked  to  whom  he 
was  to  value  it ;  B,  said  that  it  was 
to  be  valued  to  him,  and  then  pro- 
mised to  pay  A.  for  the  wheat  and 
dead  stock  on  a  given  day,  and  he 
did  pay  a  sum  of  money'  on  ac- 
count. B,  afterwards  had  pos- 
session of  the  farm,  of  the  growing 
wheat,  and  the  dead  stock  :  Held, 
that  in  indebitatus  assumpsit  for 
crops  bargained  and  sold,  and 
goods  sold  and  delivered,  the  con- 
tract for  the  dead  stock  was  dis- 
tinct from  any  contract  for  the  sale 
of  the  growing  wheat,  and  the  pos- 
session of  the  farm,  and,  therefore, 
that  A,  was  entitled  to  recover  to 
that  amount :  Held,  also,  by  jBoy- 
leu  and  Holroyd  Js.,  Littledale  J. 
dissentiente,  that  as  B,  had  had  the 
growing  wheat,  and  had  made  a 
part  pavment  on  account,  A,  was 
entitlecf  in  this  action  to  recover 


the  remainder  of  the  price  agreed 
to  be  paid  for  it. 

Where  a  plaintiff  has  recovered 
a  verdict  for  a  sum  of  money  com- 
posed of  several  items,  some  of 
which  he  was  not  entitled  in  strict 
law  to  recover  under  the  declara- 
tion in  tliat  action,  but  wlilch  be 
would  be  clearly  entitled  to  reco- 
ver by  declaring  in  a  different 
form,  the  Court  will  not  reduce  the 
damages.  Per  Abbott  C.  J.  Afoy- 
Jield  V.  Wadsley,  T.  5  G.  4. 

PageS57 

25.  A.  agreed  to  give  a  horse,  war- 
ranted sound,  in  exchange  for  a 
horse  of  ^.*s  and  a  sum  of  money* 
The  horses  were  exchanged,  but 
B.  refused  to  pay  the  money,  pre- 
tending that  ^.'s  horse  was  un- 
sound :  Held,  that  it  might  be  re- 
covered on  an  indebitatus  count 
for  horses  sold  and  delivered. 
Sheldan  v.  Cox^  M.5GA.       420 

26.  In  assumpsit  by  two  co-trustees 
for  money  had  and  received,  to 
their  use  the  defendant  produced  a 
receipt  for  the  money  given  by  one 
of  the  plaintiffs :  Held,  that  this 
was  not  conclusive,  and  that  evi- 
dence was  properly  admitted  to 
shew  that  the  giving  of  the  receipt 
was  a  fraudulent  transaction,  and 
that  the  money  had  not  been  paid* 
Skaife  v.  Jackson^  M.  5  G.  4.    421 

27.  Certain  bills  of  exchange  pur- 
porting to  have,  amongst  others^ 
the  indorsement  of  i/.  and  Co* 
bankers,  of  Manchester^  were  pre- 
sented for  payment  in  London ^  at 
a  house  where  the  acceptance  ap- 
pointed them  to  be  paid.  Pay- 
ment being  refused,  the  notary  who 
presented  them  took  them  to  the 
plaintiff,  the  London  correspond- 
ent of  i/.  and  Co.,  and  asked  him 
to  take  up  the  bills  for  their  honor. 
He  did  so,  and  struck  out  the  in- 
dorsements, subsequent  to  that,  of 
H*  and  Co.,  and  the  money  was 
paid  over  to  the  defendants,  the 

holders 


same  day  to  the  indorsees  :  Meld, 
that  the  pluintitl'  havin>r  paid  the 
money  tlirough  a  mistikkc,  was  en- 
titled to  recover  it  back,  the  mis- 
take having  been  discovered  before 
tlie  defendant  had  laift  \iU  renicd}- 
ugainst  the  prior  indorsers :  Held, 
■econdly,  that  the  rights  of  the 
parlies  were  not  altered  by  the ' 
craKurc  of  the  indorKeiiienti<,  lha< 
liaving  been  dotic  by  mistake,  mid  ' 
being  capable  of  explnnutioii  by  i 
evidonec.  IVilkiHxnn  nml  OlArn  ' 
V.  Jo/iK)on  a.-id  Others,  M.  r>  O.  \.  i 
l-at;*-' +'-iS 
28>  A.  nnd  Co.,  resident  in  America,  i 
empbj'cd  B.,  resident  at  BhmHj-- 1 
ham,  in  thii  country,  to  purchase  3 
and  ship  goodii  fur  tticm.  On  ac- 1 
count  offiueh  purchases,  tlicy  i^ent  i 
taB.  a  bill  druivn  by  C.  in  Amrica  ■ 
on  D.  in  I  oudon,  but  did  not  in- 1 
dorse  it.  li.  employed  his  bankcrii  | 
to  present  the  bill  for  uceeptanee. , 
D.  refused  to  accept,  but  of  this  I 
the  bunkers  did  not  give  notice  I 
until  the  day  of  paj'ment,  when  it  | 
W.1S  again  presented  and  disho- [ 
nored.  Before  the  bill  arrived  in  | 
this  country  C.  became  bankrupt,  | 
and  he  bad  not  either  when  tne  | 
bill  was  drawn,  or  at  any  time  be- ; 
tore  it  became  due,  any  funds  in  the  i 
hands  of  D,,  the  drawee,     fn  an 
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ant  on,  &c.,  in  the  second  year  of 
the  reign  of  the  present  kin^,  kept 
a  gaming  house.  Plea,  that  on,  &c. 
in  the  fourth  year  of  the  reign  of 
the  present  king,  defendant  was  ar- 
raigned upon  an  indictment,  which 
charged  that  defendant  on  the  18th 
of  Januaryy  in  the  fifty-seventh 
year  of  the  reign  of  the  late  king, 
and  on  divers  other  days  and  times 
between  that  day  and  the  day  of 
taking  the  inquisition,  kept  a  gaming 
house,  &c.,  to  the  nuisance  of  the 
subjects  of  our  said  lord  the  king, 
and  against  the  peace  of  our  said 
lord  the  king,  &q.  The  plea  then 
averred  the  identity  of  the  offences 
described  in  the  two  indictments, 
and  the  acquittal  of  the  defendant. 
Upon  demurrer  to  this  plea,  con- 
cluding with  a  prayer  of  judgment 
of  respondeas  ouster,  it  was  held 
that  the  plea  was  bad,  because  the 
indictment  upon  which  the  ac- 
quittal was  alleged  to  have  taken 
place,  on  the  face  of  it,  charced 
an  offence  committed  in  the  reign 
of  the  late  king;  and  it  was  not 
competent  to  the  defendant  to  shew 
by  averment  that  it  was  for  the 
same  offence  as  that  charged  in 
the  indictment  before  the  Court, 
because  that  would  be  in  effect  to 
contradict  the  record ;  Held,  se- 
condly, that  the  crown  was  entitled 
to  final  judgment,  notwithstanding 
the  form  in  which  demurrer  con- 
cluded. Semble,  that  such  an 
indictment  must  conclude  contra 
pacem  domini  regis.  The  Kinsr  v. 
Taylor y  M.  5  G.  4.  Page  502 

32.  where  the  tenant  under  a  lease 
containing  a  covenant  to  repair, 
underlet  the  premises  to  one  who 
entered  into  a  similar  covenant,  and 
the  original  lessor  brought  an  action 
on  this  covenant  in  the  first  lease, 
and  recovered  :  Held,  that  the  da- 
mages and  costs  recovered  in  that 
action,  and  also  the  costs  of  defend- 
ant, might  be  recovered  as  special 


damages  in  an  action  against  the 
under-tenant  for  the  breach  of  his 
covenant  to  repair.  Nealew,  WylHey 
M.  5  G.  4.  Page  533 

33.  Where  a  manufacturer  had  adopt- 
ed a  particular  mark  for  his  goods, 
in  order  to  denote  that  they  were 
manufactured  by  him :  Held,  that 
an  action  on  the  case  was  maintain- 
able by  him  against  another  person 
who  adopted  the  same  mark  for  the 
purpose  of  denoting  that  his  goods 
were  manufactured  by  the  plaintiff; 
and  who  sold  the  goods  so  marked 
as  and  for  goods  manufiEictured  by 
the  plaintiff'. 

TJie  declaration  stated  that  de- 
fendant sold  the  goods  as  and  for 
goods  manufactured  by  the  plain- 
tiff*; it  anpeared  in  evidence  that 
the  persons  who  bought  the  goods 
of  the  defendant  knew  by  whom 
they  were  manufactured,  but  that 
the  defendant  used  the  plaintiff's 
mark,  and  sold  the  goods  so  mark- 
ed, in  order  that  his  customers 
might,  and  in  fact  thev  did,  resell 
them  as  and  for  goods  manufac- 
tured by  the  plaintiff:  Held,  that  ' 
this  evidence  supported  the  de- 
claration. Sykes  V.  Sykes  and  An^ 
other y  M.  5GA.  541 

34.  Declaration  for  a  libel  stated,  that 
the  plaintiff  was  taken  before  a 
justice  to  answer  a  charge  of  hav- 
ing assaulted  A.B.^  and  that  the 
said  charge  was  proceeded  upon, 
and,  in  part,  heard,  and  witnesses 
were  examined  concerning  the 
same,  of  which  A.B.  was  one,  and 
the  further  examination  was  ad- 
journed to  a  future  day;  that  at 
the  time  of  publishing  the  libel  no 
bill  of  indictment  bad  been  pre- 
ferred against  the  plaintiff  in  re- 
spect of  the  charge,  nor  any  trial 
had,  and  the  subject  matter  of  the 
charge,  was  undetermined,  yet  that 
defendants,  intending  to  hinder  and 
obstruct  the  course  of  justice,  and 
to  prevent  tlie  plaintiff  from  having 

a  fair 


duguating  indecenciei,  that  we  can- 
'  not  dctoik  it>  It  is  right,  however, 
that  we  should  say  that  the  accused 
denied  the  principal  facta  alleged, 
and  that  the  children  made  some 
slight  variation  in  their  evidence. 
The  same  count  charged  the  d( 
fen  dan  ts  with  publishing  another 
libel  on  the  ]8th  Julif,  stating  that 
A.D.,  who  was  charged  a  week 
ago  with  attempting  to  violate  the 
pcnion  of  a  girl  of  thirteen,  woi 
again  examined,  hut  no  further  evi- 
dence was  heard,  and  he  was  order- 
ed to  enter  into  a  recognizance  for 
200/.,  and  ull  the  witnesses  were 
bound  over  to  prosecute.  There 
were  other  counts  setting  out  the 
libels,  but  making  no  reference  to 
anjr  proceeding  before  a  magistrate 
Plea,  first,  not  guilty;  secondly, 
that  on,  &c.,  at,  &c.,  before  J.  II., 
justice,  the  plaintiff  did  undergo  a 
long  examination,  &c.,  and  that 
afterwards,  to  wit,  on  the  1 5th  day 
of  July,  at  the  public  office,  £010- 
slrett,  the  plaintiff  was  again  exa- 
mined, &c.  [repeating  the  second 
libel).  The  plea  then  stated  that 
the  supposed  libels  contained  no 
other  than  a  true,  fair,  just,  and 
correct  report  and  acoount  of  the 
proceedings  which  took  place  on 
the  8th  and  iSth  days  of  Juli/  re- 
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what  passed  at  the  police  office, 
and  on  that  ground,  it  was  held 
that  this  plea  was  clearly  bad.) 

The  sixth  plea  which  was  plead- 
ed to  the  Hbel  of  the  15th  ot  Julyj 
alleged  that  the  plaintiff  was  ex- 
amined at  the  police  office,  and 
ordered  to  enter  into  recogniz- 
ances, as  in  the  libel  mentioned : 
Held,  that  this  plea  was  good,  in- 
asmuch as  the  publication  of  the 
15th  of  July  contained  no  detail 
of  the  evidence,  nor  any  comment 
upon  the  case,  but  merely  stated 
the  result  of  what  the  justice  had 
thought  fit  to  do. 

The  seventh  plea  was,  in  sub- 
stance, the  same  as  the  fiflh,  and 
held  bad  for  the  same  reasons. 
The  eighth  being  similar  to  the 
sixth,  was  held  good.  Duncan  v. 
Thwaites,  M.  5  G.  4.        Page  556 

S5>  Where  a  continuance  was  entered 
from  Trinity  to  the  first  day  of 
Michaelmas  term,  and  matter  aris- 
ing during  the  interval  was  pleaded 
after  the  first  day  of  Michaelmas 
term,  by  way  of  puis  darrein  con- 
tinuance, the  Court  ordered  the 
plea  to  be  taken  oiF  the  file.  The 
King  v.  Taylor,  H.  5&6  G. 4. 

612 

S6*  Debt  for  money  had  and  re- 
ceived. Plea,  general  issue,  and 
set-off  for  money  lent,  paid,  &c. 
At  the  trial,  it  appeared  that  the 
plaintiffs,  A.  and  Co.,  in  England, 
consigned  goods  to  the  defend- 
ants, B,  and  Co.,  at  Gibraltar,  to 
be  sold  on  commission.  B»  and 
Co.,  as  soon  as  the  bills  of  lading 
and  invoices  were  delivered  to 
their  agents  in  London,  advanced, 
through  them,  to  A»  and  Co.  two- 
thirds  of  the  invoice  price  of  the 
goods,  by  bills  at  nmety  days ; 
and  for  these  advances  received 
interest  at  the  rate  of  6  per  cent., 
calculated  from  the  date  of  the 
bills,  which  was  the  usual  rate  of 
interest  at  Gibraltar,   In  an  action 


for  the  proceeds  of  the  goods: 
Held,  that  this  could  not  be  con- 
sidered as  a  loan  of  money  in 
England,  and  was  not  usurious, 
and  that  the  defendants  were  en- 
titled to  set-off  the  monies  so  ad- 
vanced. 

Semble,  That  in  an  action  for 
money  had  and  received,  the  plain- 
tiff must  give  evidence  of  a  parti- 
cular sum  to  which  he  is  entitled. 
Harvey  and  Others,  Assignees,  v. 
Archbold  and  Others,  H.5&6GA. 

Page  626 

87.  In  assumpsit  for  goods  sold,  it 
appeared  that  the  plaintiff,  a  jew- 
eller, in  the  course  of  two  months, 
delivered  articles  of  jewelry  to 
the  wife  of  the  defendant  amount- 
ing in  value  to  8S/.  It  appeared 
that  tho  defendant  was  a  certifi- 
cated special  pleader,  and  lived  in 
a  ready  furnished  house,  of  which 
the  annual  rent  was  200/. ;  that  he 
kept  no  man  servant ;  that  his 
wife's  fortune  upon  her  marriage 
was  less  than  4000/. ;  that  she  had, 
at  the  time  of  her  marriage,  jew- 
elry suitable  to  her  condition,  and 
that  she  had  never  worn,  in  her 
husband's  presence,  any  articles 
furnished  her  by  the  plaintiff;  it 
appeared  also,  that  the  plaintiff, 
when  he  went  to  the  defendant's 
house  to  ask  for  payment,  always 
enquired  for  the  wife  and  no  for 
the  defendant:  Held,  that  the 
goods  so  furnished  were  not  ne- 
cessaries, and  that,  as  there  was  no 
evidence  to  go  to  the  jury  of  any 
assent  of  the  husband  to  the  con- 
tract made  by  his  wife,  the  action 
could  not  be  maintained.  Man- 
tague  V.  Benedict,  H.  5&6G,^. 

681 

88.  Where  the  commander  of  a  ship 
entered  into  a  charter-party  (not 
under  seal),  whereby  the  charterer 
agreed  to  pay  freight  generally, 
without  saying  to  whom:  Held, 
that  the  owner  having  demanded 

and 
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and  received  the  freight,  the  com- 
mander could  not  maintain  an  ac- 
tion for  it  against  the  charterer, 
although  he  had  given  him  notice 
not  tb  pay  it  to  any  one  but  him- 
self. Atkinson  v.  Cotestvorth,  H. 
5&6G.^.  Page  647 

39.  It  is  not  necessary  that  any  in- 
formation or  complaint  should  be 
made  on  oath  in  order  to  justify 
the  interference  of  magistrates 
under  the  U  G.2,  c.  19.  s.  16.  In 
trespass  against  two  magistrates 
for  giving  plaintiiF's  landlord  pos- 
session of  a  farm,  as  a  deserted 
farm,  they  produced  in  evidence  a 

.  record  of  their  proceedings  under 
that  act,  which  set  forth  all  such 
circumstances  as  were  necessary 
to  give  them  jurisdiction,  and  by 

.  which  it  appeared  that  they  had 
pursued  the  directions  of  the  sta- 
tute :  Held,  that  this  was  conclu- 
sive as  an  answer  to  the  action. 
Basten  v.  Carew,  //.  5&6  G.  4. 

649 

40.  By  Stat.  17  G.  3.  c.  3.  s.2.  it  is 
enacted  ^'  That  overseers  of  the 
poor  shall  permit  inhabitants  of  the 
parish  to  inspect  rates  at  all  season- 
able times,  and  shall,  upon  demand, 
forthwith  give  copies  of  the  same  to 
any  inhabitant  of  the  parish ;  and 
by  s,  3.,  "  if  any  overseer  shall  not 
permit  an  inhabitant  to  inspect  the 
rate,  or  shall  neglect  to  give  copies 
thereof  as  aforesaid,  such  over- 
seer, for  every  such  offence,  shall 
forfeit  and  pay  to  the  party  ag- 

frieved  the  sum  of  20/. :  Held, 
rst,  that  in  order  to  entitle  a 
party  to  sue  for  the  penalty  under 
.  the  statute,  he  must  shew  that  he 
has  sustained  an  injury  by  the  act 
of  the  overseer.  Spencelcy  v.  Ro- 
binson^ H.5&6  G. 4.  658 

41.  In  an  action  brought  to  recover 
penalties  under  the  statute  of 
usury,  it  appeared  that  the  con- 
tract was  made  in  one  county  and 
the  money  paid  in  another.     The 


venue  was  laid  in  the  county  wbere 
the  contract  was  made  :  Held,  that 
it  ought  to  have  been  laid  where 
the  usurious  interest  was  received. 
Pearson  v.  jM^Gowran,  H,  5&S 
G.4.  Page  700 

42.  In  torty  a  party  suing  out  bail- 
able process  jointly  against  sere- 
ral,  may  declare  separately  agaifist 
one  of  them.  fVilson  t.  EdwarBs, 
H.5&6  0.^-  7S4 

43.  In  case  against  an  attorney  for 
negligencey  it  appeared  that  the 
plaintiff  in  H.  T.  4  G.  4.  obtaiDed 
final  judgment  against  H.,  who 
surrendered  in  discharge  of  bs 
bail  on  the  day  preceding  the  es- 
soign  day  of  £.  Z*.,  but  notice  of 
the  surrender  was  not  given  antil 
two  days  afterwards.  //.  not  hiT- 
ing  been  charged *in  execution  m 
£.  7*.  was  superseded,  and  dis- 
charged out  of  custody  by  a  Judge 
ofK.  B. :  Held,  that  the  present 
action  could  not  be  maintaiaed, 
for  that  H,  was  improperly  super- 
seded, inasmuch  as  the  two  terns 
allowed  by  the  rule  of  court 
H.  T.  26  G.  3.  for  charging  a  pri- 
soner in  execution,  are  to  be  cal- 
culated from  the  time  of  giving 
notice  of  the  surrender,  which,  in 
this  case  was  not  done  until  after 
the  legal  commencement  of  £.  T.i 
Held,  secondly,  that  even  if//, 
had  been  properly  superseded, 
still  the  present  defendant  would 
not  have  been  liable  to  an  action 
for  negligence,  the  meaning  of  the 
rule  of  court  being  obscure.  Laid- 
ler  V.  Elliott,  H.  5&6 G. 4.     7S8 

44.  By  4  G.  2.  c.  28.  s.  2.  it  is  enacted, 
that  in  all  cases  between  landlord 
and  tenant,  as  often  as  it  shall 
happen  that  one  half  year's  reot 
shall  be  in  arrear,  and  the  landlord 
or  lessor  to  whom  the  same  is  due, 
hath  right  by  law  to  re-enter  for 
the  non-payment  thereof,  such 
landlord  or  lessor  shall  and  niaj, 
without  any  formal  demand  or  re- 
entry 
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entry  serve  a  declaration  in  eject- 
ment for  the  recovery  of  the  de- 
mised premises,  which  service  shall 
stand  in  the  place  and  stead  of  a 
demand  and  re-entry :"  Held,  that 
by  this  statute  the  service  of  the 
declaration  in  ejectment  is  sub- 
stituted for  the  demand  of  rent, 
which  at  common  law  must  have 
been  made  upon  the  day  when  the 
forfeiture  accrued  in  case  of  non- 
payment, and,  therefore,  that  it 
was  no  ground  of  nonsuit  in  eject- 
ment, that  the  declaration  was 
served  on  a  day  subsequent  to  the 
day  on  which  the  demise  was  laid, 
that  being  after  the  rent  became 
due ;  because  the  title  of  the  lessor 
must  be  taken  to  have  accrued  on 
the  day  when  the  forfeiture  would 
have  accrued  at  common  law  by 
non-payment  of  the  rent.  Doe  d, 
Lawrence  and  Others  v.  ShaxvcrosSj 
H.5&6G.4f.  Page  752 

^5»  Upon  error  from  an  inferior 
court,  it  appeared  by  the  record 
that  in  an  action  of  debt,  a  sum- 
mons and  attachment  issued  at  the 
same  time,  and  were  returnable  at 
the  same  time ;  and  neither  of  them 
was  served  personally  on  the  de- 
fendant. At  the  return  of  these 
writs  the  plaintiff  declared,  and  at 
a  subsequent  court  had  judgment 
by  default,  the  defendant  never 
having    appeared,     and    no    ap- 

Eearance  having  been  entered  for 
im.  The  recorder  of  the  inferior 
court  certified  that  to  be  the  prac- 
tice of  the  court  according  to  im- 
memorial custom :  Held,  that  the 
custom  to  declare,  against  a  de- 
fendant before  entry  of  appearance 
by  him  or  by  some  person  for  him, 
was  bad  in  law.  ' 

Semble,  that  the  custom  to  issue 
a  summons  and  attachment  at  the 
same  time,  was  also  bad,  Wil- 
liams V.  Lord  Bagot  (in  Error), 
//.5&6G.4.  772 

46.  Where  the  tenant  of  certain  pre- 


mises under-let  a  part  by  deed, 
and  the  original  landlord  distrained 
for  rent  upon  the  under-tenant: 
Held,  that  assumpsit  would  not 
lie  by  the  latter  against  his  lessor, 
upon  an  implied  promise  to  in- 
demnify him  against  the  rent  pay- 
able to  the  superior  landlord. 
Schlencker v.  Moxsy,  H,5&6G.4!. 

Page  789 
47*  In  an  action  for  negligence 
against  an  attorney,  who  was  em- 
ployed by  a  purchaser  to  inspect 
the  title  to  an  estate,  it  appeared 
that  by  indentures  of  lease  and 
release  of  the  9th  and  10th  of  Oc' 
lober  1796,  the  estate  had  been 
conveyed  to  T*.  M.,  the  father  of 
the  vendor's  wife,  and  to  J,  C.  to 
hold  unto  the  said  7*.  Af.  and  J,  C. 
and  their  heirs  and  assigns,  to  the 
use  and  behoof  of  the  said  7*.  M. 
and  (/.  C.  and  the  heirs  and  as- 
signs of  the  said  7*.  Af.  for  ever, 
the  estate  of  J,  C.  being  used  only 
in  trust  for  the  said  T.M,^  his  heirs 
and  assigns.  7*.  M,  devised  the 
estate  to  his  daughter  and  to  the 
heirs  of  her  body,  but  in  case  she 
died  without  leaving  any  issue  of 
her  body  living  at  her  decease, 
then  to  his  nephew  T,  M.  and  his 
heirs  for  ever.  The  daughter  af- 
terwards by  bargain  and  sale  of 
the  11th  of  February/  1814,  con- 
veyed the  estate  to  one  J.  fT.,  to 
the  intent  that  he  might  become 
tenant  of  the  freehold,  for  the  pur- 
pose of  suffering  a  recovery,  and 
a  recovery  was  suffered  in  pur- 
suance of  such  deed.  The  daugh- 
ter aflerwards,  by  deeds  of  lease 
and  release  of  the  4th  and  5th 
March  1814,  executed  upon  her 
marriage,  reciting  that  she  was 
seised  m  fee  simple  of  the  estate, 
conveyed  the  same  to  two  trustees 
in  trust  for  her  and  her  husband 
and  their  issue,  and  in  default  of 
issue  to  such  person  as  she  should 
appoint.  The  marriage  was  after- 
wards 
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wards  solemniied,  and  the  daugh- 
ter died  without  issue,  and  devised 
the  estate  in  fee  to  her  husband, 
who  survived  her.  The  husband 
having  contracted  to  sell  the  es- 
tate to  the  plaintiff,  in  pursuance 
of  that  contract,  delivered  an  ab- 
stract of  his  title  to  the  defendant, 
as  attorney  to  the  vendee,  and  this 
abstract  contained  the  deeds  of 
the  9th  and  10th  of  October  1796, 
but  it  omitted  to  state  certain  in- 
dentures of  lease  and  release  of 
the  25th  and  26th  February  1814, 
whereby  </.  C.  conveyed  the  said 
estate  vested  in  him  unto  the 
daughter  of  T.  M.  in  fee ;  but  an 
abstract  of  these  deeds  was  deli- 
vered by  the  vendor's  solicitor  to 
the  defendant,  four  months  before 
the  conveyance  of  the  estate  was 
executed.  The  defendant  laid 
before  counsel  a  case  containing 
an  abstract  of  the  deed  of  the  11th 
of  February  1814,  and  of  the  re- 
covery sutfered  in  pursuance  of 
it,  of  the  deeds  of  the  4th  and 
5th  March  1814,  and  of  the  will 
xof  the  daughter  of  T.  M.,  but 
omitting  altogether  the  deeds  of 
the  9th  and  iOth  October  1796; 
and  it  further  stated,  that  T.  M, 
was  seised  in  fee  of  the  premises. 
The  opinion  of  counsel  was,  that 
the  vendor  had  a  good  title,  but 
that  opinion  would  not  have  been 
given  if  the  deeds  of  lease  and 
release  of  the  9th  and  10th  Oc' 
tober  1796,  or  those  of  the  25th 
and  26th  February  1814  had  been 
stated.  The  plaintiff  afterwards 
being  advised  that  his  title  was 
incomplete,  paid  a  sum  of  money 
to  7**  M.  the  devisee  in  remainder, 
/or  a  confirmation  of  his  title : 
Held,  first,  that  the  recovery  suf- 
fered by  the  daughter  of  T.  M. 
was  invalid,  because  at  that  time 
the  legal  estate  for  life  was  in 
«/.  C,  und  she  was  only  equitable 
tenant  for  lifci  with  a   legal  re- 


mainder in  tally  and,  therefore,  thit 
the  title  was  bad* 

Held,  secondly,  that  upon  these 
facts  a  jury  were  warranted  in 
finding  the  defendant  guilty  of 
nesligence,  ao  as  to  make  him  li- 
able in  this  action.  Ireson  v.  Pear* 
man,  GenU  onCf  SfCm  H* 5&6G'^. 

Page  799 
48.  Where  a  scheme  for  establishii^ 
a  tontine  was  put  forth,  stating 
that  the  money  subscribed  was  to 
be  laid  out  at  interest,  and  after 
some  subscriptions  had  been  paid 
to  the  directors,  in  whom  the  ma- 
nagement of  the  concern  was 
vested,  but  before  any  part  of  the 
money  was  laid  out  at  interest, 
the  directors  resolved  to  abandon 
the  project :  Held,  that  each  sub- 
scriber might  in  an  action  for 
money  had  and  received,  recover 
the  whole  of  the  money  advanced 
by  him,  without  the  deduction  of 
any  part  towards  the  payment  of 
the  expences  incurred.  NockdU 
V.  Crosby  and  Others^  //•  £  &  6 
G.4.  814 

POOR. 

By  statute  55  G.  3.  c.  137-  i.6.  no 
churchwarden  or  overseer  of  the 
poor,  either  in  his  own  name  or 
m  the  name  of  any  other  person, 
shall  supply  for  hts  cnon  profit  any 
goods,  materials,  or  provisions  for 
the  use  of  any  workhouse,  or  other- 
wise for  the  support  or  maiute- 
nauce  of  the  poor  in  any  place  for 
which  he  shall  be  appointed  over- 
seer, during  the  time  he  shall  re- 
tain such  appointment,  nor  shall 
be  concerned  directly  or  indirectly 
in  supplying  the  same,  or  in  any 
contract  or  contracts  relating 
thereto,  under  the  penalty  of  100^.: 
Held,  that  an  overseer  who  sup- 
plied coals  indirectly  for  the  use 
of  the  poor,  was  not  liable  to  any 
penalty,  unless  he    did  it  with  a 

view 
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viev  to  his  own  profit.     Skinner  v. 
Buckecy  T.5G^4^  Page  6 


POOR  RATE. 
See  Ov£RSEER,  S. 

By  a  statBte  of  the  9Se  lOW.  3.  the 
^oor  of  the  town  of  Kingiton'-upon- 

'  Hull  are  placed  under  the  ma- 
nagement of  a.  corporation  esta- 
blished by  that  act,  and  are  to  be 
maintained  by  money  to  be  levied 
*'  by  taxation  of  every  inhabitant, 
and  of  all  lands,  houseS)  tithes  im- 
propriate>.  appropriation  of  tithes, 
and.  all  stocks  and  estates  in  the 
said  town  in  equal  proportions,  ac- 
cording to  their  respective  worths 
and  values.'*  Upon  an  appeal 
against  a  rate  made  by  virtue  of 
this  act,  it  appeared  that  it  omit- 
ted,, first,  persons  not  resident  in 
Hullf  *but  having  stock  in  trade 
there  which  had  produced  a  spe- 
aified  profit  in  the  last  year ;  se- 
condly, a  tenant  of  houses  which 
he  underlet  at  a  specified  profit, 
the  undertenants  being  rated,  but 
excused  from  paying  en  account 
of  poverty;  thirdly,  owners  and 
part  owners-  of  ships  registered  at 
HuUf  and  trading  to  and  from  that 
port,  and  within  the  port  at  the 
time  when  the  rate  was  made. 
Some  of  these  persons  were  resi- 
dent in  Htdlf  others-  were  not. 
Some  profits  had  been  derived  from 
the  ships  in  the  preceding  year, 
but  the  appellants  could  not  shew 
the  amount:  Held,  that  the  act 
in  question  made  all  personaLpro- 
perty  rateable,  whether  the  owner 
were  or  were  not  resident  in  HuU, 
and  that  consequently  the  first 
and  tfiird  classes  of  persons  ought 
to  have  been  included  in  the  rate, 
and  that  it  was  not  incumbent  on 
the  apjpellanls.  to  shew  the  amount 
of  pront  made  by  the  ships,  for  that 
it  being  establiahed  they  were  pro- 
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fitable,  they  ought  not  ta  have 
been  altogether  omitted :  secondty, 
that  the  tenant  of  houses  underlet, 
as  before  mentioned,  was  not  liable 
to  be  rated.  The  Hull  Dock  Com- 
pany were  rated  at  the  ftill  amount 
of  their  profits,  without  first  mak^ 
ing  any  deduction  for  the  poor- 
rate:  Held,  that  this  was  wrong, 
that  the  **  worth  and  value"  coukI 
only  be  the  profits,  minus  the  out* 
goings,  and  that,  therefore,  aap* 
posing  other  property  to  be  rated 
at  a  rack  rent,  the  poor-rate  shoidd 
have  been  calculated  upon  sudr  a 
sum  as  would,  together  with  the 
rate,  make  up -the  whole  amount  oP 
profits.  The  King  v.  The  Hull 
Dock  Company f  M.  B  G.  4. 

Page4ia 
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1.  The  court  will  not  change  the> 
venue  in  an  action  on  an  award. 
Stantoay  v.  Heslop^  7.  5  G..4.      9 

2.  Assumpsit  for  goods  sold  and  de- 
livered, and  on  the  money  counts. 
Pleas,  general  issue,  and  the  sta-^ 
tute  of  limitations.  Defendant 
paid  money  into  court  generally  ^ 
Held,  that  such  payment  did  not 
take  the  case  out  of  the  statute. 
Long  V.  Grevillej  T%  50. 4<        H) 

S.  Where  a  defendant  was  by  a 
Judge's  order  allowed  to  go  to. 
trial  upon  certain  terms,  upon  pay- 
ment to  the  plaintiff  of  a  certam 
sum  of  money  and  the  costs  in- 
curred up  to  the  date  of  the  order; 
and  the  plaintiff  consented  to  tlie 
trial  proceeding  on  those  terms 
before  the  costs  had  been  paid*:. 
Held,  that  the  defendant-  having 
obtained  a  verdict,  was  bound  to 
pay  those  costs,  and  could  not  set 
them  off  against  those  afterwards 
taxed  for  him  on  the  postea.  Ae^ 
pinall  V.  Stamp,  T.  3  G.  4.       106^ 

4.  In  K.  B.  a  defendant  served*  with 

a  copy  of  process  by  original,  baa 

3  P  Cighjfc. 


set  aside  the  execution,  and  en- 
tered an  exoneretur  on  the  bail- 
piece  on  payment  of  costs.  Thome 
and  Olhert  v.  Ilutckimon  and  An- 
other,  T.  5  G'.  t.  1 12 

6.  The  Court  will  order  an  attorney's 
bill  to  be  taxed,  tliougli  it  consists 
merely  of  a  charge  lor  drawing  a 
warrant  of  attorney  and  attending 
a  defendant  ri'specting  it.  Wihon, 
Genf.,  one,  SfC.  v.  Gulleridge,  T. 
5  G.  t.  15" 

?•  The  Court  will  not  set  aside  thi 
service  of  n  latitat  served  in  i 
wrong  county,  tvitiiout  an  afiidavi 
that  uie  place  where  it  was  served 
is  not  within  the  confines  of  the 
county  into  which  it  is  issued. 
Siorer  v,  Sanson,  'J',  5  G.  i.      iSf 

&  In  trespass  against  a  magistrati 
for  an  act  done  in  execution  of  hii 
office,  tlie  Court,  afler  i«Bue  joined, 
and  notice  of  trial  given,  allowed 
the  defendant  to  withdraw  hit 
pleas,  pay  money  into  court  undei 
the  24  G.  S.  c.  44.  t.  4.,  and  plead 
the  general  issue  de  novo.  Nestor 
V.  Newcome  and  Another,  T-  5  G.4. 

9.  If  a  defendant  remove  an  indict, 
ment  here  by  certiorari,  giving  the 
usual  recognizance  under  the  sta- 
tute 5  If. &j\f.  c.U.,  and  be  found 
guilty,  and  die  before  the  day  in 
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wards  the  cause,  before  it  came  on 
for  trial,  and  all  matters  in  differ- 
ence were  referred  to  an  arbitra- 
tor who  had  power  to  examine  the 
parties  and  call  for  books,  &c.; 
and  it  was  agreed  that  the  costs 
should  abide  the  event,  the  arbi- 
trator having  awarded  to  the  plain- 
tiff the  sum  of  1/.  19^.,  a  motion 
was  made  to  allow  the  defendant 
his  costs :  Held,  that  this  was  not 
a  case  within  the  43  G.  3.  c.  46. 
s.  S.»  and  that  the  defendant  was 
not  entitled  to  costs.  Kcene  v. 
Deeble^  M.  5  G.  4.  Page  491 

15.  Where  the  third  proclamation 
was  made  at  the  door  of  the  church 
of  the  parish  of  which  the  defend- 
ant was  described  to  be  in  the  writ, 
and  in  the  bond  upon  which  the 
action  was  brought,  but  where  he 
did  not  reside  at  the  time  when 
the  proclamation  was  made,  the 
Court  reversed  the  outlawry  as  for 
want  of  proclamations,  and  ordered 
bail  to  be  taken  to  pay  the  con- 
demnation money.  Rayery*  Cooke, 
M.  5  G.  4.  529 

16.  Where  an  application  is  made  to 
set  off  costs  and  damages  in  one 
action  against  those  recovered  in  a 
cross  action,  an  attorney  has  a  lien 
on  the  judgment  obtained  by  his 
client  against  the  opposite  party, 
to  the  extent  of  his  costs  of  that 
cause  only.  Stephens  v.  Weston 
and  GriJUhs,  M.  5  G.  4.  5S5 

17*  An  ejectment  brought  in  an  in- 
ferior court  on  a  lease  executed 
and  sealed  on  the  premises  which 
were  within  the  jurisdiction  of  that 
court,  may  be  removed  into  this 
court  by  certiorari,  if  there  be  any 
ground  for  believing  that  it  cannot 
DC  impartially  tried  in  the  inferior 
court.  Patterson  dem.  Gradridge 
and  Others  v.  EadeSf  M.  5  G.4t. 

550 

18.  The  Court  will  not,  before  issue 
joined,,  entertain  a  motion  to 
change  the  venue  in  an  action  on 


a  specialty.     Weaiherhy  v.  Goring^ 
M.5GA.  Page  552 

19.  By  the  statute  13  Car. 2,  c.2.  s,% 
upon  an  appearance  for  the  de-- 
fendant  by  attorney  of  the  term 
wherein  the  process  is  returnable, 
unless  the  plaintiff  declare  before 
the  end  of  the  term  then  next  fol- 
lowing afler  appearance,  judgment 
of  non  pros,  for  want  of  a  declar- 
ation may  be  entered  against  him : 
Held,  that  the  statute  contem- 
plated such  an  appearance  as 
would  entitle  the  plaintiff  to  de- 
clare ;  and,  therefore,  where  a  lati- 
tat against  three  defendants  having 
issued,  returnable  on  the  last  day 
of  Trinity  term,  but  only  one  of 
the  defendants  beine  served,  an 
alias  issued  returnable  on  the  last 
day  of  Michaelmas  term,  and  one 
other  of  the  defendants  was  served 
with  a  copy :  in  Hilary  term  fol- 
lowing a  pluries  latitat  issued,  re- 
turnable on  the  last  day  of  Hilary 
term,  but  which  was  not  served  on 
the  third  defendant,  and  another 
pluries  issued  returnable  on  the 
r9th  of  May  in  Easter  term,  a 
copy  of  which  was  served  on  the 
third  defendant;  an  appearance 
was  entered  for  all  the  aefendanti 
in  Easter  term,  and  the  plaintiff 
not  having  declared  in  Trinity 
term,  the  defendant  signed  judg- 
ment of  non-pros :  Held,  that  suoi 
judgment  was  regular,  within  the 
Stat.  13  Car,  2,  c.%  s.S,  Invaood 
V.  Mawley,  M.  5  G.^.  553 

20.  A  special  case  was  stated  for  the 
opinion  of  the  Court.  The  greater 
part  of  the  statement  was  ficti- 
tious, llie  Court  fined  the  attor- 
ney. In  the  Matter  of  Elsam,  an 
Attorney f  M.  5  G.  4.  597 

21.  Where  a  continuance  was  entered 
from  Trinity  to  the  first  day  of 
Michaelmas  term,  and  matter  aris- 
ing during  the  interval,  was  pleadp 
ed  before  the  first  day  of  MtchaeU 
mas  term  by  way  of  plea  puis 
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2S-  The  appointment  af  surveyors  of 
highways  under  the  13G.  c.78- 
cannot  be  removed  into  tliis  court 
by  certiorari.  The  King  v.  The 
Justices  of  St.  Albans,  H.  5  & 
6G.4.  698 

24.  The  Court  referred  it  to  the  mas- 
ter to  lake  an  account  of  the  rcnU 
and  profits  of  an  estato  received 
by  the  plaintitT,  who  was  in  |>os»es- 
tmn  by  virtue  of  an  cle;;it,  and 
ordered  that  the  plaintiff  nhould 
give  up  possession  if  it  appeared 
that  all  the  monies  due  to  him  had 
been  received.  Price  v.  Varnei/, 
H.5&6G.i.  735 

25.  In  tort,  a  party  suing  out  bail- 
able process  jointly  against  several, 
may  declare  separately  against  one 
of  them.  WUson  v.  Edwards,  tl. 
6&6G.*.  734 

26.  Where  a  defendant  obtained  time 
to  plead  on  the  terras  of  giving 
judgment  of  the  term,  and  after- 
wards brought  a  writ  of  error,  the 
Court  quashed  the  writ.  Cave  v. 
Matey,  H.5&6G.i.       Page  735 

S7.  Where  a  party  seeking  to  reverse 
an  outlawry,  does  not  appear  in 
person,  hut  by  attorney,  it  must  ap- 
pear by  affidavit  that  the  attorney 


charj 
are  t 
of  gi 
whic 
until 
ment 

prop. 
sent 
been 
gene 

Ellia 


FBI 
.  A.e 
port 


ofla* 
orde: 
ware 
keen 


PRINCIPAL  AND  AGENT. 


941 


books  nearly  five  months,  B.  sold 
them  :  Held,  in  an  action  of  trover 
brought  by  A.  against  the  pur- 
chasers, that  upon  these  facts,  the 
jury  ought  to  have  been  directed 
that  A,  was  entitled  to  recover,  in- 
asmuch as  B.  had  no  authority  to 
sell,  or,  at  least,  it  ought  to  have 
been  submitted  as  a  question  of 
fact  to  the  jury,  whether  A,  by  his 
conduct  enabled  B,  to  hold  him- 
self out  to  the  world,  as  having  the 
property,  as  well  as  the  possession 
of  the  goods.  Dj^er  v.  Pearson 
and  Others,  T.  5  G.  4%        Page  38 

2.  AVbere  a  foreign  prince  gave  bonds, 
whereby  he  declared  himself  and 
his  successors  bound  to  every  per- 
son who  should,  for  the  time  being, 
be  the  holders  of  the  bonds  for  the 
payment  of  the  principal  and  inte- 
rest in  a  certain  manner :  Held, 
that  the  property  in  those  instru- 
ments passed  by  delivery,  as  the 
property  in  bank  notes,  exchequer 
bills,  or  bills  of  exchange  payable 
to  bearer ;  and  that,  consequently, 
an  agent  in  whose  hands  such  a 
bond  was  placed  for  a  special  pur- 
pose, might  confer  a  good  title  by 
pledging  it  to  a  person  who  did  not 
know  that  the  party  pledging  was 
not  the  real  owner.  Gorgier  v. 
Mieville  and  Another^  T.  5  G.  4-.  45 

3.  The  master  of  a  ship,  which  was 
injured  by  the  perils  of  the  sea,  put 
into  the  MauritiuSy  and  there  aban- 
doned the  ship  and  cargo,  which 
were  afterwards  sold  under  an  or- 
der of  the  Vice  Admiralty  Court 
there,  and  the  proceeds  paid  into 
that  court.  The  cargo  was  not 
damaged  or  perishable,  nor  was 
there  any  pressing  necessity  for  the 
sale  of  it.  The  owners  of  the  cargo 
brought  an  action  on  the  case 
against  the  owners  of  the  ship  for 
wrongfully  selling  the  cargo,  in- 
stead of  carrying  it  to  London, 
according  to  their  contract,  with  a 
count  in  trover,  and  recovered  a 


general  verdict  for  the  value  of  the 
ship  and  freight,  which  was  one- 
fifth  of  the  value  of  the  cargo. 
They  also  sent  out  a  power  of  at- 
torney to  an  agent  at  the  Mauritius^ 
to  procure  from  the  Vice  Admi- 
ralty Court  there,  the  proceeds  of 
the  sale  which  had  been  paid  in. 
The  agent  demanded  them,  but 
they  had  been  previously  remitted 
to  the  High  Court  of  Admiralty  in 
this  country.  In  an  action  for  mo- 
ney had  and  received  by  the  owners 
against  the  purchaser  of  the  goods : 
Held,  first,  that  the  captain  had  not 
any  authority  to  sell  the  cwrso,  al- 
though acting  bona  Me,  ana  under 
the  authority  of  the  Vice  Admiralty 
Court ;  secondly,  that  the  recovery 
against  the  owners  of  the  ship  was 
no  answer  to  the  present  action; 
thirdly,  that  the  proceeds  of  the 
sale  at  the  Mauritius  not  having 
been  paid  when  demanded,  the 
plaintiffs  were  in  the  same  situation 
as  if  no  such  demand  had  been 
made,  and  therefore  entitled  to  re- 
cover the  value  of  the  goods  from 
the  defendant.  Morris  and  An' 
other  v.  Robinson,  T.  5  G.  4. 

Page  196 
4.  Certain  bills  of  exchange,  drawn 
upon  and  accepted  by  the  E,  L 
Company  in  favor  of*^  W,  ff.  in 
Indittf  were  afterwards  indorsed  to 
D.  and  C.  by  an  agent  for  W.  //., 
under  a  supposed  authority  given 
by  a  power  of  attorney,  which  was 
seen  and  inspected  by  the  ac- 
ceptors ;  D,  and  C.  indorsed  the 
bill  to  /?.  and  Co.,  their  bankers,  in 
order  that  the  latter  might,  as  their 
agents,  present  them  tor  payment 
when  due ;  B,  and  Co.  put  their 
names  on  the  back  of  the  bills,  pre- 
sented them  for  payment,  and  re- 
ceived the  amount,  which  they 
soon  after  paid  over  to  their  prin- 
cipals. It  was  afterwards  disco- 
vered that  the  power  of  attorney 
given  by  W.  H.  did  not  authorise 
3  P  3      .  his 
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his  agent  to  indorse  the  bills,  arid 
the  edministrator  of  fT.  H.,  in  an 
action  against  tlie  acceptors,  re- 
covered the  amount  of  them.  The 
acceptors  then  brougiit  an  action 
against  B.  and  Co.,  and  declared, 
on  a  supposed  undertaking  by 
them,  that  tliey,  as  holders,  were 
entitled  to  receive  the  amount  ut 
the  bills.  The  jury  found  that  tliu 
plaintiffs  paid  the  bills  on  the  faiili 
of  the  power  of  attorney,  and  not 
of  the  indorsement  by  the  de- 
fendants, and  that  the  latter  paid 
over  the  money  before  they  had 
notice  of  the  invalidity  of  the  first 
indorsement :  Held,  that,  under 
these  circumstances,  the  plaintiffs 
could  not  recover  against  the  de- 
fendants. 

Semblet  that  an  indorser  does 

-  not  impUcitly  warrant  the  validity 
of  prior  indorsemeats.  The  EaU 
India  Company  v.  Trtiton  and 
Othert,  T.  S  G.  4.  Page  2«0 

5.  A.  and  Co.  merchants  at  Rio  Ja- 
neiro, consigned  cottons  to  B.  in 
this  country  for  sale,  and  sent  bill^ 
of  lading,  which  shewed  that  the 
cottons  were  sent  on  account  and 
risk  of  the  consignors.  B.  em- 
ployed C.  and  D.,  brokers  at  Liver- 
pool,  to  effect  the  sales,  which  they 
did;  some  at  a  credit  of  ten  days, 
and  bills  at  three  months ;  others 
for  cash  in  one  month.  C.  and  D. 
made  large  advances  to  B.,  and 
received  the  proceeds  of  the  cotton 
when  due.  Before  that  time  li. 
had  become  bankrupt.  In  an  ac- 
tion by  A.  and  Co.  against  C.  and 
D.  for  money  had  and  received  : 
Held,  that  the  latter  were  not  en- 
titled  to  retain  for  the  advance.-! 
made  by  them  to  B.,  for  that  liu 
was  a  factor  for  sale  only,  and  had 
no  authority  to  pledge  the  goods, 
and  that  the  plaintifis  were  entitled 
to  recover  the  net  proceeds,  de- 
ducting such  sums  only  as  B. 
could  nave  retained.    A.  and  Co., 


RATE. 

when  they  consi^ed  the  coUon 
to  B.,  requested  bim  to  make  re- 
mittances in  anticipation  of  ulei: 
Held,  secondly,  that  this  reqaeat 
did  not  give  B.  aoy  special  authi>- 
rity  to  pledge  the  goods.  Qwi- 
rox  and  Others  v.  Tneman  and 
Another,  T.  5  G.  4^.  Page  342 

6.  An  agent  emplojed  by  a  com- 
merciarhouse  in  London  to  collect 
debts  in  the  country,  delivered  a 
parcel  containing  banlc  notes  to  i 
common  carrier,  to  be  forwarded 
to  his  principals  in  London,  whicb 
parcel  was  lost.      The  carriers  had 

fiven  notice  that  they  would  not 
e  accountable  for  parcek  con- 
taining hank  notes.  The  agent 
had  no  knowledge  of  such  notice, 
but  the  principals  had :  Held,  ihu 
it  was  tbeir  duty  to  have  instructed 
their  agent  not  to  send  bank  notes 
by  that  carrier,  and  that  the  latter 
was  not  responsible.  Mayhem  end 
Another  v.  Eamet  and  Another,  H. 
5  &  6  (7.  4.  ffll 

PROHIBITION. 

A  curate  canoot  have  the  benefit 
of  a  proceeding  by  monition  {or 
the  recovery  ot  a  salary  assigned 
by  a  bishop  without  the  consent  of 
the  incumbent,  the  iocurabent  be- 
ing resident  on  bis  benefice,  and 
discharging  the  duties  generally, 
but  desirous  of  the  assistance  of  i 
curate.  The  King  v.  The  Bishop 
of  Peterborough,  T.  5  G.4.  +7 

PROMOTIONS.  1T7 


See  Pleading,  21. 


RATE. 

SeelHCLOSUREACT,  1.    OvERSSER,3. 
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RECEIPT. 
See  Stamp,  2. 

REMOVAL,  ORDER  OF. 

An  order  of  removal  was  made,  and 
suspended  on  the  same  day,  by 
reason  of  die  infirmity  of  the  pau- 
per. She  lived  three  years  after- 
wards, and  no  notice  of  the  order 
of  removal  was  served  on  the 
parish  to  which  she  was  to  be  re- 
moved under  the  order,  until  after 
the  death  of  the  pauper:  Held, 
that  notice  of  the  order  not  having 
been  served  within  a  reasonable 
time,  the  order  of  removal  was  a 
nullity.  The  King  ▼.  The  Inha- 
bitanU  of  Lampeter^  M.  5  G.  4. 

Page  454 

RULES  OF  COURT. 
r.5G.4.  176,177 

SEA. 
See  Evidence  3. 

SETTLEMENT— By  Apprentice- 
ship. 

1.  A  pauper,  settled  in  the  parish  of 
N.  C,  m  the  county  of  NoUing- 
hamy  was,  pursuant  to  an  order  of 
two  justices  of  the  county,  bound 
apprentice  by  the  churchwardens 
and  overseers  of  that  parish  to  A  ,3. 
of  another  parish,  m  a  borough 
situate  in  the  same  county,  but 
having  justices  who  had  exclusive 
jurisdiction  therein.  The  inden- 
ture was  allowed  by  the  two  county 
justices,  but  no  notice  was  given  to 
the  overseers  of  the  poor  of  the 
parish  in  the  borough  of  the  inten- 
tion to  bind  such  apprentice,  nor 
did  they  or  any  or  them  attend 
before  the  county  justices  who  al- 
lowed   the  indenture,  and  admit 


such  notice :  Held,  by  three  jus- 
tices, Abbott  C.J.  dissentiente,  that 
by  56G.S.  C.1S9.  the  indenture 
was  void  for  want  of  such  notice, 
and  that  the  pauper  did  not  gain 
any  settlement  by  serving  under  it. 
The  King  v.  The  Inhabitants  qf 
Netoark'upon-Trent,  T.  5  G.Ae. 

Page  59 

%  An  infant  bound  himself  appren- 
tice for  seven  years,  and  served 
three  of  them  ;  having  then  quar- 
relled with  his  master,  the  latter 
offered  to  sell  him  the  remainder 
of  his  time  for  6d.  The  infant 
paid  the  money,  and  went  away, 
and  bound  himself  to  another  mas- 
ter in  another  parish :  Held,  that 
the  infant  had  no  power  to  dissolve 
the  first  apprenticeship ;  thej  se- 
cond binding  was  therefore  invalid, 
an4  no  settlement  could  be  gained 
by  service  under  it.  The  King  y. 
The  Inhabitants  of  WigstoUf  M. 
5G.^.  484 

8.  Where  a  parish  has  united  with 
others  for  tne  support  of  the  poor 
according  to  the  provisions  of  the 
22  G.  3.  c.  83.,  and  a  guardian  has 
been  appointed,  the  churchwar- 
dens and  overseers  may  neverthe- 
less bind  poor  children  appren- 
tices, and  It  is  not  necessa^  that 
the  guardian  should  sign  the  in- 
indenture.  The  King  v.  The  In* 
habitants  ofLutterxoorthf  M.  5  G.4. 

487 

SETTLEMENT  —  iSfy  Hiring  and 

Service. 

A.  B.f  at  ten  years  of  age,  went  to 
C  D.  for  meat  and  clothes  at 
long  as  he  had  a  mind  to  stop  ;  he 
was  to  do  what  he  could,  and  what 
he  was  bid.  A,  B*  remained  two 
years  with  C.  D.  upon  these  terms  i 
Held,  that  there  was  no  yearly 
hiring,  and  therefore  no  settlement 
gained  by  the  service.  The  King 
V.  Christ's  Parish  in  York^  M. 
5G.4.  459 

3P  4  smp 


was  tliere  any  pressing  necessity 
fur  the  sale  ol  it.  Hie  owners  of 
the  cargo  brought  an  action  on 
the  case  against  the  owners  of  the 
■hip,  for  wrongfully  selling  the 
cargo,  inslvud  of  carrying  it  to 
London  according  to  their  con- 1 
tract,  with  a  count  in  trover,  and 
recovered  u  gciicrnl  verdict  for  the 
'Value  of  the  iHiip  and  freight,  nliicli 
was  one-fifth  of  the  value  of  the 
cargo.  TliL'y  also  sent  out  a 
power  of  attorney  to  an  agent  at 
the  Matiritiiii  to  procure  from  tlit 
Vice- Admiralty  Court  there  thu 
proceeds  of  [nc  sale,  which  had 
J>een  paid  in.  The  agent  demaudcd 
them,  but  they  liad  been  previ- 
ously remitted  to  the  High  Court 
of  Admiralty  in  this  connlry.  In  an 
action  fur  money  had  and  received 
by  [he  owners  a;;ainat  the  purchuBi'r 
of  tlie  gooiLi :  Held,  first,  that  the 
captain  had  not  any  authority  to 
■ell  the  cargo,  although  acting 
bona  fide  and  under  the  order  of 
the  Vice-Admiralty  Court ;  se- 
conilJy,  that  the  recovery  against 
the  owners  of  the  ship  was  no 
AQBwer  to  the  present  action ; 
thirdly,  that  the  proceeds  of  tliu 
sale  at  the  Mauritius  not  having 
been  paid  when  demanded,  the 
plaintiSs  nerc  in  the  sanie   Bitu- 


tiffdi 
at  the 


tcnde 
paid  I 


not  p 
they  1 
andn 

Th. 
that  E 
thed< 
tiS;  tl 
reduc 


SURETi. 


TITHES. 


9*5 


defendant's  steward,  ths  effect  of 
which  was,  to  shew  that  it  was 
subseauently  proposed  by  him, 
that  the  plaintiff  was  to  hold  at  a 
rent  different  from  that  mentioned 
in  the  lease :  Held,  that  as  this 
paper  was  not  signed  by  the  parties, 
It  did  not  amount  to  an  agreement 
or  minute  of  an  agreement,  but  to 
a  proposal  only,  and,  therefore, 
that  it  did  not  require  a  stamp,  and 
was  properly  received  in  evidence. 
Haxokins  v.  fVarre,  H.  5&6  G,  4*. 

Page  690 

STEWARD. 

The  lord  of  a  manor  may,  by  deed, 
grant  the  stewardship  of  the  manor 
and  of  the  courts  thereto  belong- 
ing, for  the  life  of  the  gprantee.  A 
term  of  500  years,  created  in  1712, 
was,  upon  a  sale  of  the  estate  in 
1785,  assigned  to  attend  the  in- 
heritance. Upon  a  subsequent 
sale  in  1793,  there  was  a  general 
declaration  in  the  conveyance,  that 
all  persons  having  outstanding 
terms  should  hold  them  in  trust  to 
attend  the  inheritances;  but  no 
particular  term  was  specified: 
Held,  that  in  support  of  toe  grant 
of  the  stewardship  made  in  1821, 
it  was  properly  lett  to  the  jury  to 
say  whether  they  thought  the  term 
had  been  surrendered,  and  that 
they  were  justified  in  finding  that 
it  had.  Bartleti  v.  Dovones,  H. 
54r6G.4.  616 

SUNDAY. 
See  Vkndor  and  Vkhdek,  5« 

SUPERSEDEAS. 
See  Practicb,  28. 

SURETY. 

Where  B*  being  indebted  to  A.  pro- 
cured jE.  to  join  with  him  in  giving 


a  joint  and  sevend  promissory  note 
for  the  amount,  and  afterwards 
having  become  further  indebted, 
and  being  pressed  by  A.  for  fur- 
ther security,  by  deed  (reciting  the 
debt,  and  Uiat  for  a  part  a  note 
had  been  given  by  him  (BJ)  and  C, 
and  that  A>  having  demanded  pay- 
ment of  the  debt,  B,  had  requested 
him  to.accept  Ajurther  security), 
assigned  to  A.  all  his  houshold 
goods^  &c.  as  2L  further  security, 
with  a  proviso  dliat  he  should  not 
be  deprived  of  the  possession  of 
the  property  assignea,  until  after 
three  days'  notice :  Held,  that  this 
deed  did  not  extinguish  or  suspend 
the  remedy  on  the  note,  but  that  A. 
might,  notwithstanding  the  deeds, 
sue  C.  at  any  time.  Twopenny  v. 
Youngs  T.  5  G.  4.  I^ge  208 

TITHES. 

1.  Where  in  case  for  not  canjing 
away  tithe  corn,  the  plaintiff  al- 
leged that  it  was  **  lawfully  and  in 
due  manner  set  out  :'*  Held,  that 
this  allegation  was  satisfied,  by 
proof  that  the  tithe  was  set  out  ac- 
cording to  an  agreement  between 
the  parties,  although  it  varied  from 
the  mode  prescribed  by  the  com- 
mon law. 

Whether  the  whole  crop  has  been 
left  on  the  ground  for  a  reasonable 
time  after  the  tithe  has  been  set 
out,  in  order  that  the  tithe  owner 
may  compare  the  tenth  part  with 
the  other  nine,  is  a  question  for  the 
jury  and  not  for  the  Court.  Iheey 
V.  Hurdom,  T.  5  G.  4.  213 

2.  Where  a  private  indosure  act  (re- 
citing that  it  was  expedient  that  the 
tithes  in  the  parish  should  be  ex- 
tinguished, and  an  adequate  com- 
pensation should  be  made  to  the 
vicar,)  enacted  that  the  commb- 
sioners  should,  ui  a  certain  mode, 
aicertam  what  yearly  sum  the 
tithes  were  worth,  and  that  there 

shonld 
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TROVER. 


USURY. 


should  be  iisuiag  and  payable  to 
the  vicar  out  of  the  lands,  such 
yearly  sum,  *^  free  and  clear  of  all 
rates,  taxes,  and  deductions  what- 
soever :"  Held,  that  the  vicar  was 
not  rateable  to  the  poor  in  respect 
of  the  yearly  sum  so  ascertained 
and  paid  to  him.  Chaifidd,  Clerk, 
▼•  Rmtout  H.  6&6G.4f. 

Page  S6S 


TITLE  DEEDS. 
See  Vendor  and  Vendee,  4. 

TRESPASS. 

In  trespass  against  two  magistrates, 
for  giving  plaintiff's  landlord  pos- 
session of  a  farm  as  a  deserted 
fisurm;  they  produced  in  evidence 
a  record  of  their  proceedings  un- 
der that  act,  which  set  forth  all 
such  circumstances  as  were  neces- 
sary to  give  them  jurisdiction,  and 
by  which  it  appeared  that  they  had 
pursued  the  directions  of  the  sta- 
tute :  Held,  that  this  was  con- 
clusive as  an  answer  to  the  action. 
Boiten  v.  Careto  and  Another^  H. 
5&6G.4.  649 

TROVER. 

1.  A.  employed  B.  his  agent  to  im- 
port goods  from  a  foreign  country. 
Upon  the  arrival  of  the  goods  B.^ 
who  resided  in  London^  transmit- 
ted to  i4.,  who  resided  in  the 
country  the  invoice,  but  delivered 
the  bill  of  lading  to  a  warehouse- 
keeper,  in  order  to  get  the  goods 
entered  and  warehoused*  In  the 
warehouse-keeper's  books  they 
were  described  as  the  property  of 
B.  By  the  bill  of  lading  the  goods 
were  to  be  delivered  to  the  order 
of  the  shipper  or  his  assigns,  and  it 
was  indorsed  by  the  shipper  in  blank. 
B.  had  no  auwority  from  A*  to  sell 


the  goods,  but  after  they  had  been 
standing  in  bia  name  in  the  wire* 

house-keeper's  books  nearly  five 
months,  B*  aold  them  :  Held,  ia  an 
action  of  trover  brou^t  by  A* 
against  tbe  purchaaers,  that  upon 
these  facta  the  jury  ought  to  )mt 
been  directed  that  A.  was  entitled 
to  recover,  inaamucb  as  B*  had  no 
authority  to  sell,  or  at  least  thst  it 
ought  to  have  been  submitted  as  s 
question  of  fact  to  the  jury,  whe- 
ther A.  had  by  hia  conduct  enabled 
B.  to  hold  himself  out  to  the  world 
as  having  the  property  as  well  as  , 
the  possession  of  the  goods.  D^ 
V.  Pearson  and  Others^   T.5G.4. 

PagtSS 
2.  Plaintiff  having  contracted  to  par- 
chase  an   estate    of  J?.,   had  tbe 
deeds  of  conveyance  prepared  at 
his  own  expenccy  and  sent  them  to 
B.  for  execution.      B.  executed 
and  gave  them  to  a  servant  to  be 
sent  back ;  the  servant  delivered 
them  to  defendant^  an  attoroej, 
who  had  a  demand  upon  B-  fiw  ba- 
siness  done  in  hia  profession.    Ko 
directions  were  given  to  defendant 
to  retain  the  deeds  until  the  pur- 
chase money  should  be  paid.  Some 
necessary  parties  refused  to  exe- 
cute the  deeds,  and  plaintiff  having 
id)andoned  the  contract,  demanded 
the  deeds  from  the  defendant,  who 
refused  to  deliver  them  up,  claim- 
ing to  have  a  lien  for  his  demand 
against  B.  In  trover  for  deeds  and 
stamped    pieces    of    parchments: 
Held,  that  the  plaintiff*  was  entitled 
to  recover  the  deeds,  at  all  events, 
in  a  cancelled  if  not  in  an  uncan- 
celled   state.     LittlcdcUe  J.  duht' 
tantCt    Esdaile    v.    Oxenham,    T. 
5G.^.  225 

USURY. 

1.  When  a  person  has  two  demands 
upon  another,  one  arising  out  of  a 
lawful  contract,  the  other  out  of  a 

contract 


USURY. 
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contract  forbidden  by  law,  and  the 
debtor  makes  a  payment  which  is 
not  specifically  appropriated  by 
either  party  at  the  time  of  pay- 
ment, tne  law  will  appropriate  it  to 
the  debt  recognized  by  law;  and 
therefore  where  distinct  sums  of 
money  were  due,  one  for  goods 
sold,  the  other  for  money  lent  on 
a  usurious  contract,  and  a  payment 
was  made  which  was  not  specifi- 
cally appropriated  to  either  debt 
by  debtor  or  creditor,  it  was  held 
that  the  law  would  afterwards  ap- 
propriate such  payment  to  the  debt 
for  goods  sold.  Where  a  bill  of  ex- 
change was  given  for  the  principal 
money  lent,  and  interest  to  accrue 
due  on  a  usurious  contract,  and 
before  the  bill  became  due  the 
lender  advanced  a  further  sum  of 
money  on  the  general  credit  of  the 
borrower,  whicK  enabled  the  latter 
to  pay  the  bill,  it  was  held  that  the 
payment  of  the  usurious  interest 
was  complete  as  soon  as  the  bill 
was  paid.  Wright  and  Another^ 
Assignees,  v.  Latngy  T.  5  G.  4. 

Page  165 
2*  A.  B,  and  C.  carried  on  the  busi- 
ness of  bankers  in  copartnership. 
A,  advanced  large  sums  of  money 
to  the  concern,  which  he  raised  by 
selling  out  stock,  and  he  took  se- 
parate bonds  for  1 8,000/.  from  B. 
and  C,  for  the  replacing  of  9000/. 
S  per  cent,  consols  by  each,  being 
their  respective  proportions  of  the 
stock  sold  by  A.  The  stock  not 
being  replaced,  A.  brought  actions, 
and  recovered  judgments  on  the 
bonds.  A.  afterwards  retired  from 
the  concern,  and  at  that  time 
20,000/.  S  per  cent,  consols  was 
due  to  him ;  by  the  deed  of  dis- 
solution B»  and  C.  covenanted  to 
replace  it  by  four  instalments,  and 
that  if  they  failed  to  do  so,  A.  might 
resort  to  the  judgments  recovered 
on  the  bonds ;  and  further,  that  he 
should  have  alien  on  certain  spe- 


cified securities  for  that  debt,  and 
also  as  an  indemnity  against  partner- 
ship debts  which  they  covenanted 
to  pay.     One  instalment  was  re- 

E laced  when  due,  but  B,  and  C. 
aving  failed  to  replace  the  second, 
a  new  agreement  (not  under  seal) 
was  entered  into,  whereby  it  was 
agreed  that  the  transaction  should 
be  considered  as  a  loan  of  money 
from  the  first,  and  that  the  sum 
produced  by  the  sale  of  the  15,000£ 
S  per  cents,  which  remained  due, 
which  was  10,08S/.»  should  be  the 
debt,  and  be  repaid  at  a  future  day 
with  5  per  cent,  mterest.  The  value 
of  15,000/.  8  per  cent,  consols  at 
the  date  of  this  last  agreement  was 
8437/.     Before  any  part  of   the 
10,083/.  was  paid,  B.  and  C.  be- 
came bankrupts,  and  at  the  issuing 
of  the  commission,  two  out  of  the 
three  remaining  days  fixed  by  the 
deed  of  dissolution  for  the  re-trans- 
fer of  stock  had  passed:   Held, 
that  the  second  agreement  was  void 
for  usury,  but  that  the  deed  of  dis- 
solution remained  binding,  and  that 
A>  might  prove  under  the  com- 
mission against  B.  and  C  for  the 
15,000/.  3  per  cent,  consols,  the 
value  of  the  two  instalments  due 
before  the  bankruptcy,  to  be  ascer- 
tained by  the  price  of  consols  on 
the  days  when  those  sums  respect- 
ively became  due ;  the  value  of  the 
third  to  be  taken  at  the  price  of 
consols  on  the  day  when  the  com- 
mission issued,  with  a  rebate  for 
the  interval  between  that  day  apd 
the  day  fixed  for  the  re-transfer  of 
that  instalment;  and  further,  that 
A.  still  had  the  lien  siven  by  the 
deed.    A.  having  paid  certain  old 
partnership  debts  after  he  left  the 
concern  :  Held,  secondly,  that  he 
might  prove  for  those  also.   Whilst 
A,  remained  in  the  bank  he  re- 
ceived interest  upon  his  advances 
without  any  deduction  for  property 
tax:    Held,  thirdly,  that  no  4e- 

duction 


deciding  at  a  future  day  whether 
he  wouiu  have  the  atocic  replaced, 
or  the  lum  produced  by  the  sate  uf 
it  repaid  ta  him  in  money  with 
5  per   cent,   interest :    Held,   that 

this  bargain  was  usurious,  and  that  1.  Wh 

it  made  no  difference  whether  the  turn 

vhole  of  the  agreement  was  con-  stale 

tained  in  one  instrument,  or  whe-  terra 

ther  the  lender  procured  the  exe-  cove 

cution  of  two  instmnteots,  by  one  reco 

or  which  he  might  compel  the  re-  judg 

placing  or  the  stock,  by  the  other  HeU 

the  payment  of  the  money  and  in-  for  t 

terest.      fVhite   and  Another,   Exe-  bytl 

culort,  V.  fVright,  T.  5  G.  +.       273  migf 

4.  Debt  for  money  had  and  received.  judg 

plea,  general  issue,  and  set  off  for  of,   1 

money  lent,  paid,  &c.     At  the  trial  aciic 

it  appeared  that  the  plaintil^  A.  and  5  G. 

Co.   in  England  consigned   goods  2*  Dec 

to  the  defendants  B.  and  Co.  at  was 

Gibraltar,     to    bo    sold  on  com-  ploy 

mission.     B.  and   Co.  as  soon  as  ofw 

the  bills  of  lading    and  invoices  vesti 

were  delivered  to  their  agents  in  were 

London,  advanced,  through  them,  tain 

to  A.  and  Co.  two-thirds  of  the  in-  ance 

voice  price  of  the  goods,  by  bills  at  brinj 

ninety  days ;  and  for  these  advances  certi 

received  interest  at  the  rate  of  6  per  to   t 

cent.,  calculated  from  the  date  of  prist 

the  bills,  which  was  the  usual  rate  of  char, 

interest  at  Gihrnllnr.      Tn  an  nrtinn  nii    ii 
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clause  it  to  be  suspected  that  the 
plaintiff  had  fraudulently  applied 
money  belonging  to  the  parishion- 
ers, on,  &c.,  at,  &c.,  falsely  and 
maliciously  published  of  ancl  con- 
cerning the  plaintiff,  and  of  and 
concerning  the   matters  aforesaid^ 
the  libel,  &c.    It  appeared  on  the 
production  of  the  libel  at  the  trial, 
that  the  imputation  was,  that  the 
plaintiff   had   applied    the    parish 
money  in  payment  of  the  expences 
of   the    prosecution   after  it  had 
terminated :  Held,  that  this  was  no 
variance,  because  it  did  not  alter 
the  character  of  the  libel,  the  fraud 
imputed  to  the  plaintiff  being  the 
same  whether  the  money  was  mis- 
applied before  or  afler  the  proceed- 
ings had  terminated ;  and  that  the 
allegation  that  the  libel  was  pub- 
lished of  and  concerning  the  matters 
aforesaid,  did  not  make  it  neces- 
sary to   prove  precisely  that  the 
libel    did  relate  to  every  part  of 
the  matter  previously  stated.  Mai/t 
Gent,  one,  Sfc,  v.  Broton,  T.  5  G.  4. 

Page  lis 
S.  Declaration  for  a  libel  stated  that 
the  plaintiff  was  an  attorney,  and 
that  the  defendant  intending  to  in- 
jure him  in  his  good  name,  and  in 
nis  said  professi6n  of  an  attorney, 
published  a  libel  of  and  concern- 
ing the  plaintiff,  and  of  and  con- 
cerning him  in  his  said  profession. 
At  the  trial  the  plaintiff  failed  in 

f proving  that  at  the  time  of  the  pub- 
ication  of  the  libel  he  was  an 
attorney :  Held,  that  this  was  not 
a  fatal  variance  between  the  alle- 
gation and  the  proof,  the  words  of 
the  libel  being  objectionable,  al- 
though not  used  with  reference  to 
the  professional  character  of  the 
plaintiff.  Lewis  y.  Walter ,  T.SGA. 

138 
4.  Assumpsit    that  in  consideration 
that  plaintiff  would  advance  a  sum 
of  money  to  A*  B.f  defendant  pro- 
mised  that   provision   should  be 


made  for  repaying  the  plaintiff. 
At  the  trial  it  appeared  that  the 
defendant  had  given  to  the  plaintiff 
the  guarantee  stated  in  the  decla- 
ration, and  that  the  latter  was  a 
partner  with  two  other  persons  in  a 
banking  house,  and  that  the  firm 
had  advanced  money  and  charged 
A.B.  in  account  with  the  same: 
Held,  that  the  averment  in  the  de- 
claration, that  the  plaintiff  had 
advanced  the  money,  was  not  sup- 
ported by  the  proof,  there  being 
no  evidence  to  shew  that  the  mo- 
ney had  been  advanced  to  the 
plaintiff  by  the  firm,  and  by  him 
to  A.  B.  Garrett  v.  HantUey^  Af. 
5  G.  4.  P&ffe  462 

5.  Where  a  manufacturer  had  adopted 
a  particular  mark  for  his  goods,  in 
order  to  denote  that  they  were 
manufactured  by  him :  Held,  that 
an  action  on  the  case  was  main- 
tainable by  him  against  another 
person,    who  adopted    the    same 
mark  for  the  purpose  of  denoting 
that  his  goodiis  were  manufactured 
by  the  plaintiff,  and  who  sold  the 
goods  so  marked  as  and  for  goods 
manufactured     by     the    plaintiff. 
The    declaration  stated  tnat  de- 
fendant sold  the  goods  as  and  for 
goods  manufactured  by  the  plain- 
tiff; it  appeared  in  evidence  that 
the  person  who  bought  the  goods 
knew  by  whom  they  were  manu- 
factured, but  that  the  defendant 
used  the  plaintiff's  mark,  and  sold 
the  goods  so  marked,  in  order  that 
his  customers  might,  and  in  fact 
they  did,  resell  uiem  as  and  for 
goods  manufactured  by  the  plain- 
tiff:  Held,  that  this  evidence  sup- 
ported the  declaration.     Sykee  r. 
Si/kes,  M.5G.^  541 

VENDOR  AND  VENDEE. 

1.  Where  goods  of  the  value  of  144/. 
were  made  to  order,  and  remained 
in  the  possession  of  the  vendor  at 

the 


Xi 


esideil  in  Landon,  transmitted 
to  A.,  who  resided  in  the  country, 
the  invoice,  but  delivered  tlic  bill 
of  l&djng  to  a  warehouse-kceperi 
in  order  to  get  the  goods  entered 
and  warehoused.  In  the  ware- 
house-keeper's  books  they  were 
described  as  the  property  of  B. 
By  the  bill  of  lading  the  goods 
were  to  be  delivered  to  the  order 
of  the  shipper  or  his  assigns,  and 
it  was  indorsed  by  the  shipper  in 
blank.  1).  had  no  nutiiority  from 
A.  to  sell  the  goods,  but  atlcr  they 
had  been  standing  in  his  name 
in  the  warehouse -keeper's  books 
nearly  five  months,  li.  sold  them  : 
Held,  in  an  action  of  trover 
brought  by  A.  against  the  purcha- 
sers, that  upon  these  facts  the  jury 
ought  to  have  been  directed  that 
A.  was  entitled  to  recover,  inos- 
tnuch  as  B.  had  no  authority  to 
sell,  or  at  least  it  ought  to  have 
been  submitted  as  a  (jucstion  of 
fact  to  the  jury,  whether  A.  had 
by  his  conduct  enabled  B.  to  hold 
himself  out  to  the  world,  as  having 
the  property,  as  well  as  the  pos- 
session of  the  goods.  Dyer  v. 
Pearson  and  Othos,  T.  5  G  i.  38 
3.  The  master  of  a  ship,  which  was 
injured  by  the  perils  of  the  sea,  put 
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until  the  purchase  money  should 
be  paid.  Some  necessary  parties 
refused  to  execute  the  deeds,  and 
plaintiff  having  abandoned  the  con- 
tract, demanded  the  deeds  from 
defendant,  who  refused  to  deliver 
them  up,  claiming  to  have  a  lien 
for  his  aemand  against  B.  In  tro- 
ver for  deeds  and  stamped  pieces 
of  parchment:  Held,  that  the 
plaintiff  was  entitled  to  recover 
the  deeds  at  all  events,  in  a  can- 
celled, if  not  in  an  uncancelled 
state.  Littledale  J.  dubitante.  Es' 
daile  v.  Oxenhamy  T,  5  G.  4. 

Page  225 

5.  A.  not  knowing  that  B,  was  a 
horse  dealer,  made  a  verbal  bar- 
gain with  him  on  a  Sunday  for  the 
purchase  of  a  horse.  Tne  price 
(which  was  above  10^.)  was  then 
specified,  and  B.  warranted  the 
horse  to  be  sound.  It  was  not  de- 
livered, however,  until  the  follow- 
ing Tuesday^  when  the  money  was 
paid :  Held,  that  there  was  not 
any  complete  contract  until  the 
delivery  of  the  horse,  and  conse- 
quently that  the  contract  was  not 
void  within  the  statute  29  Car,  2. 
c.  7.  «•  2.  But  assuming  it  to  be 
void,  held,  secondly,  in  an  action 
for  breach  of  the  warranty,  that 
the  purchaser  having  no  knowledge 
of  the  fact  that  the  vendor  was 
exercising  his  ordinary  calling  on 
the  Sunday^  had  not  been  guilty 
of  any  breach  of  the  law,  and 
therefore  was  entitled  to  recover 
back  the  price  of  the  horse.  Blos^ 
some  V.  WiUianu,  T.  5  G.  4.      232 

6.  A  hogshead  of  wine  in  the  ware- 
house of  the  London  Dock  Com- 
pany was  sold  for  IS/.,  and  a 
delivery  order  was  given  to  the 
vendee.  There  was  no  contract  in 
writing  :  Held,  that  the  acceptance 
of  the  delivery  order  by  the  vendee 


was  not  an  actual  acceptance  of 
the  wine  within  the  statute  of 
frauds.  Bentall  and  Others^  As* 
signeeSf  v.  Bum^  M,  5  G.  4. 

Page  423 

7.  It  was  ^reed  between  the  vendors 
and  vendee  of  goods  that  the  latter 
should  pay  10^.  per  ton  beyond  the 
market  price,  which  sum  was  to  be 
applied  in  liquidation  of  an  old 
debt  due  to  one  of  the  vendors. 
The  payment  of  the  goods  was 
guaranteed  by  a  third  person,  but 
the  bargain  between  the  parties 
was  not  communicated  by  the 
surety  .  Held,  that  that  was  a  fraud 
on  the  surety,  and  rendered  the 
guaranty  void.  Pidcock  and  Others 
V.  Bishop,  H.5&6G.^.         605 

8.  Where  the  vendor  of  a  public- 
house  made  pending  the  treaty, 
certain  deceitful  representations 
respecting  the  amount  of  the  busi« 
ness  done  in  the  house,  and  the 
rent  received  for  a  part  of  the  pre- 
mises, whereby  the  plaintiff  was 
induced,  to  give  a  large  sum  for 
the  premises :  Held,  that  the  lat- 
ter might  maintain  an  action  on 
the  case  for  the  deceitful  repre- 
sentations, although  they  were  not 
noticed  in  the  conveyance  of  the 
premises,  or  in  a  written  memo- 
randum of  the  bargain,  which  was 
drawn  up  after  the  representations 
were  made.  Dobell  v.  Stevens,  H. 
5&6G.i!.  623 

VENUE. 

iSe«  Pleading,  41.  Practice,  1. 18. 
Usury,  5. 

WILL. 
See  Devise. 

WITNESS. 
See  Evidence,  31. 
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